
LAW AND PRACTICE 


KATIN G 


FOURTH EDITION. 


WALTER C. EYDE, K.C 


02? THE 1HNEH TEMPLE, ONE 02T HIS MAJESTY’S COUNSEL, „ 

Editor of “ Reports of Rating Appeals” 1886—1890, 1S91—1893, and 1894—1904 
« of the “ Agricultural Rates Act , 1890 and of the 11th Edition of 

Union Assessment Acts?' 


Lumley's 




LONDON: 

BUTTER W ORTH & CO., Bell Yard, Temple Bar, W.C. 
SHAW & SONS 7 & 8, Better Lane, E.C. 4. 

Winnipeg: Sydney: 

Butterworth & Co. (Canada), Lid. Butteuwokth & Co. (Australia), I.t 

Calcutta: Wellington (N.Z.): 

Butterworth <fe Co. (India), Ltd. Butterwoltii & Co. (Australia), Ll 


1920. 









THE LAW-4ND PRACTICE OF RATING. 


Konstam & Ward’s Bating Appeals, 

1909-1912. 

Being Reports of Rating Appeals heard before the London 
and other Quarter Sessions, the Kincfs Bench Division, 
the Court of Appeal, and the House of Lords . 

by 

E, M. KONSTAM and HAROLD R WARD, 

Both of the Inner Temple , Barristers~at-Laio. 


Cloth 16s. net. 



Konst arm's Rating Appeals, 1904—1908, 

Cloth 25s. net. 

Hyde & Constants Rating Appeals, 

1894—1904, 


Cloth 16s. net. 



London : 


BtJTTERWOBTH & CO., Bktx Yard, Thmplk Bab. 








MIN IST ^ 



THE 


<SL 


LAW AND Pit ACT 


RATING, 


BOTH 


Mitjmt m\t r ik gplrcrplis, 


FOURTH EDITION. 



Jt 


WALTER 0. RYDE, K.C., 

OF THE INKEB TEMPLE, ONE OF HIS MAJESTY’S COUNSEL, 

Editor of " Reports of Rating Appeals” 1886-1890, J 1891—1893, and .1894-1901; 
of the “ Agricultural Hates Act , 1896” and of the. 11th Edition of 
LumlcAj's “ Union Assessment Acts.” 


LON DDK : 

BUTTERWORTH & CO., Bell Yahd, Tbmplb Bah, W.C. 2. 
SHAW & SONS 7 & 8, Fettee Lake, E.C.4. 

Winnipeg: Sydney: 


Buttbrwort it & Co. (Canada), Ltd* 
Calcutta : 

BuTTKuwoia.tf & Co* (India), Ltd. 


ButTEUWOKTII & Co. (Australin), Ltd. 

Wellington (N.Z.): 
Butteuwoutg Co. (Australia), Ltd. 


1920* 





Ml UlST/fy 



: I r 

- ;v; '-'M \iix | 

mHHRHM 

wlwlw 


•033MI 


csl-as-(R)-M2_ 

AS033601 

lllllllllllllllllllllllllllllilllllllll 

336.29 RYD-L 





35 6 ■ 

et 



|||Fir^'f5k¥ 

iiiai 

I; > 



t . ® 


I '$r 

fc-' V ■ 


- EX a«# 

Ipvtntei in Great 


WILLIAM CLOWES & SONS, LIMITED, 
LONDON AND BECCLES 


7278 





IV 


<SL 


jrrespondafnce fort etendue a l’eflet de ro¬ 
il verbaux. 

.ques auxquellea j’ai 4te expose de la part de 
ies malveilWrtes, qui ont eu interet a amener 
is notre camp, je les ai completement ignorees. 
ax d’avoir eu I’occasion de montrer aux orienta- 
, pent gtre que Fliospitalilo acandinave lorsqu’on se 
presence de cGeurs-amis. Quant a nee Gongres, ils 
iiais ete et ne aeront jamais qu’un reiulez-vous de aa- 
iairoux de se serrer la main. 

eau de Tutoring., Haute-Baviere, 

Septembre 1891. C TK DE Landberg , 


UZ! 


SecrdtEiire g&ieral du VIlie Cor*gr§» 
iuternutiouai dcs Oneutali3te». 




jja lenteur avec laquelle precede la publication . 
du Gotigrds ne provient ni de ma part ni de la part 
primeurs. Les auteurs eux-m&mes eat out tonte la faute. JQ 
tons ceux qui ont fait des communications no les c 
remises ensuite au, Secretariat, et puis on met souvent uj 
intini & reviser les epreuves. Quelques auteurs corrigen 
ment ou ont ecrit le manuacrifc avec taut de negligence 
a fallu presquo recomposer le memoire. Par Id, non 
ment on perd un temps precieux, mais les frais d'impi 
sont considerabiement augmentes. .Pour que tout marcln 
et r%ulierement, j’ai prie M. le Dr. Herzsohu, orientals 
savant que modeste, qui depuis quelques annees e- 
publications orientales de la maison B. J. Bri 1 ’ 
d’une faqou tpute partieuliera- as rimprar' 

Iterzsohn a eu la bonte d’acquiescer a 
de fonctionnaire du gouvemement d 
rendant la tacbe de secretaire asses dift ^.rais pi 

un collaborates plus intelligent,..plus Je tiens a remerciei 

ici publiquement M. Herzsobn de la peine qu’il se donne pour 
mener A, bonne fin une entreprise qui se heurte a ehaque mo¬ 
ment contre la lenteiu- des auteurs ou leur insouciance. Je declare 
rejetev toute la responsabilite de ce retard dans la publication des 
Actes sur les auteurs des memoires A imprimer. Les secretaires 
des sections n’ayant pas remis de proc&a-verbaux ties discussions, 
cette par tie des Actes sera forcemeat defect ueusei Ma sai, 
depuis les journdes memorables de Stockholm et de Christ, 
tellement dbranlfie que je ne puis la sacrifier enfore davanta. 





TO THE FOURTH EDITION. 


I N the Preface to the Third Edition of this book the writer 
submitted that certain amendments of the law were desir¬ 
able, including (inter alia) the creation of a right of appeal 
against a provisional list in the metropolis, and the extension 
of the right of appeal against the decision of quarter sessions. 
The cases decided since the publication of the Third Edition, 
and recorded in this volume, furnish additional evidence (if that 
were required) to support both the suggested amendments. 
The writer ventures to add that the value of a right of appeal 
is not to be measured by the results achieved in cases where 
the right is exercised. The mere existence of a right of appeal 
may diminish the number of cases in which the losing party 
might wish to exercise that right. 

The urgent necessity for some other amendments of the 
law may here be noted. 

The Representation of the People Act, 1867, which created 
new franchises dependent in part on the payment of rates, by 
s. 7 prohibited the rating of owners instead of occupiers in 
Parliamentary Boroughs, except in certain ill-defined eases of 
houses “ wholly let out in apartments or lodgings not separately 
rated,” in which the rating of owners was compulsory; and in 
these exceptional cases the owner was made liable to pay the 
full rate without any allowance or composition; and this 
liability was not limited to houses of small value. The Poor 
Rate Assessment and Collection Act, 1869, Introduced a new 
system of rating of owners instead of occupiers, subject to a 
substantial allowance or composition; but while this system 
applied alike to parishes which were— -or were not — in a Par¬ 
liamentary Borough, it was limited to houses of small rateable 
value: and payment of rates by the owner was (for purposes of 
the franchise) made equivalent to payment by the occupier. 
The Representation of the People Act, 1918, substituted for all 
previously existing franchises new ones which were independent 
of the payment of rates, either by owners or occupiers ; but 
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while it repealed other sections ol the Act of 1867? it left un* 
repealed s. 7, which directed the rating of owners in Parliament¬ 
ary Boroughs in the cases above referred to* The combined 
effect of the three Acts produces grotesque anomalies of which 
the following may be taken as examples. (1) The owner of a 
house, liable down to 1918 to be rated, now escapes liability 
because the house is no longer in a Parliamentary Borough, 
(2) The owner of an exactly similar house becomes liable for the 
first time under the Act of 1918, because under that Act the 
house is for the first time in a Parliamentary Borough, though 
the franchise under that Act is not affected by the payment of 
rates. (8) The owner of a house who would otherwise be liable 
under the Act of 1867 escapes liability because he retains one 
room in his own occupation, so that the house is not “ wholly 
let out.” (4) The owner of a house who would otherwise be 
liable under the Act of 1867 escapes liability because one room 
is let as an office or workshop, and therefore, though the house 
is “ wholly let out,” it is not “ wholly let out in apartments or 
lodgings” (5) The owner of a house who would now otherwise 
be liable to be rated under the Act of 1867 escapes liability 
merely because the house is “ wholly let out in parts which 
were separately rated in 1867 ; and this may happen whether 
at that date the house was or was not a Parliamentary Borough, 
to which alone the Act of 1867 applied. To this group of 
anomalies one might apply a phrase borrowed from a judgment 
quoted in this volume, and say that the liability of owners of 
houses to be rated is determined c r> upon a principle not more 
rational than a. lottery.” 

The Poor Belief Act, 1748, by s. 4 limited the time for 
app( 3 aling to quarter sessions, and required notice of appeal to 
be given, but the section was very obscurely worded, and as the 
result of much litigation a construction was put upon it which 
was probably never intended, and was unwillingly accepted in 
1846 and 1856 by the Lord Chief Justices holding office in those 
years, and these decisions were followed by the House of Lords 
in 1909, when it was said that it was somewhat of a scandal 
that any doubt should exist upon a point of practice which cotild 
have been made clear by a few words in the original Act. lo 
the writer it appears remarkable that nothing has been done to 
amend a defective Aot passed nearly 180 years ago, or to 
correct a construction regarded as erroneous nearly 80 years ago. 

Again, a person who wishes to dispute liability to pay a rate 
may appeal to quarter sessions, or, in a limited class of cases, 
may wait until a distress warrant is applied for, and then raise 
his point by way of defence to the summons. But the points 
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which can he so raised are limited in number, and very ill 
defined, and if a ratepayer makes a mistake in waiting till the 
summons for a distress warrant is applied for, he will probably 
be then too late to appeal to quarter sessions. The definition 
of the class of defences which can bo raised in answer to a 
summons has led to a considerable conflict of judicial opinion, 
as may be seen by reference to the recent decision in Whenrnm 
v. Clark. If there are to be two different proceedings—before 
different tribunals—in one of which certain defences (and no 
others) can bo raised, those defences ought to be defined by a 
clearly drawn statute, and the definition ought not to be (as it 
often now is) a trap to litigants and (one may almost add) the 
despair of judges. 

Since the publication of the Third Edition of this work, the 
House of Lords, in Great Western & Metropolitan By. Companies 
v. Hammersmith, have laid down a principle which (taken together 
with the rule laid down in Great Centred By. Co. v. Banbury in 
1908) marks a further advance towards defining the correct 
basis of rating a line of railway; it is now definitely decided that 
no imaginary tenant may be regarded as a possible tenant, if 
the hypothesis involves the assumption of new statutory con¬ 
ditions not already existing. It appears to the writer that the 
combined effect of the two cases above cited is to render very 
doubtful the authority of some—if not all—of the earlier cases in 
which the rating of lines* of railway has been based on a cal¬ 
culation inconsistent with “ the parochial principle.” 

Among other cases decided since the publication of the Third 
Edition, special attention may be directed to Smith v. Willesden 
Union (relating to the rating of buildings containing machinery, 
in which the High Court carried to its logical conclusion the 
decision of the House of Lords in Kirby v. Hunslet Union), and 
Port of London Authority v. Orsett Union. The decision of the 
House of Lords in the latter case (which was given after great 
part of this book was in print) in effect over-rules a decision of 
Blackburn, J., given in 1873, that where an undertaking which 
is rated on the basis of tbe profits made thereon is occupied 
by a public authority who are bound to appropriate all their 
surplus revenue to public purposes, no deduction may be made 
for the hypothetical tenant’s profits in arriving at the rent 
which he would be willing to pay. The writer had ventured in 
tbe body of this book (and in the previous Edition) to say that 
“ the effect of this decision is curious ”: he is glad to be able to 
add here that the House of Lords have now decided that 
the decision is erroneous. In Port of London Authority v. 
Orsett Union the King’s Bench Division held (and there was no 
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appeal from their decision) that where an undertaking is liable 
—-or is alleged to be liable—to pay excess profits duty, some 
allowance must be made for that liability in calculating the 
rent from the profits of the undertaking, 

The greater part of the period which has elapsed since the 
publication of the Third Edition has been overclouded bv the 
war, which, though it has enormously affected values, has not 
altered the general principles of valuation. The war has no 
doubt created many conditions which have been taken into 
account for the first time; but before, during, and since the 
war it has been recognized as a general principle of valuation 
that in fixing the hypothetical tenant’s rent ‘ * all that could 
reasonably affect the mind of the intending tenant ought to be 
considered.” This principle stands, and has stood, unaltered : 
the war has been merely a new factor which (according to this 
principle) may have to be considered. 

War conditions have delayed and hampered the publication 
of this Edition, hut an effort has been made to make the 
information therein contained accurate and complete down to 
the date of publication. 

To my learned friend, Mr. E. H. Tindal Atkinson, I am 
much indebted for help in the completion of the work, not 
only in the preparation of the Index, but also for valuable 
suggestions and corrections rendered necessary by changes in 
the law since the greater part of the body of the book was 
in print. 


W. C. B 


30 th July . 1920. 
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I N writing this book an attempt has been made to deal with 
. the Law and the Practice of Eating, and to do so with as 
much completeness as will satisfy the usual requirements of 
parochial officers, valuers, and lawyers engaged in the practical 
administration of rating law. 

The main body of the book is divided into two sections: the 
first dealing with tho law; the' second wit h t ho practice and 
procedure. The first section is sub-divide^fjt'o three Parts. I 
have dealt first with the general questions: (1) Who is the 
person (if any) liable to be rated ? and (2) What is the measure 
of his liability? I have then dealt specifically with various 
classes of property (such as railways, gasworks, docks, tolls and 
tithes), discussing the application of the general principles of 
rating to such property. This method of treatment undoubtedly 
involves some repetition; but to anybody, be he lawyer or 
layman, who has to make—to challenge—or to adjudicate upon 
-a valuation of a line of railway or a dock, it will (I hope) bo 
useful to have in one chapter a summary of the case law dealing 
with the particular kind of property under consideration. 

The history of tho law of rating has influenced me very much 
in deciding how far I am at liberty to state my own opinion. 
More than once in the history of the law there have been (in 
connection with the same point) two groups of decisions, each 
group being hopelessly inconsistent with the other, though the 
members of each group were (more or less) in agreement. The 
conflict has continued until some authoritative decision has 
shown that one group is founded on a fallacy, and a new epoch 
is thereby started. For the present it may suffice to cite as 
examples, the authoritative decisions of the House of Lords in 
the Mersey Docks Case, and the London Sewers Cases. In my 
opinion, there are still on many points—and notably in the 
case of railways—groups of cases inconsistent with other 

K. 6 
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groups, awaiting some authoritative decision to decide the 
conflict. Where such a conflict exists, I have thought it my 
duty to point it out, and not to conceal it by professing to And 
distinctions which are no distinctions ; and I have stated which 
group of cases is (in my opinion) most in accord with general 
principles. 

In the Appendix will be found the principal Statutes relating 
to the Law and Practice of Eating, with extracts from the 
Agricultural Rates Order, 189(3, followed by the Orders of the 
County of London Quarter Sessions. In printing the Statutes 
I have (speaking generally) followed the text of the “ Statutes 
Revised,” but I have departed from that text in several 
instances, of which one may be given by way of example. 
Section 70 of the Valuation (Metropolis) Act, 1869, is repealed 
by s. 2 of the Valuation (Metropolis) Amendment Act, 1884, 
In the “ Statutes Revised ” not only is the repealed section 
omitted, but also the repealing words in the later Act. It 
appears to me that, in this volume at all events, to omit the 
repealing words of the later Act would embarrass the reader, 
who would fmdinJJmt Act no warrant for the omission of s. 70 
of the Act of l(fflfe-.I have therefore retained the repealing 
words in s. 2 of tluTTet of 1884. 

It is hoped that this book may prove useful at meetings of 
assessment committees, and at quarter sessions, where it is 
difficult, if not impossible, to have access to a law library, and 
it is intended for the uso of many persons whose law library— 
oven if accessible—is not well furnished. For these reasons I 
have thought it desirable to give longer citations from judgments 
than would perhaps be found in a text book intended solely for 
the use of lawyers practising in the High Court. My aim has 
been to state what the law is, rather than to say where it may 
be found; and I have endeavoured to make practical usefulness 
the test to determine how much, or little, should be said on 
each subject. 

With the name of every case will be found the date of the 
decision, a fact of which the importance can hardly be over¬ 
stated. In the Table of Cases cited will be found the references 
to ail the contemporary reports. 

W. C. E. 



80 th July , 1000, 
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Pago 8, note (ra). _R v. Rochdale Waterworks Co. For 1 E. & S. 
' road 1 M. & S. 

Page 11, note (d). Paris & New York Telegraph Co. v. Penzance Union. 

For 18 Q. B. D, read 12 Q. B. I). 

Page 109, note (f). For 47 read 46. 

Page 128, note (m). In re Watson, Kipling & Co. For 20 Ch. D. read 
28 c\. D. 

Page, ,(s). For. prichda|e. read : JBi^kdale. 


2 Q. B. read 3 Q. B. 


Page 18b, wi Vjt ,/. ntY. ddp. For 459 read 469. 


Page 155, note (d). For 70 *1*. P. read 79 J. P. 

Page 167, note (/?■). For 4 East, 825 read 5 East, 824. 

Page 218, note (k). Cr. \Y. & Met . Rig. Co. v. Hammersmith. For 
[1918] A. C. read [1916] A. C. 

Page 215, note (»), For Macdonald read Macdonnell. 

Page 417, note (y). For 2 M. & S, read 5 M. & S. 

Page 418, note (</). For 14 App. Cas. read 11 App. Cas. 

Page 457, note ( i ). R. v. Land Tax Commissioners, For 2 E. & E. 
read 2 E. & B. 

Page 521, note (< g ), For 8 A. Ofc E. read 9 A. & E. 

Page 562, note (5). For Hamilton read Hambleton. 

Page 786, note (n). Delete the words “not reported; from the writer's 
M.S. notes,’' and add “ (1904), 68 «T. P. 191 at p. 192." 

Page 758, note (o). R. v. Thornton. For 2 T. L. R. read 8 T. L. R. 


ADDENDA. 



Page 4, note (u). The Poor .Rate Exemption Act, 1840, has been 
further continued until December 31 sd, 1920, by the Expiring 
Laws Continuance Act, 1919 (9 & 10 Geo. 5, c. 39). 

Pages 85, 88—90, 93. Section 3 of the Poor Rate Assessment and 
Collection Act (32 & 33 Viet. c. 41) has been amended by section 16 
(1) of the Increase of Rent and Mortgage Interest (Restrictions) 
Act, 1920 (10 & 11 Geo. 5, c. 17), which provides as follows 

“ Section three of the Poor Rate Assessment and Collection Act, 
1869, shall, except so far as it relates to the metropolis, have ehect 
as though for the limits of value specified in that section there 
were substituted limits twenty-five per cent, in excess of the limits 
so specified, and that section and section four of the samo Act 
shall have effect accordingly.” 

A landlord who compounds for rates under the Poor Rate 
Assessment and Collection Act is entitled to raise the rent Under 
the Increase of Rent, etc., Act, 1915, by only the actual amount of 
the increased rates paid by him, and not by the fv . creased 
amount of r«,f,no * 1 * T 11 v ~ r : mes 

Newspaper, July 28th, r 

Page 159, note (&). The Ag^c^ltural Rates' A, A, s .*o, oeen further 
continued until March 31st, 1921, by the Expiring Laws Continu¬ 
ance Act, 1919 (9 & 10 Geo. 5, c. 39). 

Page 447, note (e). For the last line of this note substitute the 
following“ It has recently been held that a stone pier is an 
‘accretion’ within the meaning of the section; Barwick d Others 
v. South Eastern Baikvay Co ., [1920] W. N. 135.” This decision 
was upheld by the Court of Appeal on July 29th, 1920. 

Pages 553, 554, and p. 555, note (g), In Port, of London A uthority v. 
Assessment Committee of Or sett Union , [1920] A. C. 273, Lord 
Dunedin, in his judgment at p. 298, when dealing with the analogy 
of tithe cases, says as follows :—“ A man will pay such and snob a 
capital sum to acquire a tithe rent charge, and the way he will get 
at it will be to say the tithe charge is so much, and to get it 1. 
have to pay the expenses of collection, and then I will calculate 
so many years’ purchase, or, what is the same thing, on the basis 
of a certain interest for my money, and arrive at what I will give. 
But who ever hoard of a man giving .£100 a year to get £100 a 
year? So that really the plan of calculating on the differed * 
between receipts and expenditure breaks down unless you go on to 
consider what a tenant would probably, in the circumstances, 
give, or, if you so like to put it, what margin would he allow 
himself for contingencies.” 

Upon this principle in a series of appeals (Hcvythornthwcvite d 
Others v. Ecmd ’Hempstead Assessment Committee) heard at St. 
Albans on 13th April, 1920, the Herts Quarter Sessions allowed a 
deduction of 10 per cent, from the gross receipts to cover tenant’s 
remuneration and other items, such as bad debts, legal expenses, 
and cost of collection. The Quarter Sessions further made an 
allowance in respect of the whole of the rates. 
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THE PERSONS LIABLE TO BE RATED. 
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Preliminary.—The foundation of the modern law of rating is 
to be found in the statute, 48 Eliz. e. 2, commonly referred to, 
without further description, as “the Statute of Elizabeth (a). 
The Act imposed the liability to be rated, without very precisely 
defining the measure of value, created the “ overseers of the poor,” 
by whom the rate was to be made, and gave a right of appeal to 
the quarter sessions against the rate. So far as relates to the 
liability to be rated, the Statute of Elizabeth stands substantially 
unrepealed by any later Act of general application (J), with the 

(a) The statute is set out in Appendix I. The Short Titles Act, 1896 (59 & 
60 Viet. o. 14), gives to the statute the short title of kt The Poor Belief Act 1601 ” 
(5) Several special exemptions have been created, which arc considered infra 
ttd. 127—tVfi. » l 
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ono important exception of the Poor Rate Exemption Act, 1840 (<?), 
which abolished the liability of the inhabitant, as distinguished 
from the occupier. {The measure of value is now more accurately 
ascertained by the definition of the “ net annual value *■ (or rate¬ 
able value), in 8. 1 of the Parochial Assessments Act, 1836 (d). 
The poor rate is still made by the overseers under the Statute of 
Elizabeth (except in parishes where it is made under peculiar 
provisions of a local Act), but the jurisdiction of the overseers to 
determine the amount at which each person is to be rated, is now 
seriously circumscribed by the elaborate provisions of the Union 
Assessment Acts (e), for the making of valuation lists, on which 
the rate must be based, and which are subject to revision and 
alteration by the assessment committee of the union containing the 
parish (/). The right of appeal to quarter sessions against the rate 
given by the Statute of Elizabeth still exists, but further directions 
have been given by later Acts, as to time for appealing (//), the 
giving of notices (A), and the making of an objection to the 
valuation list before the assessments committee (/). 

Liability under the Statute of Elizabeth. —The first section 
of the statute, 43 Eliz. c. 2, directs the overseers to take order for 
setting the poor to work, and also 

i( to raise weekly or otherwise by taxation of every inhabitant, parson, vicar, 
and other , and of every occupier of lands, houses, tithes impropriate, propria - 
lions of tithes, coal mines or saleable underwoods in the said parish , in such, 
competent sum and sums of money as they shall think fit, a convenient 
stock of iiax, hemp, wool, thread, iron and other necessary ware, and stuff 
to set the poor on work; and also competent sums of money for and towards 
the necessary relief of the lame, impotent, old, blind, and such other 
among* them being poor arid not able to work, and also for the putting out 
of such children to bo apprentices, to be gathered out of the same parish, 
according to the ability of the same parish 

Inhabitants formerly rateable for personal property.—The 

persons made chargeable under this section are “every inhabitant, 
parson, vicar, and other, and every occupier of lands,” etc. The 
word “ inhabitant ” includes only residents within the parish, and 

, (c) 3 & 4 Viet. c. 89 7 set out in Appendix I. 

(a) 6 & 7 Will. 4, c. 96. In the metropolis, the definition of (i rateable value ” 
contained in s. 4 of the Valuation (Metropolis) Aofc, 1869 (32 & 33 Viet. c. 67), is 
substituted. Both the Acts referred to are contained in Appendix I. 

(e) These Acts are set out in Appendix I. In the metropolis, these Acts must be 
read with the Valuation (Metropolis) Act, 1869. There are a few parishes to which 
/Mm? 11 -^ 6sessmen t Acts do not apply ; vide infra , p. 631, note (/). 

{/) These Acts are considered infra, pp. 636—661. 

«7) Soe 1.7 Geo. ‘2, c. 38. s. 4. 

j/d See 17 Goo. 2, c. 38. s. 4; 12 & 13 Viet, c, 45, g. 1 , seepp. 7t>9 -713, infra. 

(?) l acier s. 1 o{ the Union Assessment Committee Amendment Act, 1864, set 
out m Appendix J. * see also p. 679. 
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h person holding property within the parish, but residing else¬ 
where, is not chargeable as an “ inhabitant ” (it). The liability of 
an inhabitant (as such) to bo rated is now abolished by the Poor 
Rate Exemption Act, 1840 (!) ; but it will be seen that the 
existence of the inhabitant’s liability down to the passing of that 
Act is not merely of interest as a matter of history, but is of 
practical importance to the lawyer in dealing with cases decided 
before the Act. 

The liability of the inhabitant under the Statute of Elizabeth 
does not depend on the occupation of lands or houses, nor is tho 
quantum of liability measured by the value of the occupation: 
but shortly after the passing of the statute, it was decided in Sir 
Anthony Early/'a Case (m), “that assessments ought to be mado 
according to the visible estate of the inhabitants there, both real 
and personal, and that no inhabitant there is to be taxed by thorn 
tho overseers], to contribute to the relief of the poor, in 
regard of any estate he hath elsewhere, in any other town or place, 
but only in regard of the visible estate he hath in the town where' 
he doth dwell, and not for any other land which he hath in any 
other place or town.” 

Although the liability of the inhabitant to be rated in respect 
of personal property under the Statute of Elizabeth was so early 
established, the difficulty of ascertaining the value of personal 
property made it a common and almost universal practice for tho 
overseers (apparently by agreement with the whole body of 
ratepayers) not to rate personal property at all, or at most, to rate 
only such personal property as consisted of stock-in-trade (»). In 
some of the cases cited in the note some of tho judges 'even 
suggested that personal property was not rateable at all, but it 
was ultimately established that some personal property at least 
was rateable. 

In It. v. Andover (o), Lord Mansfield said: 


“ Ifc would make the poor laws very oppressive if a man is to bo taxed to 
the extent of his whole personal estate and income. In that case, every 

(k) It. v. Nicholson (1810), 12 East, SSO; R. v. Hull Dock Co. (18241 3 R & r 
516, at p. 525; R. v. North Curry (1825), 4B.&C, 953. ' * 

(£) 3 & 4 Viet. o. 89, set out in Appendix I. 

(m) (1633), 2 Bulst. 354 ; see the remarks on this case in the argument in P v 
Andover ( 1777), 2 Cowp. 550, at p. 560, where the history of the iaw relating to "the 
rating of inhabitants is reviewed. * 

0*,) See, for example, R . v. Barking (1706), 2 Ld. R aym . 1280 ; R v Cmtrrh 
1769.4 Burr. 2290: R. v. Whitney (iWOV k oAa . n ' »•* * 


a725) 8 ¥; R.468 \'R. v. StartifaZt (1796) r 7 t! It! 60; l 'n.'^Uoqq'ahm^^VL 
721; R. V. Amhtcsidc (1812), 16 East, 380. 99 1 R - 

(o) (1777), 2 Cowp. 550, at p. 565. 
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man wlio lias money in the funds would be liable ; lawyers for their feesfji); 
soldiers for their pay ( 7 ). Out where men are occupiers of houses and have 
stock-in-trade, whether such stock-in-trado may bo taken into consideration 
is a very different question. Some personal estate may be rateable; but it 
must be local visible property within the parish.” 

In n. v. White (r), it was regarded as settled law that personal 
property was rateable, and it was held that inhabitants of Poole 
•were rateable for their ships trading from that port; that stock- 
in-trade was rateable, but that furniture, cash in hand (producing 
no interest), and money producing interest, butlentonthe security 
of lands in other parishes, were not rateable. 

Inhabitants, as such, not now rateable.—Although the rate- 
ability of inhabitants (as such) for personal property was 
ultimately established in the law courts, the decision appears to 
have been so generally ignored in actual practice by the rating 
authorities, that when the Parochial Assessments Act 1886 {«). 
was passed, the language used in the Act, and the form of rate 
prescribed by the Schedule, were applicable only to the rating of 
corporeal hereditaments. It was contended in If. v. Lumsdaine (t), 
that this amounted to an implied repeal of the Statute of Eliza¬ 
beth, so far as it related to personal property: hut the court held 
that personal property, if visible and profitable, was still rateable, 
notwithstanding the Parochial Assessments Act, 1836. This 
decision led to the passing of the Poor Bate Exemption Act, 
1840 (w), which enacts that it shall not bo lawful for the overseers 
of any parish, township, or village to tax any inhabitant thereof, 
as such inhabitant, in respect of his ability derived from the 
profits of stock-in-trade or any other property; with a proviso 
that nothing in the Act should affect the liability of any parson or 
vicar, or of any occupier of lands, etc. The Act thus brought the 

(p) In B, v. Startifmt (1796), 7 T. R. CO, an attorney was rated for his pro¬ 
fessional feoa, and it was stated to have been the practice formoro than sixty years 
to rate such foe#; but the court quashed the rate. 

.(fj) In R. v. White (1792), 4 T. R. 771, it is said io have been the practice in 
p 0 o)e, to rate officers in the army, navy, customs, or excise (being inhabitants), 
for their salaries ; but the court held that salaries could not be rated. 

(r) (1792), 4 T. R. 771. 

(4 6 & 7 Will. 4, e. 96; see Appendix I. 

(*) (1839), 10 A. & E. 157. 

(w.) 3 Viet, c, 89:.see Appendix I. The Act (by reason of the limitation 
imposed by s. 2) was originally in force only until December 81st, 1841, but has been 
continued annually by Expiring Laws Continuance Acts, down to and including 
8 & 9 Geo. 5, o. 21. The Statute Law Revision Act, 1874 (No. 2 ) (37 <fe 38 Viet, 
e. 96), repealed s. 2 of the Act of 1840 (3 & 4 Viot. c. 89), and in Ccltniss Trcm Co. 
v. Black (1881), 6 App. Cas, 315, at p. 331, Lord Blackburn (in a passage not 
necessary to the decision of that case) treats this repeal as having made the Act 
of 1840 perpetual; but this view is inconsistent with the annual continuance of 
the Act by successive Expiring Laws Continuance Acts. See also the preamble of 
the Statute Law Revision Act, 1874 (No. 2), and the lodg title of the Act of 1840. 
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law into agreement with the long-established and almost universal 
practice. 

The fact that inhabitants (as distinguished from occupiers) were 
down to 1840 rateable in respect of personal property must not be 
forgotten when dealing with the earlier decisions as to the rate- 
ability of tolls (a), tithes (y ), and machinery or fixtures (z). 

“Parson* vicar, and other; tithes impropriate.”—It has 

been suggested that the special mention of the parson and vicar 
immediately after the “ inhabitant ” in the Statute of Elizabeth 
was intended to make it clear that the clergy were liable, 
“notwithstanding Magna Charta , quod ecciesia sit libera ” (a). 
If this be the true view, then the words “ inhabitant, parson, 
vicar, and other ” in the Statute of Elizabeth may be taken as 
equivalent to “ inhabitant, whether clergyman or layman.” It is 
curious that the statute makes no special mention of tithes in the 
hands of the clergy as rateable property: for “ tithes impropriate, 
propriationsof tithes/'which are specially mentioned in the statute, 
mean respectively tithes in the hands of lay impropriators, or tithes 
appropriated by spiritual corporations (such as bishops, monas¬ 
teries, etc.) to their own use. It is easy to understand the reason 
for the special mention of such tithes, as the owners would be, in 
many cases, neither “ inhabitants * nor “ occupiers ” (in the legal 
sense) of lands or houses in the parish, and would therefore escape 
from being rated, if not specially mentioned. There is, however, 
no doubt that the clergy have always been rated for their tithes : 
at what amount they were rated in early times is another question, 
and there can be little doubt that before the passing of the 
Parochial Assessment Act, 183(>, deductions were allowed for a 
curate’s salary, and other outgoings, which are not allowed now (/>). 
The history of the rating of tithes, and payments in lieu of tithes 
is reserved for further consideration hereafter (c). 

The owner of tithe rent-charge attached to a benefice is exempt 
from one-half of the poor rate, and certain other local rates, under 
the Tithe Rent-charge (Rates) Act, 1899 (d). 


Occupier of lands and houses.—The person to be rated under 
the Statute of Elizabeth is the occupier, and not the owner, of 


(fc) See Chapter XVI. (z) See Chapter XXV. 

(i y) See Chapter XXIII. (a) See Ji. v.-(1673), 3 Keb. 255. 

(V) See especially R. v. Joddrell (1830), 1 B. & Ad. 403, infra , p. 541; It. v. 
Ooodchild (The Hackney Tithe Case ) (1858), E. B. <fc E. 1, infra, p. 567. See also 
the second report of the Royal Commission on Local Taxation (L399), with regaid 
to the rating of tithe-rent charge, and North Manchester Overseen v. 11 inslanley, 
[1908] i K. B. S35, at. p. 847 ; [1910] A. C. 7, at p. 18. 

(e) Vide infra , Chapter XXIII. 

(a) 62 & 63 Viet, c, 17, Appendix I. f infra ; see also pp. 161, 165. 
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land. The liability has been transferred to the owner in some 
cases by later Acts, which will be considered hereafter (e). In 
Sir Anthony Earby's Case (/), Sir Anthony complained “that ho 
having divers tenants which paid rent unto him, they did charge 
his tenants by their assessments, and did charge him also.” 
The judges held, “ that by the words and meaning of the statute 
43 Elia. c. 2, they are to assess the occupiers of the land, and not 
the lessor who received the rents ; the occupier being by law only 
to pay the assessment, unless it be specially provided for as to 
this payment between him and his lessor, and so by this to he 
discharged of this payment of such assessments/’ And in Howls v. 
Gills (g), it was said, “the landlord is never assessed for his rent, 
because that would be a double assessment, as his lessee has paid 
before.” 

By far the largest number of persons rated are rated as 
“ occupiers of land or houses.” The word “ land,” as used in the 
statute, must be understood in the widest possible sense: it 
includes not only the surface of the earth, bufc everything under 
it (//), or over it; so that a telegraph company may be rated for 
their posts, and even for the wires attached thereto (i), a tramway 
company may be rated for a tramway laid in a public highway (A), 
the owner of a hulk may be rated for permanent moorings which 
lie has placed in the bed of a navigable river (l), and gas or water 
companies may be rated for pipes running through the bowels of 
the earth (m). 

^ Apart from the question what is “ land ” within the Statute of 
Elizabeth, other questions may arise, viz., who is the occupier, 
or is there any occupier, to be rated ? The former .question arises 
where there is a landlord and tenant, or licensor and licensee, both 
of whom use, or control the use of, the laud* The latter question 
arises when one person has a more or loss restricted use of “land,” 
which may be said to be in the nature of an easement over the 
“ land,” while the land is either not used in any other way or 
is open to all the world. These questions will be considered 
hereafter in detail (»). 

(e) As to hereditaments of small rateable value, or let for short terms, see the 
Poor Rate Assessment and Collection Act, 1869 (32 & 38 Viet. e. 41), infra, p. 88. 
As to allotments, vide infra, p, 96; and as to advertising stations, p. 97. 

(/) (1633), 2 Bulat. 354. 

(</) (1776), 2 Cowp. 451, at p. 453. 

(k) See, however, p. 8, and Chapter XXI., as to mines, other than coal mines. 

W See Electric Telegraph Co. v. Salford (1855), 11 Ex. 181. 

pc) Pimlico Tromwuy Co. v. Greenwich Union (1873), I». R. 9 Q. B. 9. 

(l) Con/ v. Bristow (1877), 2 App. Cas. 202. 

(m) R. v. Mayor, etc. of Bath (1811), 14 East, 609; U. v. Rochdale Waterworks 
Co (1813), 1 E. A; S. 634; R. v. Birmingham Gas Co. (1823), 1 B. & C. 506 : R. v. 
West Middlesex Waterworks Co. (1859); 28 L. J. M. C. 135. 

(n) See Chapter II, 
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A few words may be said here as to tlio nature of the poor rate 
imposed on the occupier. “ The poor rate is not a tax on the 
land, but a personal charge in respect of the land 99 (o). So that 
to the validity of the rate it is essential, not only that the land 
should be within the parish for which the rate is made, but that 
there should be an occupier of that land who can be made liable. 
Consequently if the owner is entitled to exemption, but the 
occupier is not, the liability attaches (p); on the other hand, 
if the owner is not, but the occupier is exempt, then no liability 
attaches (q). Again, if the rate is not paid, it is recoverable by 
distress and sale of the goods of the offender, and of no other 
person (r) t and is not charged on the land. The overseers' power 
of distraining is not like that of v landlord (a), so that they cannot 
distrain on the goods of a lodger, or a stranger, though found on 
the premises. On the other hand, the overseers can distrain on 
the offender's goods wherever found, even though in another 
county (/). Neither the existence of an equitable charge (u) nor 
a bill of sale {x) protects the offender’s goods. But unpaid arrears 
cannot be recovered from a succeeding occupier, and an occupier 
going out, or coming in, during the period for which a rate is 
made, is liable only for so much of the rate as is proportionate to 
the length of his occupation (y). 

In strictness it is incorrect to say that land is rateable. The 
occupier, and not the thing occupied, is rateable. But as the 
occupier of land is rateable in respect of that land, it is sometimes 
convenient, for the sake of brevity, to say that the land is rateable. 
But there is always a danger in substituting for the words of the 
statute another phrase which is not an exact equivalent. If the 
substituted phrase be made the foundation of an argument, a 
fallacy may be involved («)„ 


(o) Bowls v. Galls (1776), 2 Cowp. 451, at p. 452. 

(p) B. v. Ponsonby (1842), ,8 Q. B. 14.. 

(q) Smith v. Guardians of Birmingham (1857), 7 E. & B. 483 ; S. C. r sub nom . 
R. v. Smith , 26 Ij. J. M. C. 105, infra, p. 180. Cf. also R. v. Smith (1860), 80 
L. J. M. C. 74; S . C., sub nom. Smith v. St. Michael, Cambridge, 3 E. & E. 383, 
infra , p, 41. 

(r) See 43 Eliz. c. 2, s. 2, set out in Appendix I. 

ly In re Marriage , Neave & Co., [1896] 2 Ch. 663. 

(/) See the Poor Relief Act, 1814 (54 Goo. 8 , e. 170), s. 12. in Appendix I. 

(u) In re Marriage, Neave it Co., [1896] 2 Ch. 663; National Provincial Bank 
of England v. United Electric Theatres , [1916 ] 1 Ch. 132. 

(a) Bills of Sale Act (1878) Amendment Act, 1882 (46 & 4G Viet. o. 43), a. 14. 
This section does not apply to a document which is not a hill of sale to which 
the Act applies, M nor does the section apply to a general district rate (even though 
it be macle for a district coterminous with a pariah), nor to the recovery of any 
rate by means of execution in an action, and not by means oi a distress warrant ; 
Richards v. Overseen of Kidderminster, [1896] 2 Ch. 212; Wimbledon Local Board 
v. Underwood, [1892] i Q. B. 836. 

(y) See the Poor R*,to Assessment and Collection Act, 1869 (32 & 33 Viet, c, 41), 
s. 16, as amended by 15 & 46 Viet. c. 20, s. 3, in Appendix I. See also pp. 73 —77, 
infra. 

{z) Instances will be met with in dealing with the rcting of tolls (Chapter 
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Coal mines *, saleable underwoods.—The express mention ol ! 
these two classes of property in the Statute of Elizabeth led to 
decisions that the principle “ expressio unius eat cxdusio alterim ” 
applied, and therefore that mines, other than coal mines, and 
woods, other than saleable underwoods, were not rateable {a). 
These decisions, whether right or wrong, are now met by the 
Bating Act, 1874(6), which by s. 8 enacts that the statute, 
43 Eliz. c. 2, shall extend to the following hereditaments in like 
manner as if they were mentioned therein, that is to say— 

(1) To land used for a plantation or a wood, or for the growth 

of saleable underwood, and not subject to any right of 
common; 

(2) To rights of fowling, of shooting, of taking or killing game 

or rabbits, and of fishing, when severed from the occu¬ 
pation of land; and 

(3) To mines of every kind not mentioned in the statute, 

48 Eliz. c. 2. 

And by s. 14 of the Bating Act, 1874, so much of the Statute 
of Elizabeth as relates to the taxation of an occupier of saleable 
underwoods is repealed. 

Eights of sporting. When severed from the occupation of 
land, rights of sporting were in effect at one time not rateable ; for 
where one person had the sporting rights of fishing, shooting, etc., 
over land which was in the occupation of another person, the 
owner of the sporting rights could not Iterated for them, because 
they were incorporeal rights in gross, and as such not within the 
Statute of Elizabeth; and the occupier of the land was held not 
to be rateable for the sporting rights, because they did not form 
part of the value of his occupation (e). This difficulty is now 
disposed of by s. 3 of the Rating Act, 1874, the effect of which is 
stated in the preceding paragraph (tf). 

Advertising stations.—The Advertising Stations (Bating) Act, 
1889 (e)> was passed, not so much to make property rateable which 
was not rateable before, as to meet difficulties which had arisen 
in finding out who was the right person to be rated for land, 

XVI.), and, perhaps, also in fche application of the “ parochial principle V to the 
rating of canals and railways. 

(«) See, as-to mines, Morgan v. Ctaw&hay (1871), L. R- 6 H. L. 804, and 
Chapter XXI., infra ; and, as to saleable underwoods, E, v. Miuchinhaonpion 
(1702), 3 Barr. 1809; Eyton v. Mold (1880), 6 Q. B. I). 13, and Chapter XXU., 
infra. 

(6) 37 & 88 Viot. c. 54, set out in Appendix I. 

(c) See Chapter XXII. 

(d) See also s. 6 as to the method of valuing such rights. 

(<») 52 & 53 Viet. c. 27, set out in Appendix 1. 
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which was used for advertising, and either was or was not other¬ 
wise occupied- Even when a person rated for land used for 
advertisements was held not rateable, because he w r as not in 
occupation, it was still left as an open question whether the true 
occupier could not be rated for the enhanced value which the use 
of the land for advertisements gave to that land (./). If it could 
be shown that the person who used land for advertising purposes 
was in occupation of the land, then he was rated for such occupa¬ 
tion (g), even before the passing of the Act. The effect of the 
Act, and the cases which led to the passing of it, are considered 
below (ft). These cases help to show what kind of user amounts 
to “ occupation ” of land for which a person can be rated. 

(/) See B. v. St. Panrras (1877), 2 Q. B. D. 581, at pp. '*87,538. 

{(j) See Taylor v. Overseers of Pendleton (1887), 19 Q« B, D. 288, infra , p. 98. 

{h) See Chapter IV. 
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OCCUPATION. 

An attempt to explain what is meant by u occupation ” 
Occupation distinguished from bant o wnersh ip 
Houses closed during the winter - ~ 

Warehouses and other buildings temporarily unused - 
Observations on the foregoing recent decisions 

Occupation of grass land - . 

Occupation of a house 'where only part, is used 

House held by a caretaker . 

Ownership of land over which the public have rights - 
Permanence of occupation , how far necessary 
The “ occupation ** of a servant or agent - 
Analogy of decisions as to the franchise - 
Analogy of decisions as to the inhabited house duty 
Occupation distinguished from the tenancy of a lodger 
Part of ci house underlet for offices - ' 

The tenant of aflat distinguished from a lodger - 
Structural severance not essential to separate occupation 
Joint occupiers distinguished from separate tenants 
Appreciation of part of a larger hereditament - 
Appropriation of berths , quays , and sheds in docks 
Stables in a railway station ; Buckmasters Case 
Bookstalls at a railway station * 

Refreshment rooms in an exhibition - 

Lease of a box in a theatre ----- • 

A mere easement is not rateable 

Licence to enter land and dig for stone and. other minerals - 
Licence to dig coprolites ; Roads v. Trumping tom 
Right to use land; when it amounts to occupation 
Occupation of a churchyard ------ 

Use of land for deposit of soil . 

Occupation, of different strata in the same portion of land - 
What is meant by “exclusive” occupation. - - - 

Occupation by means of a tunnel; the Halkyn Case 
Occupation of sewage works in connection with a savage farm 
Occupation of a public toll bridge • - 

Occupation of electrical equipment in connection with tramways 
When title may be looked at, to determine who is the occupier 
Absence of title may be immaterial * 

Title may be looked at, where character of user is ambiguous 
Occupation during pa rt of period for which the rate is made 
What is a single rateable hereditament - 
Warehouses held with docks - 
Building* let in flats; agricultural land - 
Railway stations and lines ; land covered with water - 
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An attempt to explain what is meant by “occupation.” — 

We have already seen (a) that the occupier is to be the person rated 
under the Statute of Elizabeth (b); we must, therefore, endeavour 
to explain what is meant by “ occupation , 9r in order to know who 
is the “ occupier,” or (as is necessary in some cases) to know 
whether there is any “ occupier ” at all. For either the same 
person may be both owner and occupier ; or one person may be 
the owner while another is the occupier ; or there may he an owner 
hut no occupier. In the last-mentioned case, there is nobody who 
can be rated. 

There is no statutory definition of the words “occupier” and 
“occupation” as used in connection with the law of rating (c)> 
Passages are to be found in some of the cases ( d ) which suggest 
that “occupation,” for the purposes of rating, means “possession ”> 
that the “ occupier ” is the person who, if there were a trespass 
committed on the premises, would bo the person to bring an action 
of trespass for it. But the word “ possession ” may be used in 
more senses than one (e) f and it has more than once been con¬ 
trasted with “ occupation.” Thus, in It. v. Watson (/), it, was 
said that “ occupation implies possession, and trespass can only be 
brought by him who is in possession of the land.” And in It, v. 
St. Patterns ((/), Lush, J., said : 

“ It is not easy to give an accurate and exhaustive definition of the word 
‘ occupier.’ Occupation includes possession as its primary element, but it 
also includes something more. Legal possession does not of itself constitute 
an occupation (A). The owner of a vacant house is in possession, and may 
maintain trespass against any one who invades it, but as long as lie leaves it 
vacant, he is not rateable for it as an occupier. If, however, he furnishes 
it, and keeps it ready for habitation, whenever he pleases to go to it, he is 
an occupier, though he may not reside in it one day in a year (t). 

“ On the other hand, a person who, without having any title takes actual 
possession of a house or piece of land, whether by leave of the owner or 

(а) Vide supra , pp. 5— 7. 

(б) The statutes Which, in certain cases, make the owner liable in addition to, 
or in substitution for, the occupier, are reserved for future consideration. Sec 
Chapters III. and IV. 

(c) The word “owner” is defined by s. 20 of the Poor Rate Assessment and 
Collection Act, 18G9 (see Appendix I.), for the purposes of that Act. 

(d) Sea for example, Jones v. Maunsell (1779), 1 Doug. 302, at p. 304 ; Allan v. 
Live rpool (1874), L. It. 9 Q. R 180, at p. 191 ; Paris and New York Telegraph Co. 
v. Penzance Union (1884), 13 Q. B D. 552, at p. 558. 

(e) See Pollock aud Wright on Possession, atpp. 26 —28. 

(f) (1804), 5 East, 481, at p. 485. Compare this case with Newling v. Pearse 
(1823), 1 B. & C. 437. Sec also Hare v. Overseers of Putney (1881), 7 Q. B. D. 
223, at p. 231, infra , p. 26. 

(g) (1877), 2 Q. B. D. 581, at p. 588. 

(h) See Crowthcr Smith v . New Forest Union, Itv tie’s Rat. App. (1880—1890), 

. 311, infra, p. 12. 

(i) In TAver pool Corporation v. Charley Union , [1913 J A. C. 197, at ip. 210, Lord 
Atkinson seems to doubt whether this case is reconcilable with R, v. Melladew , 
[1907] 1 K. B. 192; infra, p. 18, and Bo7‘ivick v. Southwark Corporation t [190;)] 
1 K. B. 73; infra, p. 20. See also infra . pp. 21, 22. 
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against his will, is the occupier of it. Another element, however, besides 
actual possession of the land, is necessary to constitute the kind of occupa¬ 
tion which the Act contemplates, and that is permanence. An itinerant 
showman who erects a temporary structure for his performances, may be in 
exclusive actual possession, and may, with strict grammatical propriety, be 
said to occupy the ground on which his structure is placed, hut it is clear* 
that he is not such an occupier as the statute intends. As the poor rate is 
not made chVy by day, or week by week, hut for months in advance, it would 
be absurd to hold that a person* who comes into a parish with the inten¬ 
tion to remain there a few days or a week only, incurs a liability to maintain 
the poor for the next six months (j). Thus, a transient temporary holding 
of land is not enough to make the holding rateable.” 

’ Iii this passage it is plain that ** legal possession ” and “ actual 
possession ” mean two entirely different things. The former term 
appears to mean the legal title to use the land, the latter the 
bodily presence of the occupier on the land, or the acts by which 
lie makes use of or controls the land. The existence of u legal 
possession ” thus understood is mainly, if not entirely, a question 
of law; ‘the existence of “ actual possession ” is mainly, if not 
entirely, a question of fact. It is submitted that the true view of 
tbelawis that in order tomake a person rateable as an “occupier ” 
under the Statute of Elizabeth, he must be in “ actual possession,” 
in the sense in which those words are used in the passage above 
quoted; but that “ legal possession,” although insufficient to create 
rateability, cannot be wholly disregarded in considering whether 
certain acts on the part of the person whom it is sought to rate, 
amount to “ actual possession ” of the land of which he has the 
“ legal possession ” (&). The rule may, perhaps, be expressed by 
saying that to constitute a person the u occupier ” of land, he must 
have k< a de facto possession, that is to say, actual physical pre¬ 
hension of the particular portion of the soil, to the substantial 
exclusion of all other persons from participating in the enjoyment 
of it ” (/). 

Occupation distinguished from bare ownership.- The owner 
of land (or a house) who does not use it in any way is not rateable, 
because he is not in occupation, although he may exclude other 
persons from it. Thus in Croxother Smith v. New Forest Union (m) 

(j) The injustice bore suggested could not arise at the present day (or indeed at 
the date of the judgment), for assuming the rate to be made for six months and 
the showman to be “in exclusive actual possession ” for only a week, ho would 
(if rated) be liable only for a part of the rate, proportionate to the length of his 
possession. See s. 16 of the Poor Rate Assessment and Collection Act, 1809, 
Infra, p. 74. As to intermittent occupation of a market^ see p. 418, Chapter XVI. 

(k) The question how far title is material, in considering the question of 
occupation, is dealt with infra , p. 70—78. 

(l) This sentence is taken from. Clerk and Xiinclsoll on Torts, Chapter XIII., 
where it is used to define the possession which a person without title must have 
to enable him to bring an action for trespass. But as to the meaning of “ ex* 
elusive occupation,” see p. 65, infra. 

(w) Hyde's Rat. Ap$. (1886-1390), 811; 54 J. P. 824. 
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the appellant was the owner of hull din gland, which he endeavoured 
unsuccessfully to lot, but which he used in no way, except by fixing 
a bill to a tree, stating that the land was to let. The Court of 
Appeal held that he was not rateable though he had the legal 
possession, because he was not in actual possession : and Lord 
Esher, M.E., said, “ legal possession is not enough to make the 
appellant an occupier assessable to the poor rate ’ (n ). If, however, 
the owner of land or a house uses it, however slightly, he may be 
rateable. “ The owner of a vacant house ... as long as ho 
leaves it vacant, is not rateable. If, however, he furnishes it, and 
keeps it ready for occupation, whenever he pleases to go to it, he 
is an occupier, though he may not reside in it one day in a 
year ” (o>. Bo, too, it has been held in Ireland, that the owner of 
an unfurnished house is not rateable (p), but that the owner of 
a furnished house ready for letting, but unlet, is rateable, even 
though the house be furnished only for the purpose of being let 
furnished ( q ). 

In a more recent case, Liverpool Corporation v. Chorley l n ion (r) f 
the corporation, who were owners and occupiers of reservoirs and 
a waterworks system, had acquired over 1100 acres of land which 
formed part of the gathering ground for their waterworks. Part 
of the land so acquired was agricultural, part moorland ; and in 
order to reduce the population and diminish the risk of pollution 
of the water, the corporation had demolished (or left unoccupied) 
some of the farmhouses, and limited the user of the land (apart 
from its use as a gathering ground for water) to purpose* of 
sporting and afforestation. The sporting rights over the whole 
of the land were let to a shooting tenant. The corporation had 
planted nearly BOO acres with trees, and used about eight acres as 
a nursery for young trees. The area planted, or used as a nursery, 
was admitted by the corporation to be in their occupation. So 
much of the land as was not already fenced in was inclosed by the 
corporation. Trespassers were warned off by the gamekeeper of 
the shooting tenant, acting with the authority of the corporation ; 
but whether this was done to prevent pollution, and in the interest 
of the corporation, was not very clear. The corporation had cut 
one or two grips in the planted area for the purpose of adapting 
it for plantations. Water flowed by gravitation from the whole 


in) See also X. v. St. Pancras (1877), 2 Q. B. D. 5S1, supra, p. 11; R. v. Morgan 
™ ^. o . U.,- _ . rmt.h t.hft Uf.+nr case. R. v. Bradshaw f1860V. 
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“ilayor, etc.' of Southend-on-Sea v. White (1900), 66 J. P. 7 ; infra, p. 16. 
(o) See R. v. St. Pancras, cited on p. 11, eupra 
i* Jliffo Corporation v Wynne (1873), Ir. R. 7 C. h. 465 
(?) Staunton v. Powell (1867), Xr. R. 1 C. L. 182; lo W. R. S62. 

(r) [1913] A. 0. 197. 



of the gathering ground into the reservoirs of the corporation. 
It was contended on behalf of the corporation that, with the 
exception of the planted area, none of the gathering ground was 
in their occupation; that it had been bought by them in order 
that it might be unoccupied; and that after becoming owners, 
they got merely the natural flow of the water to their reservoirs, 
which they had before ; and therefore their position was not altered 
by the acquisition of the land (s). It was held by the House 
of Lords (affirming the decision of the courts below) that the 
corporation were rateable. In the argument in the King’s 
Bench Division it was suggested on behalf of the assessment 
committee that the House of Lords in earlier cases (t) had held 
that an owner in possession must be taken to be the occupier 
unless it can be shown that the occupation is in some one else ; 
but it was pointed out that this was said in cases where the owner 
was deriving a benefit or an income from the property, and 
“ there was no question of a derelict tenement/’ and Hamilton, J., 
added, “ there may be cases where bare ownership without any 
user of the property involves no rateability, even although there 
may be no evidence that any one else is in occupation ”(w). 

In the Court of Appeal, Buckley, L.J., after citing with 
approval the passage cited above from JR v. St. Faun as (x), as 
containing “ the be3t summary of the law as to what constitutes 
occupation,” continued (y) : 

“ The occupier need not necessarily have any estate in the land. There 
may be occupation without the existence of the relation of tenant towards 
the owner (J Holywell Union v. Halkyn Drainage (7 o, (z )). But an owner in 
possession is primft. facie occupier unless the occupation is shown to be 
in some one else (per Buller, J., in R. v. Mayor of London (a); per 
IIeksohell, L.C., Manchester, Sheffield and Lincolnshire Rail . Co. v, 
Doncaster Union (h); Holywell Union y. Halkyn Drainage Co. (e) ), The 
intention of the alleged occupier >is a governing factor in determining 
whether rateable occupancy is established ( per Blackburn, J., in Allen v . 
Liverpool (d); It. v. Melladew ( 0 )). R. v. Mayor of London (/) is not an 
authority for the proposition that a person who can bring trespass is 
necessarily in occupation. But it is an authority for the proposition that 
a person who can bring trespass, and who is receiving profit or benefit from 

(s) There was a further question, which is considered inf ra , p. 235, as to the 
measure of value to be applied to the gathering ground, assuming it to be in the 
occupation of the corporation. 

(t) Holywell Union v. Halkyn Drainage Go. t [1895] A. C. 117, at p. 121; infra., 
p. 65; Winstanley v. North Manchester Overseers , [1910] A. C. 7, at p. 14, 
infra , p. 63. 

(u) See [1911] 1 K. B. at p. 1071. See also the judgment of Lord Atkinson 
[ 1913] A. C. at p. 207, 208. 

(x) (1877), 2 Q. B. D. 581, at p. 588, supra , p. 11. 

(y) [1912] 1K.I1, at pp. 287, 288. 

h) [1895] A. C. 117. (a) (1790), 4 T. B. 21, at p. 27. 

(o) (1894), 71 L. % 535, at p. 587. (c) [1895] A. 0. 117. at. p. 121. 

(d) (1874), L. B. 9 Q. B. 180, at p. 192. (e) [1907] 1 K. B. 192. 

(/) (1790), 4 T. R. 21. 
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the property, is in occupation if no one else is. The fact that the alleged 
occupier is not physically upon the properly either in person or by works 
done or chattels placed upon the property is not necessarily the test. 
There are many cases in which the occupier has no need to go, and does not 
go upon the land. Take, for instance, the case of growing* undo) wood 
which is cut only after the lapse of many years (11. v. Mirfield (fp ); or the 
case of growing crops or fruit trees, where for many months in the year 
the occupier has no occasion to go. or would do harm if he did go, upon the 
land. Where the alleged occupier is a recent purchaser, one test is whether, 
being the owner and ha ving put. no other person into possession, lie has such use 
of the land as it is reasonable to infer that he intended to obtain when ho 
bought it, that use being one which constitutes a benefit to him, not in the 
sense that he makes a profit by it, but in the sense that the occupation is of 
value to him ( London County Council- v. Enfh (h) ). Are the corporation 
using the land for the purpose of their business or adventure and deriving 
benefit from it? If so, then their case is similar to that of the warehouse- 
man in I?, v. MellocUw (i), or the owner of the empty building kept ready 
for occupation in case of emergency in Berwick v. Southwark Corporation (k\ 
An owner who retains property in hand, and gets benefit from it, is rateable 
to the extent of that benefit (per Black bit nx, J., in Harter v. Salford 
Overseers(l) ). . . . The corporation before they bought this land enjoyed 
the natural flow of the water from the ground, but thoy enjoyed it subject 
to two contingencies, each of which would bo to their detriment, namely* 
first, that a resident population might come upon the land and thus render 
impure the water, which previously was pure; and, secondly, that such a 
resident population might consume the water and diminish the supply. 
They bought the land for the purpose of excluding those dangers. It was 
worth their while to pay a largo sum of money for the land to ensure the 
absence of a population which might (a) contaminate or (b) consume. Thoy 
havo put no other person in occupation. They are enjoying the benefit for 
which they bought the laud. Further, by the demise of the sporting rights 
they are deriving profit from the land being left free of population. Their 
purpose, which is to insure the absence of population, is thus in several ways of 
value to (hem. They are persons capable of maintaining trespass; they "are 
enjoying a benefit from the land. In my opinion the conjoint effect of 
those two facts is to constitute rateable occupation.” 

In the House of Lords, some question was raised during the 
argument whether the practice not to rate empty houses could 
legally be supported, and in the course of his judgment Lokd 
Atkinson said (m): 

" When the statute of Elizabeth enacts that the occupier of a house should 
be rated, it must mean that the person to be rated shall occupy th9 house, ae 
a house; that is, that he shall use the house for the purpose of living in it, 
or sojourning in it, or working in it, keeping animals in it, storing other 
chattels in it, or using it for some such other purpose as houses may reasonably 
be devoted to; and that, as a vacant house is not used for any of these 
purposes, it is not occupied as a house within the moaning of the statute.” 


(g) (1808), 10 Ectst, 219. 

(i) [1907 ! 1 K. B. 192. 

{I) (1865), 6 B. & S. 591, 597. 


O) [1893] A. C. 562. 

(U) [1909] 1 K. B. 78. 

(m) [1918] A. C. at p. 211. 
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In other recent cases (»•) it has been held that ownership of an 
empty house or other building (for the moment not in nae) coupled 
with the intention on the part of the owner to make uso of it in 
the futurej-if'opportunity offers or occasion arises, amounts to 
occupation. These latter cases appear to the writer to have pro¬ 
ceeded much further than earlier cases in minimi sing the difference 
between ownership and occupation (<>). 

Houses dosed during the winter—In Mayor, etc., of South - 
eud-on*Sea v. White (/>), the tenant of a shop at the seaside closed 
it during the winter months, and removed all his stock, but left 
there a few shelves, mirrors, moveable tables, and other chattels, 
which would be wanted when he opened the shop again for 
business; but it was found as a fact that, until the stock was 
brought back, the premises could not be used, and that business 
could not be carried on lucratively during the winter months. It 
was held that the tenant was rateable as the occupier in the 
winter (q). In a very similar case, Gage v. Wren (r), where the 
tenant of a lodging-house at Lowestoft removed all her furniture, 
except a few tenants’ fixtures, fittings, and other things, and ceased 
to reside in the house, which was shut up during the winter, it 
was held that the tenant was rateable, as occupier, for the general 
district rate under s. 211 ol the Public Health Act, 1B<5. Lord 
Aiaerstone, C.J., said that if things were left in the house with¬ 
out any intention of returning, and merely with a view of finding 
a purchaser or an incoming tenant, the proper inference of law 
was that there was no evidence of occupation. Darling, J., held 
that the occupation of a lodging-honse in a seaside town which had 
only a summer season was comparable with that of a fruit tree, ot 
which it would be impossible to say that it was only occupied 
while the fruit was on the branches (s). Channell, J-, pointed 
out that the things left in the house were chattels, from which it 
follows that the tenant had a beneficial occupation of the house, 
while it was shut up, in that it was used for storing chattels, which 
it would have cost the tenant something to remove and store else¬ 
where. Leaving out of consideration for the moment the intention 

(n) fl. v. Melladew, [1907] 1 K. B. 192, infra, p. 18; Borrnck v. Southwark 
Carver at'ox., [1909] 1 K. B. 78, infra, p. 2U; and soe the remarks on Staunton v. 
Powell (1867), 1 L. R. (Xr > C. L. i83; 15 W. R. 362; infra, p. 22. 

(o) See also t,he judgment of Lord Atkinson in Liverpool Corporation v. Charley 
Ohion, [1913] A. C. 197, at p. 210. 

(») (1900) 65 ,!. P. 7. Cf. Overseers of Boothr r v. Liverpool Warehousing Co. 
(1901), 65 ,] .P. 740; and i?. v, Melladew, [19071 1 K. B, 192, infra, pp. 18,19. 

(g) Cf. Maurdyan v. Labalnumdiere (1861), 30 L. J. At. C. 95; in which the 
lessee of a chapel used only on Sundays, was held t,o be in occupation for the 
purposes of the London Building Aot, 1855. 

(r) (1902), 67 J. P. 32. 

(s) See R. v. Melladew, [1907] 1 K. B. 192, at p. 201! and the remarks thereon, 
infra, pp. 21, 22; Liverpool Corporation v. Charley Union, [1912] 1 K. B. 270, at 
p. 275, supra, p. 15. 
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of returning, to which so much importance was attached in later 
cases (t), it may he said that if the things left behind by the tenant 
had not been chattels, but had formed part of the rateable here¬ 
ditament, the tenant would not have been held to be in occupation. 
A tenant may well be willing to give a rent (however small it may 
be) for a house, in order to preserve his chattels stored therein 
from damage ; but one cannot imagine a tenant willing to pay a 
rent to a landlord merely in order to preserve the landlord’s house 
from damage. The crucial question therefore is whether the 
things stored in a house, which is shut up, are part of the rateable 
hereditament, or must be regarded as the property of the 
hypothetical tenant (w). If they are not part of the rateable 
hereditament (x), the tenant is rateable, but not otherwise (y), 
unless the intention of returning makes a difference. 

As appears from the judgment of Channell, J., in Gage v. 
Wren (z), there is no real hardship in rating property throughout 
the year, although it can be profitably occupied only during the 
summer season. Suppose a lodging-house at the seaside is let 
at £100 a year : the rent for the year is fixed with the knowledge 
of both landlord and tenant that the season will last, say, for six 
months only, and for that reason the rent is lower than it would 
otherwise be. If the rateable value is based upon the rent thus 
reduced, and the tenant pays rates on that rateable value in the 
summer months, he would be getting the benefit of the reduction 
twice over if the house were not rated during the winter months. 

It may further be noticed that property which can only be 
profitably occupied during part of each year may yet fairly be 
rated at the same amount at any time of the year. For, as will 
be .shown in Chapter XIII., the rating is based on the yearly rent 
which a tenant may reasonably be expected to pay; and a tenant 
for a year at whatever time of the year he came in would know 
that in the coming year he would have the benefit of the profitable 
season (a). 


{t) It. v. Mettadm , [1907j 1 K, B. 102, infra , p. 18 ; and Berwick v. Southwark 
Corporation , [1909] 1 K. B. 78; infra , p. 20. 

( u ) It is of course immaterial whether they are the property of the actual 
tenant or not. 

(x) Chapter XXV. deals with the question what degree of annexation is 
sufficient to make things part of the rateable hereditament. 

(y) See Overs* ers of Booth v. Liverpool Warehousing Co. (1901), 17 T. Tj. It. 550; 
but of. R. v. Melladeiv, [1907] 1 K. B. 192 ; infra, pp. IS, 19 ; Borvnck v. Southwark 
Corporation, [1909] 1 K. B. 78; infra, p. 20. As to the value of a building used 
merely as a storehouse for its contents, see Staley v. Castle ton (1864), 33 L. J. M. C. 
178; infra, p. 214. 

(z) (1903), 67 J. P. 32. Cf. Famham Flint and Gravel Co. v. Farnham Union, 
[1901] 1 K. B. 272; infra, p. 512. 

(a) Different considerations apply whore the full value of the property can he 
enjoyed—not once a year—but once in the history of its existence, as in the case of 
brick-field or gravel pit; see Famham Flint and Gravel Co. v, Farnham Union, 
[1901] 1 K. B. 272 ; infra, p. 512. 
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If an occupier desires to raise the question whether, although 
rateable, he is rateable at a reduced amount because his house is 
occupied only as a storehouse for chattels, he cannot raise the 
question when a distress warrant is applied for(/;). He must 
appeal to quarter sessions, if the property be outside the metro¬ 
polis, or, If it be inside, must get the valuation list altered by 
means of a supplemental or provisional list (c). 

Warehouses and other buildings temporarily unused—In 

Overseers- of Booth v. Liverpool Warehousing Co . (d) f the defen¬ 
dants were the owners of certain warehouses, in which they stored 
goods belonging to their customers; not having sufficient business 
to fill all their warehouses, they removed all goods of every 
description from three of them, and gave notice to the overseers 
that they did not intend to use those three. During the period of 
the rates in question those three were entirely empty, although 
during tiro whole time a notice remained affixed to the block of 
buildings of which the three warehouses formed part, “ For 
storage, apply to the Liverpool Warehousing CompanyThere 
was shafting running through the unused warehouses, connected 
with other warehouses which were in use. The justices, on the 
hearing of the summons to enforce the rate, held that the ware¬ 
housing company were not in occupation ; and this decision was 
upheld by the High Court, both of the judges (Ridley and 
3h oham, JJ.) who heard the case being of opinion that the 
justices, on the findings of fact, were right in law in lidding that 
there was no occupation. Bioham, J., in giving judgment, came 
to the conclusion that there was a bona fide intention on the part 
of the company not to occupy, not to carry on their business in 
the three warehouses. 

A contrary result was, however, arrived at by the Court of 
Appeal, on very similar facts, in R. v, Melladeiv(e), In that case 
the owner of a warehouse used for storage of goods of customers, 
having no goods to store therein, closed it, removed all chattels, 
and cut off the water supply, and the warehouse remained 
unused during the whole of the period covered by the rate. The 
water supply could, however, have been put on again at any 
moment, and the owner w as at all times throughout the period of 
the rate prepared to receive applications for the hire of storage- 
room, and ready and willing to reopen the warehouse and receive 
goods, provided that enough goods were offered to fill half the 
whole capacity of the warehouse, this being the smallest quantity 
for which he thought it worth while commercially to open the 


(6) See Chapter XXXI., infra . 
(d) (1901), 65 J. I*. 740. ' 


II 


c) Chapter XXXIII., infra, 
4 [1907] 1 K. B. 1952. 
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warehouse. It was held by the Court of Appeal that the owner of 
the warehouse was rateable during the whole period, and that the 
case was distinguishable from Overseers of Bootle v. Liverpool 
Warehousing Co. (h), on the ground that in that case the owner 
had an intention not to occupy during the rating period, and had 
withdrawn the premises absolutely from his trade. In giving 
judgment in li. v. Melladew (c), Collins, M.B., said: 

“ It is important to remember, in dealing with questions of liability to 
pay rates, that occupation, which is the basis of liability, necessarily varies 
with the nature of the rateable subject-matter. The acts necessary to 
establish occupancy of a dwelling-house may be very different from those 
which might be required to establish, occupation of non-habitable here¬ 
ditament. It is, I think, clear from a comparison of many authorities that 
the intention of the alleged occupier in respect to the hereditament is a 
governing factor in determining the question whether rateable occupancy 
has been established. For instance, the physical "presence, actual or con¬ 
structive, of the alleged occupant upon the hereditament may be consistent 
with the position of licensee or lodger as well as with that of an occupier in 
the sense required to establish ruteability. * In order to ascertain this,' says 
Black burn, J., in Allan v. Overseers of Liverpool (d), * we must see what 
was the intention of the parties/ So in a case where an owner had put up 
his house to let, and had placed or left furniture in it, that eminent judge, 
the late Christian, J., says, ‘ The presence of furniture has its chief bearing 
on the case with reference to the animus habitandi ... If a man 
leaves furniture in a house, or sends furniture to a house, the pre¬ 
sumption is in favour of the animus revertendi, or habitandi * (see 
Staunton v. Powell (e) ) .... 

“ The business of a warehouseman need not involve the actual presence on 
the premises either of the warehouseman himself, or of any representa¬ 
tive, or of any moveable chattels. If he has the necessary appliances ready 
lor uso when the demand for storage comes, he is in a position to do business 
to which the physical occupation of the promises is indispensable. If lie 
holds himself out to let storage space not involving a demise of the whole 
warehouse, and, by securing exclusive control over the premises, has put 
himself in a position forthwith to give the accommodation required, is lie 
to be deemed as not the occupier until some customer has been found to 
deposit goods for storage ? And when he has secured customers, and his 
warehouse has afterwards again become empty, is he to be deemed as having 
ceased to occupy ? I cannot think that this can be so. I am aware that 
ownership is distinct from occupation, and that an owner does not make 
himself rateable by trying to let a house which he has ceased to inhabit. 
But the principle iuvolved in that proposition does not apply to the case of 
the tenant of a vacant warehouse who retains control over it for the purpose 
of letting storage room. In the case of the owner seeking to find a tenant 
in the case put, no assertion of occupation by him is involved. If he gets 
a tenant, lie substitutes the occupation of another person for his own. The 
warehouseman in getting a customer supplies visible evidence of his own 

(b) (1001), 65 J. P. 710; 85 L. T. 45; supra, p. 18. 

(c) [1907J 1 K. B. 192, at pp. 200—202. 

(a) (1874), L. Iti 9 Q. B. 180, at p. 192. Sec also the remarks hoi con, infra x 

pp, 21, 22. 

(e) (1867), 15 W. R. 3G2. See also the remarks hereon, infra , p. 22. 
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occupation. In the ease of the owner who tries to let, the intention is not 
to occupy. In the ease of the warehouseman it is exactly the reverse. It 
seems to me on the facts found by the justices, which I need not repeat, 
that the intention of the defendant here was as far as possible to avoid the 
semblance of occupation while carefully guarding' the substance. He care¬ 
fully retained the control, while his continuous intention was to utilise the 
premises for the purpose of his business whenever the opportunity offered. 

In Borwick v. Southwark Corporation if) , the principle laid down 
in the case just cited was followed, and perhaps carried still further. 
The appellants, a firm of manufacturers, had bought new premises 
in Southwark, and partially fitted them up with shafting, benches, 
etc., for the purposes of their business, so that in the event of a 
fire or other emergency arising at their old premises, they might 
he able to move their business into the new premises at short 
notice, though machinery and motive power would have to be 
provided in order to carry on business. It was held that, although 
the owners had not used the premises in any way, they were in 
rateable occupation ; and that keeping the premises as a stand-by 
for use at any moment when tbe exigencies of their business might 
make it desirable so to use it, and in readiness for such use, 
amounted to occupation. It was further held that as the appellants 
would have been in rateable occupation of the premises if they had 
used them for storing therein the shafting and benches, as loose 
chattels, the fact that they bad gone a step further and fixed them 
to the walls (thereby making them part of the rateable heredita¬ 
ment) ought not to rebut the presumption that would he drawn 

from their presence on the premises if they were loose. 

* 

Observations on the foregoing recent decisions.—The decision 
iu Borwick v. Southwark ( 7 ) appears to the writer to be (subject to 
one qualification) merely the logical result of the decision of the 
Court of Appeal in 11 v. Melladew (h). The qualification just 
referred to is this, that iu R. v. Mdladcw the premises in question 
were capable of immediate use for the purpose for which they were 
intended, without alteration; whereas in Borwick v, Southwark 
Corporation the promises required the provision of machinery and 
motive power; in other words, additions must have been made to 
the rateable hereditament, to render it fit for immediate use. But 
if an incomplete hereditament can be said to bo capable of rateable 
occupation, it is difficult to see where this principle, logically 
followed out, will end. Is a house, half built, to be regarded as 
occupied by the building owner ? (i) Again, it has for many years 

( f) ri909] 1 K. B. 78. (ff) [1900] 1 K. B. 78. 

(h) r 1907] 1 K. B. 102; supra, p. 18. In Liverpool Corporation v. Chorleif 
Union, 11918] A. C. 197, at p. 210, Lord Atkinson seems to doubt whether these 
cases are consistent with R. v. St. Pancras (1877), 2 Q. B. D. bill; supra, p. 11. 

(i) See also Tyne Coal Co, v. IVaUsend Overseers (1877), 18 L. J. M. C. 135; 
infra, p, 190. 
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been recognised that, on tbo question of value, a hereditament 
must be taken as it exists for the moment, rebus sic stantibus (k). 
No doubt the question whether a hereditament is already occupied 
(and therefore rateable) is distinct from the question at what 
amount it is to be valued, if rateable. But it seems anomalous 
that, on the question of value, it must be assumed that existing 
conditions continue, while on the question of occupation it may bo 
assumed that they will change. Both It. v. Melladew (I) and 
Bor wick v. Southwark Corporation (m), came before the High 
Court on cases stated on a summons to enforce a rate, in which 
proceeding the question of value could not be considered, and 
therefore this anomaly was not specially drawn to the attention of 
the court. 

Again, in R v. MeUadew (/), great stress was laid on the 
“intention ” of the owner of the warehouse to use it infuturo . It 
is, however, submitted that this involves a new departure in the 
law of rating, and that one at least of the authorities referred to 
does not support the position taken up. For in It. v. MeUadew («), 
Collins, M.R., refers to the judgment of Blackburn, J., in 
Allan v. Overseers of Liverpool (o), as showing that “ the .intention 
of the alleged occupier is a governing factor in determining 
whether rateable occupancy has been established.” But it is 
submitted that there is a twofold fallacy in this citation. (1) In 
Allan v. Overseers of Liverpool it was admitted that there was a 
rateable occupation by somebody , and the question to be determined 
was whether that occupation was by the alleged occupier or by the 
Mersey Dock Board, under whom he held certain rights over the 
property for which he was rated. In other words, in Allan v. 
Overseers of Liverpool , the question was, which of two persons 
(occupying positions analogous to that of laudlord and tenant) was 
to be regarded as the rateable occupier; whereas in It v. MeUadew 
the question was, whether there was any rateable occupier at all. 
(2) The word “intention” is capable of two distinct meanings, 
and was used in Allan v. Overseers of Liverpool with an entirely 
different mm mg from that given to it in II. v. MeUadew . 

“ Intentic may be used to express either (a) volition to do an 
act in press iti , or (b) determination to do an act in futuro. It is 
used in the former sense in Allan v. Overseers of Liverpool, and in 
the latter in It. v. MeUadew. In Allan v. Overseers of Liver - 
pool (p), Blackburn, J., says, “What we have to see is whether 


(/;) See Chapter XIII., infra, p. 212. 

(1) [19071 1 K. B. 192; supra, p. IS. 

(to) '10001 1 K. B. 78 ; supra, p. 20. 

in) [1907J 1 K. B. 192, at p. 201; supra, p. 19. 

(o) (1874), Ei. R. 9 Q. B. 180, at p. 102 ; infra, p. 22, 
( 2 >) (1874), 1j. It. 9 Q. U. 180, at p. 192. 
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or not the board parted with the exclusive possession of the 
premises ... In order to ascertain this we must see what was 
the intention of tho parties, and that depends not so much upon 
what words may have been used in the documents employed, etc.” 
Here the word “intention” is used to express the meaning and 
the wishes of the parties in executing the documents, and “ the 
intention ” is regarded as having been carried out then and there 
by tho execution of the documents; and it so becomes a thing of 
tho past. But in R. v. Mellachic (q), when Collins, M.R., says 
that the defendant’s ‘-'continuous intention was to utilise the 
premises for the purpose of his business whenever the opportunity 
offered,” it is plain that he is speaking of a determination to do 
something in futuro, which determination had not been carried out. 

Again, in R. v. MeUadew (r), Collins, M.R., refers to the 
judgment of Christian, J., in Staunton v. Powell {»), which he cites 
from the report in 15 Weekly Reporter, as showing that the animus 
habitandi or rerertendi was a material factor to be considered. 
It appears, however, from the report of the same case in the Irish 
Reports (t) that all of the seven ( u ) judges who decided the case 
(with the single exception of Christian, J.) were of opinion that 
the fact of the owner intending or not intending to reside in the 
house would not make any difference in his liability to the rate. 
It is also submitted that, even taking the report in the Weekly 
Reporter, the ruling attributed to Christian, ,T., was perhaps a 
mere obiter dictum , and in any event its correctness seems open to 
considerable doubt. It appears to the writer difficult to see why 
the mere fact of putting or keeping furniture in a house belonging 
to the owner of the furniture should raise a presumption either 
that tho owner intends to inhabit the house himself, or that lie 
intends to let it to another ; the supposed fact is equally consistent 
with either intention, and (it is submitted) is evidence of neither. 

Occupation of grass land.—difficulty sometimes arises in the 
case of grass lands, where there is an interval between the time 
when a tenant goes out, and the entry of the owner to cut the 
grass, which has been growing in the meantime. Who o a stranger 
comes in as a new tenant, it is hardly possible to argue that he 
has been (either actually or constructively) in occupation before 
his tenancy commenced. But the owner has a right to enter 
directly his tenant goes out, and he may abstain from exercising 
liis right of pasturing cattle on tho land, not because he does not 

(n) [1907] 1 K. B. 193, at p. 202, supra, p. 20. 

(r) r 1907] 1 K. B. 193. at p. 201, supra, p. 19. 

(s) (1867), I. R. 1 C. L. 182 ; 15 W. R. 362. 

(() I. R. 1 C. tl. 18‘2, at p. 188. 

(«) According td the Weekly Reporter, only five judges were present. 
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want to use the land, but because ho does want to make hay 
thereon. While he is cutting the gi\tss and making hay on his own 
land he is clearly in occupation, but when does the occupation 
begin ? In Pembroke v. Overseers of Wye (v), the tenant of grass 
land went out on October 11th, 1881; a rate was made on 
October 25th, 1881, and another on April 25th, 1882. The owner, 
having previously unsuccessfully endeavoured to let the land, 
entered on July 7th, 1882, cut the grass, made it into hay, and 
stacked it on the land. The overseers thereupon added the owner’s 
name, as occupier, to both the rates. The judges of the High Court 
thought that, if a new tenant had come in on July 7th, 1882, he 
would not have been rateable for any period before that date, and 
were also apparently prepared to hold that the owner could only 
be rated as occupier for the period subsequent to July 7th, 
1882 '(§. 

Occupation of a house where only part is used.—In the case 
of an ordinary dwelling-house, if the occupier makes use of only 
some of the rooms, he is still rateable for the whole. But appa¬ 
rently this rule does not apply where the unused part of the house 
constitutes a separate rateable hereditament, as in the case of 
** Hats " built under one roof (?/). Thus in R. v. St, Mary-the- Less , 
Durham (z), the appellant was the owner of a house and garden. 
He used one room for working at a lathe, and other rooms for 
storing corn, tools, and lumber. He permitted a poor man and 
his wife to live rent free in the kitchen, the door communicating 
between that part and the rest of the house being stopped up. 
The owner cultivated the garden, and for this he was willing to be 
rated. It was held that he was rateable for the whole house. 

In ii, v, Ahcrystwith (a), the appellant, who owned a house 
and shop, during his absence from home left his assistant in 
possession of the shop (6), which was parted off from the rest of 
the house by laths nailed in the passage. The appellant paid 
for the cultivation of the garden'; the key of the house was left 
with a friend, and during his absence other friends were allowed 

(v) (1883), 47 J. p. 859. 

(£) See further as to this case, p. 74. See also R. v. Bucks JJ. (1834), 
3 Nev. Man. 68; whore, however, the decision of the King’s Bench turned upon 
a technical point of practice. Soe also Mogg v. Yatton (1880), 6 Q. B. D. 10 ; 
infra y p. 62; R. v. Heaton (1856), 20 J. P. 37, cited in/m, p. 56, note (d). As to 
the ratoability of a person in occupation for part of the poriod for which the rate 
is made, see p. 73. 

(y) Cf . Allchurch v. Hendon Union , [1891] 2 Q. B. 436, infra , p. 44, where the 
occupior of each half of a house comprising two flats was held to ho rateable for 
his own half only, 

(?) (1791), 4 T. IV 477. 

la) (1808), 10 East, 354. 

( b ) The judgment assumes that the assistant carried on business for the 
appellant and not on his own account. His occupation would therefore be the 
occupation of the appellant, 
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to reside in the house, which communicated with the garden. 
TJio appellant’s furniture remained in all the rooms, ready 
for use. It was held that he was rateable for the whole. Lord 
Ellenbobough, C.J., said (<?) : u There is no instance where a man 
has been permitted to carve out the occupation of his house in the 
manner now attempted, locking up one room and then another, 
but using as much of the house as he found convenient. This 
would make a new system of occupation by subdivisions.” 

In R . v. St Mary-the-Lus, lhirham(d), and in JL v. Aberyst- 
with (e ) 9 cited above, an attempt was made to escape from being 
rated for part of a house by shutting up that part. In both cases, 
the court held that the person rated was, notwithstanding the 
stib-division, rateable for the whole house. At the time when 
those cases were decided, the courts were far less willing than 
they are at the present day to recognise the existence of two 
distinct occupations, and two separate rateable hereditaments 
under one roof; and it was considered that structural severance 
was essential to the existence of distinct occupations, but this 
doctrine is now exploded (/). The prevalence in modern times of 
the custom of building flats, artizans’ dwellings, and similar small 
tenements (y), under one roof, has, perhaps, modified the view of 
the law which would now be taken. And if circumstances similar 
to those which existed in R. v. St MaryAhc-Lcss, Durham (//), 
were to arise again, it might possibly bo said that the use of a 
kitchen cut off from the rest of the house amounted to a separate 
occupation, and (if the rest of the house were absolutely (?) unused) 
the rate could not be made upon the whole. 

Where a building is “ occupied V only in the sense that the 
owner stores therein furniture or machinery, of which no use 
can be made for the time being, difficult questions arise as to the 
measure of value. These questions arereserved for the present(j), 
as they form part of the inquiry at what sum the occupier is to 
be rated, rather than of the inquiry whether there is any occupier 
at all. 

House held by a caretaker.— We have seen that, if the owner 
makes no use whatever of a house, and leaves it entirely empty, 

(c) 10 East, at p. 357. ' (d) (1791), 4 T. K. 477. 

W (1808), 10 East, 354. 

if) See Allchnrck v. Hendon Union , [1891] 2 Q. B. 436, at p. 441, 442. per 
Lord Esher, M.B. infra , p. 44. 

(<7) Such as those dealt with in Allchurch v. Hendon Tfnion> infra , p. 44. 

(h) (1791), 4 T. R. 477. 

(i) If ithe rest of the house is used (< jj.) for storing furniture, such a user 
amounts to occupation (vide supr-a, p. 16). In practice, a person who objects to 
he rated for a so-called ««empty ** house, frequently finds that the facts, rather 
than the law, are against him. 

(j) See Sialmj v. Castlcton (1864), 33 L. J, M, C. 178; and the remarks thereon 
infra, p, 216. 
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lie is not rateable ; but that if lie keeps furniture in it, he is rate¬ 
able. There is another intermediate case, where the owner keeps 
no furniture or other chattels in the house, but keeps a caretaker 
residing in the house to protect the house, and there has been 
some conflict between the decisions of the court and the common 
practice in cases of this kind. One point is clear, viz., that the 
caretaker, who acts as the servant of tho owner of the house, can¬ 
not be rated (&)* By far the most common practice, undoubtedly, 
is not to attempt to rate either owner or caretaker of a house 
which is to let, and this practice has been recently approved (Z). 
But in flicks v. Dunstable (m) a caretaker was paid 2 s. 6(h a 
week to live in a house which was to let. He cultivated and 
was entitled to the benefit of the produce of the garden, green¬ 
house and paddock. Part of the produce was consumed by tho 
caretaker and his family, and part of the flowers and vegetables 
(without the knowledge of the owner) was sold, and the herbage 
of the paddock (also without his knowledge) was lot to a butcher. 
It was held that tho owner was liable to be rated, on tho ground 
that property capable of beneficial occupation was rateable ; that 
somebody occupied; and that the master, and not the caretaker, 
was rateable (n). 

It is submitted that, in this case, sufficient attention was not 
paid to tho fact that great part of the profitable use made of tho 
premises was made without the knowledge of the owner. If the 
owner of unenclosed land does not uso it, or occupy it in any 
way, lie is not rateable, and it is clear that he docs not become 
rateable if a trespasser, without his knowledge, enters on the land 
to cut turf, or dig gravel or stone (o). It is submitted that in 
Hicks v. Dunstable (p), the sale of fruit and vegetables, and the 
letting of the herbage of tho paddock, without the knowledge of 
the owner, could not make the owner rateable, if he was not so 
otherwise. The use of the garden by the caretaker, with the per¬ 
mission of the owner, was no doubt taken into account in fixing 

(k) Yates v. Charlton-on- M edlock (1883), 47 J. P. 630. In this case it was held 
hy A. L. Smith, J., that the fact that the caretaker’s wife and family lived with 
him could make rjo difference, and that whether they cultivated a few cabbages 
in the garden could be of no consequence. The question, who is the occupier, as 
between employer and employed, is further considered, infra , pp. 81 33. 

(Z) Bertie v. Walthamstow Overseers (1004), 68 J. V. 545. But see also Liver¬ 
pool Corporation v. Charley Union } [1912] 1 K. B. 270; [1913] A. 0. 197; supra , 
pp. 13-15. 

(?»i) (1883), 48 J. P. 326. 

\n) Previously to this decision, it had been held in two Irish cases, that the 
owner of houses which are to be let is not rateable, whether a caretaker resides 
there or not : see North Dublin Union v. Scott (1850), 1 h 0. L. K. 76 ; TAmerick 
Union v. White (.1.852), 2 Ir. C, Ii. R. 630. In those cases, however, there was no 
profitable use of any garden or paddock. 

\o) In Crowther Smith v. New Forest Union, Ryde’s Rat. App, (1886—1890), 
311, tho ownor of building land was held not rateable although (without his 
knowledge) another person had used the land by turning cattle upon it. 

(p) (1883), 48 J, l\ 32G, 
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the wages paid, and was, in effect, a payment of wages in kind. 
It may, however, be said that the effect of the caretaker’s use of 
the garden, with the permission of the owner, is to make the 
owner occupier of the premises by his servant. The question 
then remains, whether the occupation is such a “ beneficial 
occupation” as to be rateable, or whether the occupation (though 
rateable) is rateable at nothing. 

Where the owner of a house, besides putting in a caretaker, 
leaves furniture there, he is rateable because of the use thus 
made of the house apart from the question of occupation by the 
caretaker (q). And if the owner of a house puts in a caretaker, 
not merely to protect that house, but to look after other property 
belonging to the same owner, and to superintend his workmen, 
the owner may be rated as the occupier of the house (r). 

Ownership of land over which the public have rights. — 

Many instances may arise where the ownership of property is vested 
in a person, or in a public authority, subject to the use of the 
property by the public generally. The owner of land dedicated 
to the public as a highway is not rateable for it, because there 
is no occupier of the land (s). This proposition has never been 
disputed, but questions have been raised where property has been 
vested in a public body, to be maintained by them, but for the 
use of the public at large. Thus in Hare v. Overseers of Putney (t). 
Putney Bridge (which had previously been a toll bridge) was 
purchased by the Metropolitan Board of Works (who received an 
annual payment from the justices of Middlesex and Surrey in 
discharge of the liability of those counties to repair county 
bridges), and the bridge was thrown open to the public, free of 
toll. It was held that the Metropolitan Board of Works were 
not occupiers.of the bridge. Bramwell, L J-, said (u) : “ No doubt 
the property is in them, and the property draws to it the 
possession. An action of trespass to the bridge would have to 
be brought by them, but that does not make them occupiers so 
as to be liable to bo rated/’ And Brett, L.J., said (<v): 

“ They are no more the occupiers of the bridge than the owner of a street 
is the occupier of a street after it has been dedicated to the public. It seems 
to me that the Metropolitan Board of Works have no power to do anything 
to or on the bridge except keep it up for the benefit of the public. The 

(q) Bursledon v. Clarke (1897), 61 J. P. 261. Compare tko decision of the 
London Quarter Sessions in Marquis dc Santurce v. St. George's Union, Ryde’s 
Rat. App. (1886--1890), 207. 

S Bertie v. Walthamstow Overseers (1904), 68 J. P. 545. 

yide per Loud Hai:,sbury, Lambeth Overseers v. London County Council, 
[1897] A. C. 625, at p. 630, infra , p. 27. 

(/) (1881), 7 Q, B. D. 228. 

(u) 7 Q. B. !>., at p. 231. 


(x) 7 Q, B. D., at p. 233 
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public have a right to use the whole of the bridge, and have not merely a 
right of way across it. The whole bridge is to bo kept up for the use and 
benefit of the public.” 

This decision was approved, and the principle of it was (at first 
sight at least) carried further by the House of Lords in the 
hrockwell Park Case. Lambeth Overseers v. London County 
Council (if). There a special Act provided that the London 
County Council might purchase a park, and should maintain it 
for perpetual use by the public for exercise and recreation ; the 
Act authorised the council to enclose the lands or any part thereof, 

“ a view to the better, or more effectual preservation thereof 
for public use”; to,erect and maintain huts and lodges for the 
accommodation of keepers and constables, and also such other 
buildings as the council might think requisite for refreshment 
rooms, bandstands, etc. These powers were exercised, and the 
park with the buildings was maintained by the county council. 
All the land in the park (excluding the houses) was open to th*v 
public at large during the daytime, but at nigtjht me gates were 
locked and the public not admitted : b’oat this was stated to be 
“ necessary for the protect 1 'me park, and to prevent its being 
turiK^"improper uses at night.” It was held that the county 
council were not occupiers (z). Lord Halsbuily, L.C., said (a ): 


“ f ( k> not think there is here a rateable occupation by anybody. The 
public is not a rateable occupier, and I think that one sentence disposes of 
the case. I think the Putney Bridge Case ( b ) is expressly in point, and I 
can draw no distinction between an artificial structure with a road over it 
for the use of the public, and a park for the like purpose of allowing the 
public to go into it and use it. I think the Putney Bridge Case was rightly 
decided, and I think it is strictly in point in this case. The fact that the 
pari is vested in the county council does not make thorn the occupiers. It 
would be absurd to contend that, wherever the legal estate is, there is 
occupation. A road is vested in some one, but, if a public road, there is no 
occupation of it any more than of a milestone or a direction post ” 


It must be noticed that in the Putney Bridge Case, the bridge 
was open to the public at all times of the day and night, whereas 
in the Brockwell Park Case, the public were excluded from tho 
park at night, and were excluded from the dwelling-houses of 
the keepers and constables in the park at all times. Ifc may be 
suggested that the ownership of the park by the county council, 
coupled with the exclusion from tho park at night of all persons 
other than the servants of the council, was sufficient to make the 


(?/) [1897] A. C. 625. 

(s) The question whether, assuming them to be occupiers, they had such a 
“beneficial occupation” as to be rateable, is considered, infra, p. 186. 

(а) [1897] A. C., at p. 629. . 

(б) Hare v. Overseers of Putney (1881), 7 Q. B. D. 223, supra, p. 26, 
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county council occupiers of the park, subject to the easement or 
right of entry during the day. It must, however, he noticed that 
the gates were locked at night in the interests of the public, and 
not in the interest of the county council: they were locked to 
protect the* park for the public, and to preserve public order, and 
in locking them, tbo county council acted merely “ as custodians 
and trustees for the use of the public * '(<?); The case is therefore 
clearly distinguishable from the case of an owner and occupier of 
land .used as a private road, who allows the public to use the 
road at stated times, and at other..times excludes them. In such 
a case the exclusion is in the interests of the landowner and 
against the interests of the public. 

As to the dwelling-houses in Broekwell Park for the park- 
keepers, some difficulty may bo felt on the ground that, if the 
county Council had provided houses for the keepers outside the 
park in an adjoining street, either the council or the keepers 
would, apparently, have been rateable. But Lord Halsbuiiy 
8aia\V/0. “ The house and refreshment rooms are, and must 
remain, part of nark, and are no more capable of, or in fact 
subject to, different consiaU^ratiions than the park itself/’ 

Permanence of occupation, how far necessary. —The ipiestiok^ 
whether the person in actual possession is the rateable occupier 
dots not depend upon the question whether the possession is lor 
any fixed term, or is merely at the will of the owner. Thus in 
Ji . v. Mundai/(e), the residents in almshouses were appointed for 
life, subject to a liability to be removed for breach of the regula¬ 
tions of the trustees. It was held that the residents were rateable 
as occupiers. This decision was followed in It. v. Green (/), when 
the occupants of almshouses were held rateable as occupiers, even 
though they were removable at the pleasure of the patrons of the 
charity. 

In It v. Full rig) it was doubted whether, if the owner of a 
stable “ lent ” it to his friend, the latter would be rateable. It is 
submitted that he would be if the whole stable were lent to him, 
but not if he merely used one stall out of many, like a lodger 
using one room only while the remainder of the hereditament was 
occupied by the owner. In It v. Aberystwith (h), the owner ot a 
house was held rateable as the occupier of it, though during his 


(c) fl897] A. C., at p. 632. If Putney Bridge had been ft awing bridge, closed to 
tbo public at night (so as not to interfere with the navigation of tbo river), am! 
left in charge of a watchman employed by the Board of Works, it would have 
been hardly possible to contend that the Board were in occupation of^ the bridge. 
The ct 
| d) 

Jij (1808), 10 East, %4, supra, p. 23, 


Mi hardly possible to contend that the Board were m occupation ot the bn 
:e cose would then have been closely analogous to that of hrocKwell Park. 
Id) .1897; A. 0., at p. 681. W (1801), 1 East 584._ 

f /•) (1829), 9 B. & C. 208; (v) (1855), 8 K & B. 366 n, 
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absence his friends had been allowed to reside in it, the garden 
being cultivated at the owner’s expense during the same period. 
But in if. v. Ponsonbi/' (i) persons occupying rooms in Hampton 
Court Palace by permission of the Crown were held rateable, and 
Lord Denman, C..J., said that if the owner of a house went abroad, 
.and allowed a friend to use the house in his absence, the friend, 
and not the owner, would be rateable. 

It will be seen (/r) that the nature of the title of the person 
alleged to be in occupation may, in some cases, have to be con¬ 
sidered where the actual possession is not clearly proved. But 
where actual possession exists, a tenant at will is, until the will be 
determined, an occupier of land (l). Thus, in Electric Telegraph 
Co. v. Salford (m), the telegraph company had fixed posts by the 
side of a railway, and the railway company had the right to direct 
their removal if they interfered with the working of the railway. 
It was held that the telegraph company were, notwithstanding 
rateable as occupiers of land, and Mamin, B., speaking of the 
right to order the removal of the posts, said, “ That only shows 
that the telegraph company are strictly tenants at will of the soil 
occupied by them. That is no objection to the rate.” 

In if. v. St. Pancras (n), Mellor, J., said : “ I agree with the 
opinion cited by Lord IIatherley, in Cory v. Bristol (o), as that 
°| Lor(! Campbell, C.J., in the case of Forrest v. Overseen of 
Greenwich (/>), viz., that in order to be rateable the occupation 
must be permanent in its nature.” In order to see the effect of 
the judgment of Mellor, J. (and of Lush, J., who agreed with 
him), and how far those judgments arc supported by the authori¬ 
ties, cited, it may be convenient to take them in chronological 
order. In Forrest v. Overseers of Greenwich (p) it was held that a 
floating pier (winch grounded at every low tide at a fixed place in 
the river) was rateable, and Lord Campbell, C.J., said: “ In the 
case now before us there is a permanent and profitable occupation 
ot the soil within the parish of the respondents [the overseers! 
who are therefore entitled to our judgment.” But the sentence was 
inserted in order to distinguish the case from if. v . Morrison (</), 
m which (said Lord Campbell), “we held a floating dock nut 
rateable, but for the reason that it had no fixed locality, that it 

(i) (1842), 3 Q. B. 14, at p. 27. 

(/j) Vide infra, pp. 70 73. 

p. 355 See 11 '' CheU>ea Waterworks Co. (1833), & 11. A Ad. 156, at p. 169, infra, 

^ at f 1 ' 1S9, infra, p. 481. A liko decision was given as to 

pipes of a water company, which the highway authority had rlu- rial i 

* V - KaSt - n **"“"*» Co. (1852), “TjT fi*C H4, *infra, 

$ S 2 2 A Q pp B C r i 5 262 : , Wher6 tmh ° C ° Xlra0t9 are S^’en. 

t?) (1858), 8 E. A B. 890, at p. 900. ( 2 ) (1852), 1 E. A B. 150. 
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actually was shifted, about from place to place.” When contrasted 
with this finding, the word “ permanent ’’ appears to signify 
continuous, as opposed to intermittent, physical possession of the 
soil; it does not signify that an occupation, in order to he rate¬ 
able, must be for a long term. And it .is in this sense that Lord 
IIatheuley, in Cory v. Bristow (r), seems to have understood 
the passage: for after citing it with approval, he proceeds to hold 
that exclusive possession of land is rateable, though it may be 
liable to determination on a week’s notice; and adds “ it would be 
a confusion of ideas to say that it [i.e., the liability to determina¬ 
tion] interferes with the exclusive possession any more than a 
right of re-entry on the part of a landlord in certain given events 
could be said to interfere in any way with the right of a tenant 
during the time he is holding. He is in beneficial occupation for 
a term, though that term is limited by certain contingencies which 
may possibly determine his interest at an earlier period. ’ It is 
submitted that if this part of Lord HathkiUjEy’s judgment be 
remembered, it becomes clear that it can only be reconciled with 
the decision of Meij, on and Lush, JJ., in R. v. St. Pafter as («), 
that “ permanence ” is an essential element in occupation, by 
understanding that word as contrasted with casual, or intermittent 
possession. A builder who rented a yard as a standing place lor 
carts, and for the storage of building materials, would be rateable, 
even if he took it only for a short term (f). On the other hand, 
if he used a piece of land as a means ot access to an adjoining 
building, and as a place where his carts could stand while build¬ 
ing materials were being unloaded for use on that building, he 
would probably not be held rateable, unless he became tenant of 
the lands used. Again, in dealing with cases where rateability 
is made to depend on physical attachment to the soil, the object 
of the attachment may be looked at. The dropping of an anchor 
by a ship would not amount to an occupation of land even though 
it might be firmly embedded in the soil; the placing of an anchor 
to carry the strain of a suspension bridge would amount to occupa¬ 
tion («)• * n tlje la -tter case the anchor would be part of the land ; 
in the former case it would not. In the latter case the annexation 
might he said to be “ permanent ” (even though the bridge was 
intended to be merely temporary); in the former case it could 
not. Taken in this sense, “ permanence ” may perhaps be said 
to be an essential element in rateable occupation. 

(?) (1877), 2 App. Cas. 262, at pp, 276, 277. 

(s )(1872 O. B. D. 581. stijrra, p. 31. , 

(/.) Of. Mitchell Brothers, Limited v. Worksop Union (1904), C9 3. P. 53; 
1 Konstam 181; infra, p. 60; but note that in that case it was admitted that, if 
the premises were rateable, the appellants wero in occupation. 

(,:) Holland v. Hodgson (1872), L. It. 7 0. P. 328, at p. 335, infra, Chapter XXV. 
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The w occupation ” of a servant or agent.—Although, as we 
have seen (x), there must be actual possession to constitute 
occupation, it does not follow that the person in visible actual 
possession .is the rateable occupier: for if he be a servant, or 
agent, in possession on behalf of his master or employer, the 
occupation is the occupation of the master or employer ( y ). Thus, 
in Yates v. Chorlton-on-Medlock (z), a caretaker in charge of an 
empty house was held not to be rateable. And in B. v. Field (a), 
the appellant was employed by a philanthropic society as matron 
in charge of a charity school, and was provided with a dwelling 
in the school, free of rent, taxes, etc. It was held that she was 
not the occupier. And in I?, v. Tynemouth (ft), where a servant was 
employed at an annual salary to reside in two rooms in a light¬ 
house and take care of the light, it was held that the occupation 
was that of the master by his servant, not that of the servant 
himself (e). So, too, a man may occupy a house, or part of a 
house, by his children (d). But in 12. v. Catt (e), where the master 
of a charity school was provided with a separate house and 
garden, it was held that he was rateable as occupier. In Eyre v. 
Smallpace (/), it was held that the controller of Chelsea Hospital 
was rateable as occupier of the apartments which he held by 
virtue of his office (r/). 

Many cases have been decided with reference to the rating of 
premises used by the servants of the Crown. There additional 
importance attaches to the question whether the servant of the 
Crown is himself personally in occupation, because the Crown 
cannot be rated ; and therefore, if it can be shown that the Crown 
is in occupation, there is no occupier who can be rated. But these 

(x) Vide supra, p. 11. 

(y) See R. v. Stuck (1810), 2 Taunt. 889; Bertie v. Beaumont (1812), 16 East, 
33. Whether, in the latter case, the general rule was correctly applied to the 
particular facts, may be doubted. 8ee Smith v. Seghill (1875), L. B. 10 Q. B. 
422, infra , p. 85; and cf. Brooks v. Baker , [1906] 1 K. B. 11 \ B.\. Soul Ur (1890), 
55 J. P. 229 ; and Chesterton v. Gardom . [1911] W. N. 227; 28 T. L. R. 55. 

(s) (1883), 47 J. P. 680. See as to houses in charge of a caretaker, supra , pp. 
24, 25, and R. v. Simmons , Hyde’s Rat. App. (1891—1898), 316, infra , Chapter 
XXXI. 

(а) (1794), 5 T. R. 587. 

(б) (1810), 12 East, 46. As to the rateability of tho master, see Chapter XVI., 
infra. In Bruce v. McManus , [1915] 3 K. B. 1, a person employed by a company, 
tho owners of a cinemetograph theatre, to manage it, was held not to bo the 
“occupier” for the purposes of the Cinematograph Act, 1909 (9 Edw. 7, c. 30), 

B. 3. 

* (c) Cf. Bent v. Roberts (1877), 8 Ex. D. 66; infra , p. 36. 

(d) Searle v. Clerk of Staffordshire County Council (1910), 75 J. P 116. Tho 
decision related to the tenancy of a lodger, but it is submitted that the case is 
an authority as to the meaning of “ occupation.” Compare H. v. Ditcheat (1829), 

9 B. & C. 1/6, at p. 185. 

(e) (1795), C T. R. 332. 

{ f) (1750), 2 Burr. 1060, where the effect of the decision is very briefly recorded 
in the statement of the arguments in R. v. St. Luke's. 

(g) Cf. Reave v. Weather (1842), 3 Q. B. 934; Tracey v. Taylor (1842), 8 Q. B 
966, ' 
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cases which deal with the extent of the exemption attaching to 
Crown property may be more conveniently dealt with hereafter°(7<). 

The question whether a servant or his master is to be rated for 
premises visibly and actually used by the servant, appears, from 
the cases referred to above, to depend upon two considerations, 
viz. (1) whether the premises for which it is sought to rate the 
servant are comprised in and an integral part of larger premises 
which constitute one single rateable hereditament occupied by the 
master, in which case the master must of course be rated (if 
anybody is to be rated) for the whole; and (2) whether the use 
which is made of the premises by the servant .is in the interests of 
the master or of the servant. In R. v. Catt (i), the 'schoolmaster 
bad a separate house assigned to h im : he was the sole occupier of 
it, and was therefore rateable. In R. v. Field (/.), the school¬ 
mistress had a private room in the school buildings, which (as 
a whole) were in the occupation of the philanthropic society: the 
schoolmistress was therefore not rateable. Again, in R. v. Tt/ne.- 
mouth (J), residence in the lighthouse to take care of the light 
was part of the work which the keeper was employed to do on 
behalf of his master, who received the tolls paid for the use of the 
light. But in R. v. Catt (m), the residence of the schoolmaster in 
the house provided for him was not part of the work which he 
was employed to do, but represented part of the remuneration for 
that work. The lighthouse keeper was held not rateable ; the 
schoolmaster was held rateable. 

In dealing with a dwelling-house, which is a separate rateable 
hereditament, the rule may perhaps be stated thus : If the master 
provides a house for his servant, merely because he employs a 
servant who must have a house somewhere, then the servant is 
rateable; but il the master employs the servant to live in the 
house because the master wants somebody to live there, then 
the master is rateable (a). 

lu IL v. L/inn (o), the appellant, who was a clerk to a firm of 

(/i) See Chapterr VII infra. And see specially, li. v. Ilurdis (1789), S T. B. 
iT : . U - v - 2em>a (1803), 8 East, 606; Bent v. Moberts (1877), 3 Ex. .». 60: 
T; ( 188S LH 9- »• >->• 145 : Shown v. Chelmsford Union 

1 Q, B. 339; Cross v. West Derby Union (1899), 16 T. L. B. 190. 

M (1796), 6 T. K. 382, supra,-p. 81. 

i/wimruKo w B ;^ 7 ’ ¥ B - v ' 8ouUer (K»0); 55 }. P. 229. 

\ \n m*™’ p ' 31 > C I- Dover v. Prosser, [1901] 1 K. B. 84. 

(»*) (17Uo), 6 T. B. 339, supra, p. 31. 

imk^r rviof fch Q« stoted is perhaps.not reconcilable with Bertie v. Beaumont 

iltm bed !h ’ fi ’ ai * d ll - V - Cheshunt (18X8), 1 B. & Aid. 473; but it in 
submitted that those cases are not .consistent with Clarke v. Bum St 

Mmmuls (1886), 20 L. J. C. I>. 12 ; Marsh v. Estcmrt (1889), 24 Q. B T> 
Ui,, Dover v.Brosser, [1904] 1 K. B. 84 ; Smith v. Seqhill (1875)/L. B. 10 O B 

rule subsidin' o' 1 ' Sr n UP ° f CMe * thoreb >’ which support the 

294. sg t d m t j0 t0xfc - Compare also Nix v. Nottingham JJ., [1899] 2 Q. 11. 

(o) (1838), 8 A. & E. 379. 
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brewers, lived in a house taken by himself, but for which his 
employers paid the rent and rates. The house was a quarter of 
a mile from the brewery, and, according to the cases cited above, 
the appellant would have been clearly the right person to be 
rated as the occupier but for the fact that the employers had 
the right, under their agreement with the appellant, to send 
another clerk to lodge in the house. It was held that this 
right made no difference, because the appellant had dominion 
over the whole house, and that he (and not the employers) was 
in occupation. 

Analogy of decisions as to the franchise. -The distinctions 
above referred to may be illustrated by a comparison with cases 
decided as to the qualification of voters as “ inhabitant occupiers,” 
as “ lodgers,” or under “the service franchise ” (/>). But the 
franchise cases are not all strictly in point. Cases in which the 
question was whether the person claiming the vote occupied as a 
tenant, or was a mere servant, seem to turn precisely on the same 
tests as would determine whether he was a rateable occupier or 
not. Again, the cases which determined whether the claimant 
was qualified as the inhabitant occupier of a dwelling-house, or 
as a lodger merely, would also determine the question of liability 
to poor rate. But cases dealing with the meaning of the word 
“ residence,” either in the old franchise Acts, or in the 
Bepresentation of the People Act, 1918 (8 Geo. 5, c. 64), do not 
necessarily decide who is the “occupier” for purposes of poor 
rate. And cases relating to the “ service franchise 99 must (it 
is submitted) be read subject to the following considerations. 
Before the creation of the “ service franchise,” the claim to a 
vote might be defeated by showing either (1) that the claimant 
held the qualifying property as a servant merely, in which case 
the occupation was in law the occupation of liis master : or (2) 
that the qualifying property was part only of a larger heredita¬ 
ment, and was not separately occupied fy), inasmuch as the 
landlord retained the general control over the whole building. 
The claim to the “ service franchise ” cannot (in most cases) be 
defeated on the first ground (r), the objection being met by the 
section creating the franchise. But it appears doubtful whether, 
in some of the cases at least, the “ service franchise ” has not 

(p) The franchise as an occupier inhabiting a dwelling-house “ by virtue of any 
office, service, or employment,” under the Bepresentation of the People Act, 
1884, s. 3. 

(q) See the Parliamentary and Municipal Begistration Act, 1878, b. 5. 

(H See Adams v. Ford (1885), 16 Q. B. D. 289; Atkinson v. Golkird (1885), 
16 Q, B. I), 254; Ballingal v. MenziBs f W. N. (1897) 95; Colguhau. i v. Young, 
W. N. (.1898) 114. It seems that the same result will follow under the Bepresou- 
fcation of the People Act, 1918, s. 3 (1), which takes t place of tbe earlier 
enactment. 
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been given to claimants in respect of qualifying property which, 
for the purposes of poor rate, would be treated as part of a 
larger hereditament, and would, therefore, not be separately 
rated («). Again, where in a franchise case the question was 
whether the claimant occupied “ as owner or tenant,’" and it 
appeared that he occupied in neither capacity, but as a member 
of a corporation who were the owners, the decision as to the 
franchise was not conclusive as to rateability; so that the 
claimant, though not entitled to the franchise, was held to be 
rightly rated as occupier (£). 

In Hughes v. Chatham (u), a master ropemaker in Chatham 
dockyard was provided with a house rent free, as a part of his 
salary; it was not shown that he was required to occupy the 
house in order to perform his service, or that his occupation 
was conducive to the performance of it. It was held that he 
occupied the house as tenant within the Representation of the 
People Act, 1832 (2 Will. 4, c. 45), s. 27, and not as a servant, 
and was therefore entitled to a vote (v). But in Dobson v* 
Jones (x), the surgeon of Greenwich Hospital was provided with 
a house belonging to the Admiralty, and was required to reside 
there, not being allowed to alter his residence without the 
permission of the Admiralty, although if he had not been 
provided with a bouse he would have been allowed extra pay for 
lodging money. It was held that he did not occupy the house 
as “tenant,” and was not entitled to a vote (?/). These two 
ease;-. v ere approved in Fox v. Dally (z), in which case a sergeant 
of militia lived in a house assigned to him, close to the store¬ 
house for arms, etc., and built expressly for the accommodation 
of men looking after the stores. He could not leave the house 
without permission of the commanding officer; but he could 
perform his duties equally well if he were living elsewhere, 
which he could do with permission of the commanding officer. 
It was held that he was not occupying the house “ as tenant ” 
within s. 8 of the Representation of the People Act, 1867 (a), and 

d Soe -Adam, v. Ford (1885), 10 Q. B. D. 239; SiriUing v. Raise (1885), 
1G Q. B. D. 246. Some doubt has been thrown upon the latter ease \n Barnett v. 
HickmotL [1895] 1 Q- B. 691, and in Clutter buck v. Taylor, [1896] 1Q. B. 395; but 
see also Wallace v. Borne, W* N. (1898) 118; and Laskey v, Miehelwore (1907), 
24 T. L. R. 61. 

(£) Heath v. Baynes (1857), 27 L. J. C. P. 50. 

(u) (184.8), 13 L. J. C. P. 44. , ,.. - , 

(v) A similar decision, as to agricultural labourers, who were permuted (out 
not required) to live in cottages belonging .to the farmers employing them, will 
be found in Marsh v. JBstcourt (1889), 24 Q. B. D. 147 ; see also Dover v. Brosser, 
[1904] 1 K. B. 84. 

(a?) (1844), 13 L. J. 0. P. 126. The case was decided before the creation of the 
“ service franchise.” 

(y) Of. Brooks v. Baker , [1906] 1 K. B. 11. 

• (*) (1874), L. It. 10 C. P. 285. 

l«) . 
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was not entitled to a vote. Brett, J., stated the effect of the 
cases thus 0) : 

Wbwo * P ersoa is permitted (allowed if so minded) to occupy 
m'ses by way of reward for Ins services, eras part payment, his oec, ‘pat ion 
is that of tenant; but where he is required to occupy them for the better 
performance of his duties, thoug-h his residence there is not necessary for 
that purpose, or if his residence there be necessary for the performance of 
lus duties, though not specifically required, his occupation is not that of 
tenant (m 

iheso decisions were shortly afterwards approved and applied 
to a rating case in Smith v. Seglull (d). There the appellant was 
a collier, residing in a house belonging to his employers, for which 
ho paid no rent; lie was not entitled to any notice to quit, and 
the occupation of the house would cease when his service ceased. 
The employers had several houses, which they filled up with 
workmen in their discretion. If a house was vacant, the owners 
could call upon a workman to go into it. It was not absolutely 
necessary for the workman to live in one of the employers’ 
houses to perform his work. It was held that the appellant was 
an occupier within the meaning of the Poor Bate Assessment 
and Collection Act, 1869 (82 & 88 Viet. c. 41), and was entitled 
to be entered as such in the rate-book ; and this notwithstanding 
the fact that the colliery owners required their married workmen 
to reside in their houses near the works. Mellor, J., said (, ) 

“That does not change the relation between the parties. Unless tlm 
men are required to live in the houses for the better performance of 
then- duties, it does not convert the occupation of a tenant into that of u 
servant (/). The governing principle is that, in order to constitute 
occupation as a servant, it must be an occupation ancillary to the performance 
ot the duties which the occupier has engaged to perform.” 

A married man living with his wife in a house belonging to 
her may be entitled to a vote as tenant of the hou&e, if* he 
pays a rent to his wife under an agreement of tenancy (a) but 
not otherwise (/<&). * 9 

Analogy of decisions as to inhabited house duty.—For some 
purposes (?) the decisions relating to liability to inhabited bouse 

(b) u R. 10 C. P., at p. 295. 

(c) Of. Clarke v. Bury St. Bdmunds (1856). 26 L. J. C. P 12 
(a) (1876), L. R. 10 Q. B. 422. 

(''j n. R. 10 Q. B., at p. 429. 

if) Bee also Dover v. Prosser, [1001 j 1 K. B. 84. 

(</) Pearce v. Merriman , [1904j 1 K. B. 80. 

W Halt Michelmore (1902), 18 T. L. It. 33 . 

tn 1 ^^v* Upon *Ji? < l uest _ iori whether the sewa! floors of a building let 
to different person^ are to bo taxed as one or more hereditaments. Cf. H v St 
George $ Union (1871), L. R. 7 Q. B. 90, infra, p. 42, with Att.-ben/v Mutual 
lontme Westminster Chambers Association (1876): I Ex. D. 469. In the former 
ca3 ®> oaoh of a uumner of flats in a block was held rateable to the poor rate ns a 
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duty seem not to he in point; but on the question whether the 
person in possession of an undivided dwelling-house is to be 
regarded as the “occupier,” or as a servant acting on behalf of 
the “occupier,” the cases seem to depend on the same con¬ 
siderations as the decisions relating to the poor rate (k). 

In Bent. v. Robertst (/), the appellant was a superintendent of 
county police who lived in a house adjoining, and within the 
boundary of, a police station, but having a front door opening 
into the public street. It was necessary that he should reside in 
the house for the performance of his duties; the house was liable 
to he used for such purposes connected with the police as the 
chief constable of the county might direct; and the appellant 
was liable to he removed from station to station at any time. It 
was held that the appellant was not liable as occupier to in¬ 
habited house duty or income tax ( m), because lie was merely 
a servant of the constabulary put into the house for their 
purposes (n). 

In Clifton College v. Tompson (o), the headmaster of Clifton 
College resided in and received hoys as hoarders in a house 
belonging to the college, and held by the headmaster under a 
lease which would determine if he ceased to hold the office of 
headmaster, though he was not bound to reside in the house. It 
was held that the headmaster, and not the college, was chargeable 
as the occupier of the house. 

This decision was followed in Charterhouse School v. Gayler (p), 
in which the headmaster paid no rent for his dwelling-house, 
but was bound by the terms of his appointment to reside there, 
and took in hoarders. It was held (though not without doubt) 
that the headmaster was liable to inhabited house duty as the 
occupier of the house, and that the Crown was wrong in assessing 
the governing body of the school. Wright, J., said (q) : 

ct It is true the headmaster has to reside there, tmcl that is a very strong 1 
fact in favour of the Crown. Ho pays no rent,—that is not material, except 
as evidence; lie does not do the repairs, that is not material, except as 
evidence; the governors have a right to come in and do the repairs, and that 

separate rateable hereditament, while in the latter, the same block as a whole 
was held liable to be assessed to inhabited house duty m one dwelling-house, 

(k) Under 48 Geo. 3, c. 55, Sched. B„ r, 1 , the duty is charged on the 
u occupier.” 

(/) (1877), 3 Ex. D. 66. 

(/n) The effect of holding the superintendent, as an individual, not to be the 
occupier, would be to make th© premises exempt as being occupied for police 
purposes, that is, for the purposes of the Grown, and this exemption would apply 
both to local rates and to taxes; see Coomber v, Berks JJ . (1888), 9 App. Car. 01, 
infra , p. 182. 

(n) This seems to agree with the rule suggested at p. 32, supra. 

(o) [1890] 1 ^ B, 432. 

(/>) [1896] 1 Q. B. 437. 

to) [1396] 1 Q. B. 444. 
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again is consistent with his being tho occupier (r) , but ho lives there as any 
other person lives there ; and what to us, for the purpose of to-day, seems 
to be the turning point, is that he occupies tho building for tho purposes of 
keeping* boarders there for liis$ own profit. 1 ' 

r ]]ut in a somewhat similar case, Bradford Grammar School v. 
JSorthwood ($), where the headmaster of a school had not merely 
the privilege of residing in the dwelling-house provided for him, 
hut was required by the governors to reside there, and was not 
allowed to make the house a source of profit by taking in boarders, 
it was held that the governors, and not the headmaster, were the 
occupiers. 

In Cooper v. Bose ( t) the owner and occupier of a stud-farm 
employed a stud groom at weekly wages, and allowed him to 
reside rent free in, a house on the farm. Subsequently he 
increased the groom’s wages, and let the house to him under a 
written agreement, on a quarterly tenancy, with the usual cove¬ 
nants. It was held that (assuming the agreement not to be a 
sham), the stud groom was the occupier of the house, although 
he was employed by the owner of it as before, and that the 
owner was not liable to pay inhabited house duty as the occupier. 

It is submitted that the cases above cited, had they dealt with 
the question of liability to poor rate instead of inhabited house 
duty, would have been decided the same way, and may be 
usefully referred to for the purposes of this volume. 

Occupation distinguished from the tenancy of a lodger.—An 

examination of the cases will 3howthat a mere “lodger” (using 
that word in its popular sense) is not rateable, while the tenant 
of a flat (speaking generally) is rateable (u). The reason is 
that, although a “ lodger * may bo said in common language to 
occupy a room, the tenancy of a “lodger” generally does 
not-- while the tenancy of a “ flat” generally does— amount to 
what the law regards as “ occupation,” in the sense in which 
that word is used in connection with rating. A lodger's rooms, 
like a tiat, constitute part of a larger building; but the 
tenant of lodgings (in most cases) holds subject to the general 
control of the landlord over tlie whole building, including the 
rooms let to the lodger, while the tenant of a flat is (in most 
cases) free from that control. It will be found that the dis¬ 
tinction between a lodger, who is not rateable, and an indepen¬ 
dent tenant, who is rateable, is based on a principle which 

6 25 a jfp TU*’ V ' 316 ’ 011 LeCdS) Bn fV ord and Hali f ax Eail ' Co ' v ' 

(s) (1905), 5 Tax Cases. 124 /a /in/Y7\ ci t n 

George's 
[1900] 




applies to many classes of hereditaments very different from 
dwelling-houses* The general principle appears to bo that 
where the occupier of a hereditament lets part of that heredita¬ 
ment to a tenant, the occupier remains rateable lor the whole, 
if he retains a general control over the part so let, by retaining 
the control over the access thereto or otherwise; but it he parts 
with that control, then the part which is let becomes a separate 
rateable hereditament for which the tenant is rateable as the 
occupier (a;)* And by “ control” is here meant a control which 
is exercised during the continuance of the tenancy, and not 
merely a right to terminate the tenancy, and to call upon the 
tenant to remove on short notice or without notice at all. A 
tenant in full occupation is rateable, even though he be a tenant 
at will (y). The right to say how a tenant shall use the land¬ 
lord's property'is clearly distinguishable from the right to say 
how long he shall use it. The latter right does not alter the 
nature of the user as long as it lasts ( 2 ). 

The distinction between a “ lodger ” and an independent 
occupier has been the subject of many cases decided with 
reference to the parliamentary franchise, and the distinction 
made in those cases seems to be precisely the same as that 
made for the purposes of rating (a). 

The leading case on the distinction between a lodger and an 
occupier is Bradley v. Bqyli* (?>), decided with reference to the 
Parliamentary and Municipal Registration Act, 1878 (c), in 
which Jessel, SOI, thus illustrated the distinction between a 
lodger and an occupying tenant (d ): 

e< Whore the owner of a house does not let the wliole of it, but retains a 
part for his own residence, and resides there, and where he does not let oat 
the passages, staircase, and outer door, but gives to th e ‘ inmates (X 1180 that 
term for my present purpose) merely a right of ingress and egress, and 
retains to himself the general control, with the right oi interfering I do 
not mean actual interference but a right to interfere a right to turn out 
trespassers, and so on ; there I consider that such owner is the occupying 
tenant of the house, and the inmate, whether he has or has not the exclusive 
use of the room, is a lodger. That is one extreme case. 

Now I take another case, where the landlord lets out the whole of the 
house into separate apartments, and lets out each door separately, so as to 
demise the passages, reserving simply to each inmate of the upper floors 

(x) See Rochdale Canal Co, v. Brewster , [1894] 2 Q. B. 852; and the other cases 
collected, infra , pp. 45—53. 

(y) Vide supra, p. 29 

(s) Cf. Cory v. Bristowe (1877), 2 App. Cas. 202, at pp, 2<b, 277 , supra, p. 30. 

(a) Cases docided with reference to the " service franchise” must be 

distinguished, vide siqrra, pp. 33—34. . ,, 

(b) (1881), 8 Q. B. D. 195. The case is founded on the same principle as the 
Westminster Chambers Case, B. v. St. George's Union (1871), L. K, 7 Q* B. 90, 
infra , p. 42, where the tenant of a flat was held to bo rateable. 

.“(c) 41 & 42 Viet. c. 26, s. 5. (d) See 8 Q. B. D., at pp. 219, 220. 
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the right of ingress and egress over the lower passages, hut parts entirely 
with the whole legal ownership, for the term demised, and retains no 
control over the house: there, in my opinion, the inmates are occupying 
tenants and are capable of being rated as such. That is an extreme ease on 
the other side/.. 

“There will bo an immense number of intermediate cases, which can 
only be dealt with as they arise. Take such a case as tlio fit of those 
before us. Does it make any difference that the inmates have latch-keys 
to the outer door and also keys to the inner door? I think not. I think 
they are still lodgers notwithstanding. Boos it make any difference that 
the landlord does not reside there personally, but has resident servants 
who occupy on his behalf part of the house? I think not (e). I think that 
the inmates are still lodgers. Does if make' any difference' that the landlord 
does or does lot repair ? (/). I think not ; they are still lodgers. 

“On the other hand, suppose a landlord does not demise the whole of 
the house, but everything in it that can be demised except the staircases 
and passages, etc., as to which he gives the inmates the right of ingress 
and egress, but exercises no control over, and does not reside in, the house, 
I think the inmates are occupying tenants. Here, again, does the fact of 
the landlord repairing;or paying rates and taxes make any difference? I 
think not. Of course he has a right to enter to' make such repairs, but 
still, in my opinion, that does not prevent the, occupier being in rateable 
occupation/’ 

Where a landlord lets out the whole of a house to different 
tenants, reserving no actual control over it, if one tenant leaves, 
and the landlord is thereby made to resume control over the unlet 
part, the other tenants do not, in consequence, become lodgers, 
unless the owner resumes full control over the parts which remain 
let, as if he comes to reside in the vacated rooms (r/). 

The cases above referred to have been reconsidered in Kent v. 
Fittall (/i), and the group of cases which followed that decision (i). 
In Kent v. Fittall the landlord of a house resided in part of it, 
but let out other parts to several tenants, each of whom had 
the separate use of the part let to him, and the use (in common 
with the other tenants and the landlord) of other parts of the 
premises. The landlord did not exercise any control over the 
parts separately let, or the joint user of the parts used in common. 
It was held (affirming the decision of the revising barrister) that 
each of the tenants was entitled to the franchise as an “ inhabitant 
occupier ” of the part let to him, and was not a lodger. Collins, 
M E., said (j) : 

■ (*): Cf. It. v. St. George's Union (1371), L. R. 7 Q. B. 90, infra, V . 42. 

(/) See the romarks, infra, p. 316, on Leeds, Bradford and Halifax Bail. Co. v, 
.Armley (1861), 25 J. P. 711. 

(g) Anchetill v. Baylis (1885), 10 Q. B. D. 577; overruling the dictum of 
Brett, L. J., in Bradley v. Baylis (1831), 8 Q. B. D. 195, at pp. 235, 236. 

(h) [1906] 1 K. B. 60. 

(i) Kent v. Fittall (No. 2), [1908] 2 K. B. 983; Kent v. Fittall (No. 3), [1909] 

I K. B. 215 ; Douglas v. Smith , [1907] 1 K. B. 126; affirmed in C. A., [1907] 2 K. B. 
568; Kent v. Fittall (No. 4), [1911] 2 K. B. 1102 . See also Crow v. ITillcary , 
[1913] 1 K. B. 385. ( j ) [1900] 1 K, B., at pp. 69, 70. 
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“ - Tt cannot h < x affirmed as a matter of law that the co-existence of the land- 
lord as an occupier of another and a, distant subject-matter is a bar to the 
claim of the tenant to a separate tenancy, any more than if the landlord lived 
next door, or in the next street. . . . The Ration treated as vital by 

all the judges [in Bradley v, Baylis, mjrrn] is that of control. It is not 
disputed (Jc) that in dealing- with the occupation of part of a dwelling-house, 
it the landlord is living in the house, that fact creates a presumption that, 
the occupation of the other part is that of a lodger rather than that of an 
inhabitant occupier. But while that is the inference that may be drawn, it 
18 not a necessary inference of law; and there is no authority that it is to be 
treated as conclusive,’ 1 

Tills decision was approved in Boughs v. Smith ( l ), although 
in-that ease the decision of the revising barrister (which was 
affirmed by the Court of Appeal) was the other way. The person 
whose right to a vote was objected to, was tenant of part of an 
ordinary dwelling-house, and his immediate landlordresided in the 
liouse and was rated for the entire house as one tenement. It was 
held that the barrister was justified in treating these facts as prima 
facie proof within the Parliamentary and Municipal Registration 
Act, 1878 (41 & 42 Viet. c. 26), s. 28 (10), that the person objected 
to was not an “ inhabitant occupier ” of the part let to him. And 
iu Kent v. I it,tall (No. 4) (w), where the tenant had taken un¬ 
tarnished rooms in an ordinary house, in part of which his land¬ 
lord continued to reside, but had not exercised any right of control 
over the rooms let, it was held by the King’s .Bench Division that 
the residence of the landlord in the house was prima facie evidence 
that lie retained control over the rooms let, and that the tenant 
was, therefore, merely a lodger, and that this prima facie evidence 
was not rebutted by proof that be had in fact exercised no control, 
the agreement of letting not having contained any terms as to the 
retention or non-retention of control. 

The decision in Bradley v. Baylis(n) agrees with Stamper v. 

* h ■■rseers of Sunderland (o), in which the owner of a house let out 
all the rooms in it to different tenants, and did not himself occupy 
any part of the house, or retain any control over it. It was held 
that, under the statute, 43 Eliz. c. 2, each tenant was rateable as 
the occupier of the room let to liitn, whatever might be the effect 
of s. 7 of the Representation of the People Act, 1867, which will 
be considered in Chapter III. (p). 
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The distinction between a lodger and an occupier was thus 
stated by Blackburn, L, in Allan v, Liverpool (q): 

« The poor rate is a rate imposed by the statute on the occupier, and that 
occupier must be the exclusive occupier, a person who, if there was a 
trespass committed on the premises, would be the person to bring 1 an action 
of trespass for it. A lodger in a house, although he has the exclusive use 
of rooms in the house, in the sense that nobody else is to be there, and 
though bis goods are stowed there, yet he is not in exclusive occupation m 
that sense, because the landlord is there for the purpose of being able, as 
landlords commonly do in the case of lodgings, to have his own Servants 
to look after the house and the furniture, and has retained to himself the 
occupation, though ho has agreed to give the exclusive enjoyment of the 
occupation to the lodger (r). Such a lodger could not bring ejectment or 
trespass quara dauxum frcxjU , the maintenance of the action depending on th*. 
possession; and he is not rateable.” 

Part ole a house underlet for offices. — In 11 * v. Smith (#)> 

tho tenant of a house sublet five rooms therein to the Board of 
Inland Revenue, under an agreement whereby the rent was to 
include rates, taxes, gas, wood, coals, and the provision of a 
person “ to reside on tho premises, to keep clean, light fires, and 
attend to the same.” The agreement used bho terms “ rent ” 
and (c possession to be given.’* It was hold that tho tenant of 
tho whole house was rightly rated as the occupier of tho whole; 
Hill, J., said (£).: 

“ There is no doubt that exclusive possession of a part only of a house 
may be given, so as, in effect, to make the two parts of the house separate 
tenements : the cjuestion in the present case was wliother such possession 
had been given ; and we are of opinion it had not. . . - We think that 

wo must look not so much to the. words, as the substance of the agree¬ 
ment (u ); and taking the whole together, we think it must be construed, 
not as a demise of the five rooms, but as an agreement, by which the 
appellant, retaining possession of these rooms and keeping his servant there, 
bound himself to supply the other party there with fire and gas, and attend* 
ance. It is true that the exclusive enjoyment (.r) of the rooms is to be 
given; but that is the case where a guest in an inn, or a lodger in a house, 
has a separate apartment, or where a passenger in a ship has a separate 
cabin; in which case, it is clear that the possession remains in the innkeeper, 
lodging-house keeper, or shipowner. 5 ’ 


(q) (1874), L. It. D Q. B. 180, at pp. 191, 192. # „ . 

(r) Compare tho distinction drawn between “ exclusive occupation and 
f exclusive enjoyment *’ in Smith v. IjdmbetK (1882), 10 Q. B, D. 827, at p. 8.30, 

30 L. 7. M. C. 74; S. C^sub.noin. Smith v. St MicJmeVs, Cambridge, 
3 E. Sc E. 383. 

(/) 30 L. J. M. C., at p. 70. ^ , 

hi) Compare Rochdale, Canal Co v. Brewster, [1894] 2 C, . B. 85*, at p. 8o8, 
infra , p. 47 ; and R. v, St. George's Union, L. R. 7 Q. B,, at- p. 101, infra, p, 43, 
note (b). 

(x) See note (r), supra. 
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The tenant of a flat distinguished from a lodger.—The 

leading case with, reference to the rateability of the tenant (y) of 
a “ flat,” is the Westminster Chambers Case (z), the facts of which 
would be very similar to those Wfecting most flats ; but as each 
case must depend upon its own circumstances, it may be as well 
to state the facts. 

The Westminster Chambers consisted of seven blocks of build¬ 
ings, having seven principal entrances and seven separate stair¬ 
cases. The blocks were structurally divided into 117 different 
sets of rooms, each having an outer door opening on to one of the 
staircases, and an inner hall or passage. The street door was 
kept locked at night, and a porter, who was hired by the lessors, 
resided in a distinct set of rooms in the basement of each block, 
and had a key of and access to the sets of rooms in such block 
“ for the purpose of a general superintendence, and as the servant 
of the occupiers respectively, by whom ho was in some cases 
employed and paid for looking after the rooms/* The lessors 
provided gas for the staircases, water for the entire building, and 
-paid, all rates and taxes. Each set of rooms was “let” for a 
certain time, at a fixed rent, under an agreement containing a 
covenant by the “ lessors ” to pay the rates, and a covenant by the 
“ lessees ” to repair internally, with a power to the lessors to enter 
to paint externally, and to inspect the condition and use made of 
the premises, and a proviso for re-entry on non-payment of rent or 
breach of covenant. The premises were let subject to regulations, 
providing (inter alia) that each entrance, and the rooms connected 
therewith, should be in the charge of a porter, appointed and 
removable by the lessors; that one of the duplicate keys of oaela 
set should always be in the hands of the porter ; that the tenants 
should have the right, free of charge, to the general services of the 
porter, whose duty it was to be in constant attendance, to clean 
the staircases, to light the gas, to receive and deliver letters and 
parcels to the tenants, to attend to the supply of coal It was 
held on these facts, that the tenant of each set was separately 
rateable. Cockbukn, C.J., said (a) : 

“The question in these cases always is whether there, is an occupation of 
a distinct and separate tenement by a person who inhabits a portion of a 
3 iouse or building, or whether he is merely an inmate under the landlord. 

“ It is necessary to establish some criterion, end it is not always, perhaps, 
very easy to find one; but the one which has boon adopted in such cases, 
and which is, perhaps, the most convenient and the only one, is, whether 
the landlord retains the control of the outer door, and has shown by his 

[y) A contract between the landlord and the tenant, whereby the former under¬ 
takes to pay rates, does not affect the tenant’s liability,. as between him and the 
rating authority. 

(s) R. v. m. George's Union (1871), L It. 7 Q. B. 90. 

(a) Ij. It. 7 Q. B., at p. 97. 
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retaining the control of the outer door that lie/ has the control of the whole 
of the promises ; so that, although ho may he liable to an action upon tho 
breach of his contract to allow the tenant to occupy a portion of the promises 
so lot to the tenant, vet fixe tenant could not maintain trespass against the 
landlord, because the landlord lias retained in himself the dominion and 
control over the whole of the house. I think the possession of the street 
door may be taken as a criterion, because it is only by the land lord opening 
and shutting tho street door, or allowing it to ho opened and shut for the 
ingress and ogress of the tenant, that the tenant can have the enjoyment of 
tho promises. If in tho present case I could see that the landlords had 
retained tho exclusive control of the outer door, so that the tenants could 
only come in and go out with, their assent and permission, then it might be 
said that these persons were mere inmates or lodgers, and not the lessees of 
the respective tenements. In order to determine that (piestion it is neces¬ 
sary to look at the agreement. I look to that and nothing else ( b ), and I 
soe that all the characteristics of a lease and a tenancy under a lease are, as 
my brother Blackhukn pointed out in the course of the argument, con¬ 
tained in this agreement. The landlords have not reserved to themselves 
directly or indirectly, expressly or by implication, any right to go into the 
apartments of any of those people. It is true that, for the common protec¬ 
tion and common convenience of all, there is to be a porter, and the porter 
is to have a key of every one of these sets of apartments, in order that if 
the necessity should arise he may be able to get access to them. But the 
porter is there only for the convenience and benefit of the tenants, the 
occupiers of these separate and distinct sets of apartments, and he is not 
there for the purpose of securing to the landlords the entire control over the 
whole of these premises so as to give the landlords the right at any time to 
go upon the premises without being subject to an action of trespass.” 

With this case may he compared the decision of the London 
Quarter Sessions in Whitehead v. Westminster Assessments Com¬ 
mittee (e), in which parts of a house were let out separately to 
several tenants as offices, and it was held (apparently on the 
ground that the porter was the servant of tho tenants) that the 
tenants were rateable as occupiers, although they were excluded 
from the premises at night, and on Sundays. It must be noticed 
that -while tho. tenant himself was thus excluded, his chattels 
remained in the offices let to him; the effect of excluding the 
tenant was that of a restrictive covenant which altered the 
nature of the user, but did not substitute another person as 
occupier. 

Structural severance not essential to separate occupation. 

The history of the law of rating was at one time to some extent 

(b) But in the same case, Blackb ubk, J. (L. R. 7 Q. B., at p. 101), stated tho 
true tost to be, upon tho construction of tho document, to look “ not so much to 
tho words as to the substance.” And in IloclulaU Caned Co. v. Brewster, [1894] 

2 Q. B. 852, at p. 858, infra, p. 48, Lopes, L.J., said : “ It is not tho words only 
that are to be regarded. The whole of the circumstances must be taken into 
consideration.” Seo also R. v. Smith: (i860), 30 L. J. M. 0. 74, at p. 77, supra, 
p. 41. 

(c) (1908), 1 Konstam, 77. 
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involved with the history of the parliamentary franchise (d ). 
For the purpose of this hook it may be sufficient to refer to the 
cases and statutes cited in the note (e). Under the Kepresenta- 
tion of the People Act, 1918, the payment of rates is no longer 
made part of the necessary qualification for the franchise, so 
that in future the two branches of the law will be distinct from 
one another. 

The history of the law was thus summed up by Lord Eshbb, 
M.R, in Jllchurch v. Hendon Union (/) : 

“ The phrase structural severance * is not a phrase which has anything 
to do with occupation at all. It was a phrase invented try the judges at a 
time when in the statute of Elizabeth and in the Franchise Acts they were 
labouring to determine what was to be an occupation which in one case 
would give a liability to he rated, and in the other the right to the franchise. 
It was in use for a long time, and it had so far got into use that the legisla¬ 
ture was obliged to deal with it, and the legislature has dealt with it, and 
has, in fact, done away with it, and has determined that when dealing with 
occupation as the foundation either for a right or for a liability, you must 
look to the occupation and see what it is that is occupied. ... I say, 
distinctly this whole matter of structural separation is an exploded phrase, 
and an exploded doctrine for all purposes whatever.” 

In AUchurch v. Hendon, Union , a house contained nine rooms, 
four on the ground floor and five on the first floor. Each floor 
was separately let to a tenant, who had the exclusive use of the 
rooms on his floor and a joint use of the back yard and closet. 
There was an internal staircase from the first floor to the passage, 
into which the front door opened, and an outside staircase from 
the first floor to the backyard, which communicated directly with 
the street. One cistern supplied water to the two kitchens on the 
ground floor and first floor. The landlord neither resided in nor 
retained any control over the house, nor rendered any services to 
the tenants. The ground floor tenant had the only key to the 
front door, and the first floor tenant had the only key of the door 
leading to the separate staircase. The first floor tenant usually 
used the back entrance by the separate staircase. It was held, 
that though the house was not structurally severed, each tenant 
had a separate occupation and was separately rateable (V/). 

Joint occupiers distinguished from separate tenants.—It is 
important to distinguish the case of a building in the hands of 

(d) See Maokenzio and Lushington’s Registration Manual (revised ed.), p. 153. 
(<?) Thompson v. Ward (1871), L. R. 6 C. P. 327 ; Boon v. Howard (1874), L. R. 

9 0. P. 277. See also the Representation of the People Act, 1867, b. 7 (2), and 
s. 61; and the Parliamentary and Municipal Registration Act, 1878, s. 5. 

(/) [1801] 2 Q. B. 436, at pp, 441, 442. 

(p) A decision in the London Quarter Sessions, on facts very similar, will be 
found in Saunders v. v «$6 A/Vrn/, Lambeth, Ryde’s Rat. App. (1891 1893), 1, 
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joint occupiers from that of a building of which the parts are let 
separately to several persons, each of whom is the occupier of the 
part let to him, and of that part only* In the ordinary case of a 
firm occupying the whole of a building, the partners are joint 
occupiers of the whole and of every part of it, and each partner is 
liable for the rates on the whole (A). But in such a case as 
Allchurch v. Hendon Union(i), where the different parts of a 
building are let to different tenants, each tenant (if an occupier at 
all) is an occupier of his own part only, and is liable for the rates 
on that part only. If the whole building is rated, under one entry 
in the valuation list, and in the rate, as one indivisible rateable 
hereditament, no one tenant is liable for the rate on the whole, 
because he is not the occupier of the whole (/c), nor can he be 
compelled to pay the rate on the part which he occupies, because 
there is nothing in the rate, or in the valuation list on which it is 
based, to show what is the value of that part. 

Appropriation of part of a larger hereditament,—We have 
seen(l) that where parts of a dwelling-house are (to use an 
ambiguous term) underlet, the control of the outer door is 
generally made the criterion which determines whether the under 
tenants are to be regarded as rateable occupiers or as mere 
lodgers; in other words, whether the tenants are respectively 
rateable for the separate parts, or the landlord is rateable for the 
house as a whole (in)* A similar or analogous criterion has been 
adopted where the owner of a large hereditament has appropriated 
parts of it to the use of a person who occupies a position analogous 
to that of an under-tenant or a lodger. The cases cited below 
relate to such an appropriation of sheds, berths, and quay space 
within a system of docks (») ; to a permission to use stables within 
the gates of a railway station (o) ; to a cemetery where exclusive 
rights of burial (p) or plots of land for graves (q) have been sold ; 
to Messrs. W. II. Smith and Son’s bookstall in Waterloo Station (r); 
to refreshment rooms in the Exhibition of 1862 (ft) ; to boxes and 

(h) R. v. Payntcr (1841), 7 Q. B. 255. 

( i) [1891] 2 Q. B. 436, supra,.}). 44 . 

(k) R. v. London JJ., [1899] 1 Q. B. 532, at p. 539. 

(/) Vide supra, pp. 37, 42, 43. 

\m) But see Lord v. Great Eastern Rail. Co., [1908] 2 K. B. 54, cited in note (q), 
p. 49, infra. 

(n) Allan v. Liverpool , Inman v. Kirkdale (1874), L. R. 9 Q. B. 180, infra, 
p. 46; Rockdale Canal Co. v. Brewster , [189 i] 2 Q. B. 852; infra , p. 47. 

(o) London and North Western Rail. Co. v. JBuckmastcr (1875), L. It. 10 Q.B, 
70, 444, infra, p. 49 ; London and Blackball Rail. Co. \.All Saints, Poplar (1867), 
31 J. P. 102. 

(/>) Ji. v. SL Mary Abbot's (1840), 12 A. & E. 824, infra , Chapter XXI. 

(</) ii v. Abney Park Cemetery Co. (1873), L. K. 8 Q. B. 515, infra, Chapter XXI. 

(r) Smith v. Lambeth (1682), 10 Q. B. D. 327, infra, p. 51. 

(sj Ph y. Monish (1863), 82 L. J. M, C. 245, infra, p. 52, 



refreshment rooms in a theatre (t). In the different agreements 


different words will be found; but in considering whether the 
agreements create a separate occupation, it is the substance 
rather than the form that has been regarded (a), and the use of 
words which imply a separate occupation has in several cases 
been held not conclusive. Thus it has been held that no separate 
occupation was created by written agreements which used the 
words “occupation,” “rent,” and “tenancy”(;r), or the words 
“ occupy and use,” “ rent,” and “ possession ” ( y ). On the other 
hand, it seems clear that a separate occupation may be created 
by a written agreement which not only contains no words appro¬ 
priate to a demise, but even contains a proviso that it shall not 
operate as a lease (z). An express covenant by the tenant 
(or licensee) to pay all rates and taxes does not necessarily make 
him liable to be ratod as occupier (a), though no doubt it. is 
one of the things which have to be taken into account. Nor 
apparently is a covenant by the landlord (or licensor) to pay 
rates conclusive evidence that he is the occupier 

Appropriation of berths, quays, and sheds in docks. -In Allan 
v. l.hurrpool and Inman v. Kir Male (c), which were heard together, 
the Mersey Dock Board had “appropriated to the use” of the 
appellants (who were shipowners) certain berths for ships, with 
quay space and sheds attached (all of which formed part of 
the system of docks belonging to the Board), on payment of a 
fixed charge by the appellants, “ to commence from the date of 
their occupation,” and the arrangement was to last during the 
pleasure of the Dock Board. Parts of the sheds were open, 
parts had doors, each with two locks, and when goods subject 
to duty were in the sheds the doors were locked at night, the 


(0 R. v. St. Martin's in the Fields (1842), 3 Q. B, 204; Curzrm v. Westminster 
Corporation , [1910] 80 J. I 3 . 468; infra, p. 53. 

(tt) Iiochdale Canal Co. v. Brewster, [1894] 2 Q. B. 852,, at p. 858, infra , p. 47 ; 
Allan v. Liverpool (1874), L. R. 9 Q. B. 180, at p. 193. See also R. v. St, George's 
Union (1871), L. B. 7 Q. B. 90, at p. 101, referring tc R. v. Smith (1800), 30 
Li. J . M. C. 74, supra , p. 41. See also Percy y. Hall (1908) Ityde and Ivons tarn’s 
Rat. App. (1894—-1904), 819, infra, p. 68. 

(a*) Allan v. Liverpool, Inman v. Kirkdale. supra. The words “ occupy ” and 
‘'rent” wore used in the agreement in Rochdale Canal Co. v. Brevtmr . infra , 
p. 47. J 

(y) London and North Western Rail Co. v. Buckmaster , infra, p. 49. 
i 8 ) Seo R. v. Stevens (1865), 12 L. T. 491, infra, p.355; Kit-tow v. Liskcard 
(1874), Ij. R, 10Q.B, 7, infra, p. 57. The former case related to the occupation of 
the whole, not a part, of a complete hereditament, but it seems to bo in point on 
the present question. See also May or, etc. of SouthentRon-Sea v. White (1900), 
17 T. L. R. 6; Percy v. Hall (1903), Rydo and Konstam's Rat. App. (1894-1904). 
319, infra, p. 6a V 

(а) Rochdale Canal Co. v. Brewster , [1894] 2 Q. B. 852, infra, p. 47. 

(б) See JR. v. Smith (I860), 30 L. J. M. G. 74, Sfipra, p. 41. In that case, if the 
covenant had been conclusive, there would have boc^i a abort answer to the 
appeal. 

(c) (1874), h. R, 9 Q. B. 180. 
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key of one lock being kept by the appellants, the key of the 
other at the custom house. Occasionally, when an appropriated 
berth was not occupied by the appellants’ steamers, it was used 
under the direction of the dock master by other vessels, which 
then also used the quay space and sheds attached to the berth 
without payment to the appellants and without their consent. 
The Dock Board also exercised the right (under tbeir special 
Acts) of charging a penal quay rent on goods (not belonging 
to the appellants) allowed to lie too long on the quay space 
appropriated to the appellants, and this rent was retained by 
the Dock Board. The Board also appropriated to the appellants 
space to bo used as a coal depot, “ upon sufferance only,” under 
an agreement which used the words “rent,” and “tenancy,” 
and the depot continued to be used by the appellants for eighteen 
years. Under the special Acts (d) the Dock Board were authorised 
“ to set apart and appropriate any particular portion of any 
dock, wharf, quay, warehouses, sheds, or other works, with the 
appendages thereto, for the exclusive accommodation and use 
of any company or firm,” subject to the proviso that every 
company or firm to whom such exclusive accommodation should 
he afforded, and their vessels, servants, etc., should be subject 
to the general rules and regulations of the Board applicable to 
their docks. It was held that the Board had not parted with 
the occupation, and therefore that they, and not. the appellants, 
were rateable. The decision was grounded on the fact that the 
use made by the appellants of the parts appropriated to them 
was subject to the general control exercised by the Dock Board 
over the docks as a whole; and the appellants were therefore 
held to be in a position analogous to that of a lodger (e). 

The decision was followed, on very similar facts, in Rockdale 
Canal Co. v. Brewster (f). In that case, the Mersey Dock Board, 
under the special Acts above referred to, agreed “ to set apart 
and appropriate to the use of” a canal company a berth with the 
quay space opposite thereto; the company agreed to pay a 
“ rent,” and all rates and taxes, to keep the premises in repair 
“ during the continuance of the appropriation ” (g), to allow the 
servants of the Dock Board to have free access to all parts of 
the premises, and to conform to such byelaws and regulations 
of the Board, as should be applicable to the premises. The 
quay space appropriated to the company lay between the dock 
and the street, and was not fenced in. It was held by the Court 

(d) The question when it is permissible to look at the legal title, in determining 
who is the ocoupior, is considered, infra, pp. 70—73. 

(«) An extract from the judgment of Blackburn, J., is set out, supra, p. 41, 

(/) [1394] 2 Q. B. 852 ; Bydo and Konstam’s Hat. App. (1891—1894), 143. 

(g) The word “ appropriation ’ was used instead of “ tenancy *> throughout the 
agreement. 
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of Appeal that the company were not in occupation, and were, 
therefore, not rateable. Lopes, Ij J., said (h) : 

“ The point in this case is whether such exclusive possession has been 
parted with by the Board, as is necessary to make the respondents [the 
canal company ] liable to pay rates. In determining this question, it is the 
intention of the parties which has to be looked at ; it is not the words only 
that are td be regarded. The whole of the circumstances must be taken 
into consideration. It is the substance of the transaction, rather than the 
form ( i) y that determines the question, whether such an exclusive occupation 
exists as will make the property rateable. In this case, I have come to the 
conclusion that there is such a predominating right of control reserved to 
the Board, as to prevent the occupation being so exclusive as to be rateable. 
In my judgment, what passed to the respondents was the licence to use 
the accommodation of the cranes, quays, land and water berths, subordinated 
to the superintending control of the Board—a mere incorporeal right They 
could not exclude the Board/' 

The cases above cited were reconsidered in Totmg & Co, v. 
TAcerpool Assessment Committee (k), in which the Mersey Dock 
Board had “ demised ” for seven years to a firm of wine and 
spirit merchants, certain warehouses to be use 1 as bonded ware¬ 
houses. The Dock Board reserved to themselves the right to enter 
the demised premises (and in fact did enter the premises daily) for 
the purpose of repairing or inspecting certain hydraulic machinery 
which ran through the premises, and which was admittedly in the 
occupation of the Dock Board. The tenants were by the terms of 
the letting bound to keep an alley-way free of goods for the 
purpose of inspection of the hydraulic mains by the Dock Board. 
The warehouses were entered by a door with two locks, the key of 
one being kept by the tenants, and the key of the other being 
kept by the Commissioners of Customs. The premises were wholly 
within the dock walls, and access to them could only be obtained 
through gates and over land under the exclusive control of the 
Dock Board, but they were separated from, the rest of the dock 
estate by solid brick walls. It was held that the Dock Board had 
power to let, and had in fact let, the demised premises to Messrs. 
Young & Co. on terms which made the tenants occupiers; that 
the limited right of the Dock Board to enter for purposes connected 
with their hydraulic machinery was consistent with such a letting ; 
and that the object for which the demised premises were let (Le., 
for use as a bonded warehouse) was inconsistent with the retention 
of a general control of the demised premises by the Dock Board. 
In dealing with this case the following points must be noticed : 
(1) that two separate rateable hereditaments may exist at the same 

(h) [1894] 2 Q. B., at p. 858. 

(i) Of. It. v. Smith (i860), 80 I.. I. M. C. 74, at p. 70, supra, p. 41; see also 
p. 43, note ( b ). 

(k) [1911] 2 K. B. 195. 


miST/fy. 


49 



! iup. n.] Appropriation of Berths, Eire, in Docks. 


time on one piece of land (I), and that the occupation by the. Dock 
Board of the hydraulic mains running through the bonded ware¬ 
house did not prevent the tenants of the Board from being in 
occupation of the bonded warehouse ; (2) that the right of the 
Dock Board to enter the demised premises for the purpose of then- 
own business in connection with their own hydraulic mains was very 
different from a right to enter for the purpose of controlling or 
interfering with their tenants’ business ; (3) that the tenants’ duty 
to keep open an alley-way in their warehouse was .merely of the 
nature of a restrictive covenant by the tenants, and did not give 
the landlords the general right to use the alley- way as they, 
pleased; and (4) that the control by the Dock Board of the dock 
gates was similar to the control of gates in places like the Inns of 
Court, where the tenants of separate sets of chambers are always 
regarded as occupiers. 

Stables in a railway station : Buckmaster’s Case.— In London 
and North tVesit.rn Mail. Co. v. Buc/emaster(m), three fudges in 
the Queen’s Bench were unanimous in holding that the agree¬ 
ment to which the case related did not create a separate occupation 
of certain stables at Clapliam Junction. In the Exchequer 
Chamber, six judges were equally divided in opinion, and the 
judgment of the court below was therefore affirmed, though it 
can hardly be said to be confirmed. 

The decision was doubted by Brett, L.«T., in Smith v. St. Mary, 
Lambeth («), hut appears to have been approved by the Court of 
Appeal in Bochdale Canal. Co. v. Brewster (o). It may, perhaps, 
be said that the doubts thrown upon the decision of the Queen’s 
Bench, in Buckmaster’s. Case, did not relate so much to the 
principles laid down, as to the application of established principles 
to the particular facts of the case. It is probably true to say that 
Biickmaster’s Case is an extreme instance of the application of 
those general principles. 

In London and North Western Rail. Co. v. Buckm aster (p), the 
railway company were the owners of stables at Clapliam Junction 
station, access to which was obtained by gates between the public 
roads and the company’s approach roads (q}. The Clay Cross 

(l) Vide infra, p. 64; and cf. Lancashire Telephone Co. v. Manchester (1884> 
14 Q. B. X). 267, cited in Chapter XX., infra . 

(m) (1875), L. K. 10 Q. B. 70, 444. 

In) (18821, 10 Q. B D, 327, at pp. 328, 831. 

(o) [1894] 2 Q. B. 852 ; supra , p. 47. 

(p) (1875), L. B. 10 Q. B. 70, 444. With this case cf. London and Blackball 
Raik Co. v. All Saints , Poplar (1867), 31 J. P. 102. 

(q) In Lord v. Great Eastern Rail Co., [1908] 2 K. B. 54, at pp. 61, 74, it was 
held by the majority of the Court of Appeal, that a letting of land within a station 
yard, to a coal merchant, for the purpose of storing coal carried by the railway 
company, amounted to a demise, although aqoess to such land could only be 
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Company (who were coal-owners) used the stables under a written 
agreement, whereby, in consideration of the permission “ to 
occupy and use a stable for the accommodation of four horses 
at or near the Clapham Station ” (r), the coal-owners undertook 
to pay “ the clear monthly rent or sum of £l 5s., without any 
deduction whatsoever,’’ and so long as they should “ occupy 
or use” the said stable, to be bound by the railway company’s 
“ byclaws, rules, and regulations.” and to “ deliver up possession ” 
on receipt of notice in writing. The railway company did not, 
in fact, exercise any control over the stables, and none of the 
company’s byelaws, rules, and regulations were material. It 
Was held by the Queen’s Bench that the railway company 
intended to retain control over, and not part with the possession 
of, the stables, and therefore that they were rateable (*), 
Blackburn, J., said (t) : 

« The occupier of any property is the person who has the sole and exclusive 
possession of it, and is the person who ought to bo rated. Whenever the 
owner of property demises it to another, giving him the exclusive possession 
and occupation, so as to make him tenant of it, it is the tenant who should 
be rated, and not the landlord. In this case, however, I do not think what 
was done did amount to a demise of any portion of this property, hut merely 
to a giving of a licence to have the easement and the use of it, analogous to the 
caso of a lodger . . . If, in the agreement with the Clay Cross Company, 
they [the owners] agree that that company shall enter into and be possessed 
exclusively of this stable, and shall continue possessed until a month’s notice 
shall be given, then the railway company have given them possession of this 
stable, and the Clay Cross Company are the occupiers ; but if the effect of the 
agreement and the intention of the parties is this, ‘ We are the occupiers of the 
station including the stable, and in that stable we do agree with you that we 
will give you the sole light of putting your horses, but ourselves retaining the 
control of our stable as part of our station,’ then the railway company remain 
occupiers.” [Blackburn, J., subsequently based his decision, “that the 
Clay Cross Company were but lodgers in the stable,” on the clause in the 
agreement, whereby they were bound to observe the byelaws, etc.] 

And Quain, J., said (u ): 

“It is clear that before this arrangement these stables were a part of the 
railway station premises at that particular place at Clapham Junction; and 

obtained through the railway company’s gates, which were closed at night; and 
that the coal merchant., and not the railway company, were in possession of the 
coal stored thereon, for the purposes of the Bills of Sale Act, 1878. 

(r) It was not quite clear whether the agreement related to a particular stable, 
or 'whether it would be satisfied by the provision of equal accommodation in any 
of the stables (of which there were several) at the station. Of the three judges 
who decided against the railway company in the Queen’s Bench, one (via. 
Quain, J.), and all the three judges who decided against them in the Exchequer 
Chamber, attached some importance to the fact, that (in their view),, no specific 
stable was demised : see 3 j. B>. 10 Q. B., at pp. 79, 418. 

(s) There was a further question as to some sidings which were “ appropriated ” 
to various coal-owners, but which (if not fully used by the coal-owner to whom 
they were appropriated) were appropriated to other coal owner:, by the railway 
company. As to these sidings, the company admitted (and, as the court held, 
rightly admitted) that they were in occupation, and were rateable. 

, v J- r w . r-n rtrr \ t i A A O . i rr A 


( t ) L. B. JO Q. B., at pp. 76, 77. 


(;.) L, H. 10 .Q. B., at pp. 78, 79. 


Chap, il] 


Stables in a Railway Station. 


51 


these stables lire within the curtilage, which curtilage is undoubtedly, taking 
it as a whole, practically in the possession and occupation of tho railway 
company. These stables can only be approached by the roads over which 
t he railway company undoubtedly have exclusive control, and they are entered 
by gates at the end of these approaches, which I think wo may fairly Infer 
are under the control of the railway company. And therefore the railway 
company seem to bo in possession and occupation of the whole of these 
premises; very much in the way the cemeteries were held (a?) to be under 
the control and in the possession of the cemetery companies,” 

Bookstalls at a railway station.--!# Smith v. Lambeth (?/), it 
was held that Messrs. W. H. Smith and Son were not rateable for 
their bookstall at Waterloo Station (z), because they had not 
exclusive occupation, but merely exclusive enjoyment. The 
railway company, under a written agreement in which Messrs. 
Smith and Son were called “the tenants/ 1 gave to them for theterm 
of seven years the sole and exclusive licence and privilege to sell 
newspapers, books, etc., at all stations then or thereafter existing, 
“ with full liberty for the tenants, subject to the approval of the 
engineer of the company, to erect, on such part of the platforms of 
the said stations as might be approved by the general manager, 
all necessary bookstands, cases, cupboards, etc,, and to remove or 
alter the position from time to time,’’ with full ingress or egress 
at all reasonable times for “ the tenants,” and their servants, to 
and from the stations “ for the purposes of the grant.” Persons 
employed by “ the tenants ” were to bo under the control and to 
obey all reasonable orders of the station-master, and were to be 
liable to removal from the station for misconduct. The 
“tenants” covenanted to pay “rent” monthly, recoverable by 
distress “ as in the case of rent in arrear ” ; not to assign the 
benefit of the “grant, licence, or agreement,*' (without the 
consent of the company; and to obey the regulations made by 
the company concerning the placing of the bookstands, etc., on 
the platforms. The bookstands, etc., were to be constructed 
to the satisfaction of the engineer. Some of the bookstalls were 
fixed to the platforms and walls; some rested merely by their 
own weight. In the course of the argument, Field, J., said to 
counsel for the assessment committee, “ You must show that 
the company have done something more than grant to Smith 
and Son * exclusive enjoyment,’ —that they have granted them 

(a;) See E. v. St. Mary Ahboi't (1840), 12 A. & E. 824; E. v. Abney Parle 
Cemetery Co. (1878), L. B. 8 Q. B. 515 ; vide infra , Chapter XXI. 

(y\ (1882), 10 Q. B. D. 331; affirming 9 Q. B. IX 585. ' 

\z) The question was not whether tho bookstalls wore in their natur ' rateable 
(see 10 Q. B. D. t at p. 329). la rating the railway company for the whole station, 
the payment made to' them in respect of the bookstalls ought in some way or other 
to be taken into account. The question how this should bo done is further con¬ 
sidered in Chapter XIV. 
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(a); and, in giving judgment, he 


exclusive occupation ’ 
said (b): 

« The company have granted something. Was it exclusive occupation or 
exclusive enjoyment ? Have they parted with, the occupation? To deter¬ 
mine this, wo must look at the whole scope of the agreement. • * • I 
come to the conclusion that the parties did not intend the indenture to 
operate as a demise, but only as a licence or privilege. Here there is n, 
general rateability in the company. Is there then a special rateability in 
another ? The Company keep in their own hands the whole control of the 
ingress and egress. . . . The bookstands are closed at .night and locked, 
and the keys are kept by the servants of. the appellants j Smith, and Son ]. 
The contents consisting for the most part of small articles, this was a 
necessary precaution for the security of the appellants’ property, and is con - 
sistent with an exclusive enjoyment apart from exclusive occupation. A 
lodger has exclusive enjoyment of the apartment let to him, but if the land¬ 
lord retains the control and dominion of the whole structure, the tenant has 
not that exclusive occupation which is required, to make him rateable.” 

This judgment was affirmed (c) by the Court of Appeal. Brett, 
LX, said (<i): 

“ Parts of the indenture look like a demise, others are wholly inconsistent 
with an intention to create an interest of that kind. In order to ascertain 
the true meaning, the whole instrument must be looked at; parts of it must 
not be taken separately, the question arises upon the whole. The grantees 
are called the * tenants ’; but they can go into the station only at reasonable, 
tha t is, particular, times, and for limited purposes; the rent is to be paid for 
the whole of the licence or privilege granted ; the bookstalls and cupboards 
have been erected with the approval of the company’s engineer, and are 
movable at pleasure, for it is for the company to direct where they are to 
be placed. It is clear upon these facts that there has been no* demise, the 
indenture creates only a licence or privilege with certain auxiliary rights. 
Tu this view Smith and.Son have no rateable occupation ; the only manner 
in which the bookstalls can be rated is that the railway company must be 
assessed at an enhanced value.” 

Refreshment rooms in an exhibition.—In /?. v. Morrish (e), 
the commissioners for the Exhibition of 1862 gave to refreshment 
contractors the right to sell refreshments on a space appropriated 
to them within the exhibition. The contractors were to fit up the 
space allotted with counters and fittings, to provide cellars, to lay 
on gas and water. The contractors and their servants were to be 
subject to the byelaws and regulations of the commissioners, who 

could require the contractors to discharge immediately a servant 

(a) Cf . Mm V. Liverpool (1874), L. II. 0 Q. B. ISO, at p. 192, supra, f. 4.1 ; 
B, v. Smith (I860), 30 L. J. U. C. 74, at p. 76, supra, p. 41. 

(b) 9 Q. B. t>., at, p. 594. 

(c) 10 Q. B. D. 327. 

(d) 10 Q. B. D., at p. 330. (e) (1363), 32 L. J. M. C. 245. 
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guilty of mlscondact; provisions were to be brought in within 
specified hours ; the contractors were to keep the appropriated 
space clean, and to remove all rubbish. The fittings and counters 
were to become the property of the commissioners when erected. 
1 he keys of the doors between the refreshment department and 
the rest of the exhibition buildings were kept by the commissioners ; 
and the contractors and their servants were locked out every 
night, and re-admitted every morning. It was held that tbe 
contractors were not rateable, because it was not intended that 
they should have the exclusive occupation of the appropriated 
space; and Wightman, J., said(/): “ To make the occupier 
[i.c., the person alleged to be occupier] liable, the occupation 
ought to be exclusive in its nature (g). Here the appellants could 
hardly have power to turn off the commissioners and their 
friends if they had chosen to walk through the space appro¬ 
priated to them with the exclusive privilege of selling 
refreshments.” 

Lease of a box in a theatre.—In JR. v. St Martin sdn~the 
f ields (h), a box in Drury Lane Theatre was let for eighty-two 
years, under a lease which gave the free and exclusive use and 
enjoyment of the box every evening and night upon which any 
public entertainment should be exhibited in the theatre. It was 
held that the box was a “tenement,” and that it was “held and 
occupied^ by the lessee, within the local Act, under which the rate 
in the paiisli was made. Whether the case w*as rightly decided or 
not with reference to the local Act, it is submitted that it is 
impossible to regard the decision as a correct statement of the law 
under the statute, 43 Eliz. c. 2, as it is wholly inconsistent with 
many cases, of which it is sufficient to mention Allan v. Lit er * 
2>ool (i), Rochdale Canal Co. v. Brewster (A:), and Bradley v. 
Bay Us ( l ). It seems clear that the lessee of the box must have 
used it, subject to such a control on the part of the occupiers of 
the theatre, as to prevent the lessee of the box from being an 
“occupier. And in London and North Western Hail. Co. v. 
Bmkmaster (m) t Blackburn, J., puts, as an example of an owner 
who does not part with the occupation of his property, “the case 
of a theatre, where the owner of the theatre gives to persons for a 
term the sole use of a private box or a stall, but never intends to 

(/) 32 L. J. M. C., at p. 248. 

(</) See, however, p. 35, infra % as to the meaning of the word “ exclusive " iu 
this connection. 
ih) (1842), 3 Q. B..204. 
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let to them the entire occupation, but keeps to himself the control 
and occupation of it as part of the theatre ” (n). 

But in Curzon v. Westminster Corporation (o), the owner of a 
theatre granted a lease of it, whereby he reserved to himself the 
refreshment rooms, cloak rooms, and wine cellars, all of which 
“were entered by doors, the keys of which were kept by the land¬ 
lord, and not by the tenant of the theatre. The refreshment 
rooms, etc., could only be entered by passing through the main 
entrances of the theatre, and the theatre was opened or closed 
at the discretion of the lessee. The lessee was rated for the 
whole theatre (including the refreshment rooms, etc.) as one 
hereditament: but it was held that he was not in occupation of 
the reserved rooms. 

This case differs from other cases above cited (p) in that the 
part of the larger hereditament was reserved or excepted from a 
demise, whereas in the other cases the part (the occupation of 
which was disputed) v^as demised, the residue of the heredita¬ 
ment being retained in hand by the lessor : it is not clear, how¬ 
ever, that this ought to make any difference. 

In War 7 ’ <(/ Co, v. London County Council (q) it was held that 
the grantee of the exclusive right to sell refreshments in a 
theatre, “ with the necessary use of, the refreshment-rooms, 
cellars, etc.,” had not an interest in land which could form the 
subject of a claim for compensation under the Lands Clauses 
Act, 1845: the judgments (though dealing with a different 
statute) suggest that the grant did not amount to a demise 
which would make the grantee rateable. 

A mere easement is not rateable.—Under the statute, 43 Eliz. 
c. 2, the person made liable is the “occupier” of lands, 
houses, etc. To create liability, occupation is essential, and 
the possession of a mere easement over, or a right to enter upon 
land is insufficient (■/*). But an easement may be so extensive in 
its nature, that the enjoyment of it may require the entire and 
exclusive possession (»), u An easement may be of such a character 
as requires the occupation of land for its exercise, and confers a 

(n) R. v. St. Martin's-in-thc Fields (1842), 8 Q. B. 204, was, however, approved 
bv BlackB uim, J., in R. v. Monish (1863), 32 L. J . M. C. 245, supra , p. 52. 

(o) (1916), 80 J. P. 468. 

ip) L, <& N. W. By . v. Bucktnasier (1875), L. B. lb Q. B. 70, 444, supra , p. 49 \ 
Smithv. Lambeth (1882), 10 Q. B. D. 327, supra , p. 51; R. v. Morrish (1803), 32 
L. J. M. 0. 245; supra, , p. 52. 

(q) [1904] 1 K. B. 718. 

(V) R. v. Trent and Mersey Navigation (1825), 4. B. & C. 57; Manchester , 
Sheffield and Lincolnshire Bail. Go. v . Doncaster Union, Hyde’s Bat App. (1891 — 
3893), 318; affirmed in House of Lords (1894), 71 L. T. 585; Roads v. !Trumpingtori 
(1870), L. B. G Q. B. 56; Talarqoch Mining Go. v. St, Asaph Union (1868), L. B. 
8 Q. B. 478. 

(s) R. v. Archbishop of York (1849), 14 Q. B. 81, at p. 109. 


Ctiai>. it.] A Mere Easement is not Rateable. 55 

right to occupy land during its eontinu#&ce” (t). And the person 
having the possession, involved in such an easement is (for the 
purposes of the poor rate) the occupier and liable to be rated (u) 
In considering whether the owner of land has demised the occupa¬ 
tion, or merely granted an easement, or a licence to enter and use 
the land, the substance of the thing, rather than the particular 
words used in the documents, must be looked at (x), And, even 
where a deed has contained a proviso that it was not to be a 
lease creating a tenancy, but* a licence only, it has been held 
that the person holding under the deed may be rateable as the 
occupier (y). 

It is not always easy to apply the general rule to the facts of 
particular cases, so as to determine whether the grantee of certain 
specified rights over land has the occupation, or merely an 

* easement or right of entry; but the general rule was thus laid 
down by Cave, J., in Mayor, oto. of Southport v. Ormskirk 
Union (z) : 

“ long as a man who is both owner and occupier grants away certain 
limited rights only, reserving to himself ail the rights except those which he 
so grants away, he retains the occupation, and the grantee gets merely the 
limited rights; where, on the otheir hand, he grants away his rights 
generally (although, of course, only for a limited time, as must he the case 
m ©very tenancy), then, although he may reserve certain rights to himself, 
lie ceases to be the occupier, and the person to whom the general grant is 
made becomes the occupier in his place.” 

This passage assumes the existence of two persons, the grantor 
and grantee of certain rights, of which persons one or other must 
be the occupier, and therefore rateable. But it may be that 
neither the grantor nor the grantee can be rated, for mere owner¬ 
ship does not make the grantor rateable. In cases where the use 
of the bed of a river, or the soil of a highway, is given to a rail¬ 
way or canal company (or similar bodies) under special Acts, it 
frequently happens that if the company (having certain limited 
rights over the land) are held to be not. in occupation of it, there 
is nobody who can be rated at all (a). 

In Talargoch Mining. Co. v. St. Amph(b), the appellants, for 

(9 Holywell Union v. Halkyn District Mines Drainage Co ., [1895] A. C. 117, 
afc p. 181 ; see also p. 66 , infra . 

(w) See Kit-tow v. Liskeard Union (1874), In E. 10 Q. B. 7, infra, p. 67 ; Roads v. 
Overseers of Trumyinglon (1870), L. K. 6 Q. B. 56, infra, p. 67. 

( x ) Mayor , etc. of Southport v. Ormskirk Union , [1893] 2 Q. B. 468, at p. 475 • 
Cf Rochdale Canal Co. v. Brewster, [1894] 2 Q. B. 852, at p. 868; and the other 
cases cited in note (u), supra , p. 46. 

• W R v * Stevens (1365), 12 L, T. 491, infra, p. 355. 

(z) [1393] 2 Q. B. 468, at p. 473; affirmed, [1894] 1 Q. B. 19G, infra pp. 355_ 

857, where the case Is more fully considered. 

(a) See the eases as to tlio rateability of artificial canals and natural rivers and 
of moorings, infra, Chapters XVII. and XIX, 

(b) (1868), L. JR. 3 Q. B. 478. 
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the purpose of working their mine, diverted a stream through an 
artificial channel which lay partly on land belonging to the 
appellants, partly on land for the use of which they made a pay¬ 
ment to the occupiers : the watercourse was partly open, partly in 
tunnel, and for about 850 yards in pipes. It was held that the 
appellants were in occupation of the whole, and that there was 
no distinction between the different parts of the watercourse, or 
between the pipes of the mining company and those of gas and 
water companies. 

Licence to enter land and dig Sor stone and other minerals. 

—The effect of giving a person a licence to enter upon land and 
dig for minerals may he equivalent to giving him the right to 
occupy. Whether it is so or not is almost entirely a question of 
fact; and to answer this question, it appears to be necessary to 
ask,—Does the exercise of the rights given by the licence involve a 
physical possession^)! the soil, and is the right an exclusive right ? 
If these questions are answered in the affirmative then the licensee 
(on entering) becomes the occupier, and is rateable; but not 
otherwise (c). The mere grant of a right to enter upon land, it 
the right be not exercised, cannot make the grantee an occupier. 
Thus, in R. v. Fayle (</), a lease was granted of existing claypits, 
with the right to dig for clay in other lands. The lessee did not 
work the pits or dig for clay, and it was held that, until he 
acted under the lease, there was no occupation, and he was not 
rateable. 

In R. v. Trent and Mersey Navigation (e) > the proprietors of 
certain quarries agreed to supply the canal company with stone, 
and on their failure to do so the company were to be at liberty to 
enter the quarries and to dig as much stone as they wanted on 
paying a fixed price per ton. The proprietors made default, and 
the company entered and worked the quarry, and for twenty years 
they were the only persons who did so. It was held that the 
company were not rateable, because there was nothing in the 
contract to prevent the owners of the quarry from giving to others 
also the privilege of getting stone ; the canal company, therefore, 
had not any sole and exclusive occupation, but a mere privilege. 

This case must be contrasted with Kittow v. Liskeard l nion (/), 

(c) The word s ‘ exclusive '* must not bo understood as meaning that the licensee 
can exclude all other persons from exercising any rights over the land, bub as 
moaning that lie can exclude all other persons from exercising the rights which 



make no use, was ratoab.le for such land. In that case the owner had the right to 
possession, and may be said to have teen constructively in occupation. 

(e) (1825), 4 B. & C. 57. 

(/) (1874), L. R. 10 Q; B. 7. 
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in which the owners of lands granted for twenty-one years to 
certain grantees “liberty, licence, power, and authority to dig, 
work, and search for ” all metals within certain limits, to sink 
shafts, and erect engines and buildings; reserving to the grantors 
liberty to enter on the limits, and • f to drive pits and adits into any 
other lands” (#);. The grantees entered, erected buildings and 
fixed machinery, and made tram and other roads. It was held 
that, even assuming the deed conveyed nothing but a licence, the 
grantees were in sole occupation de facto of the buildings and 
'machinery; that it mattered not whether the grantor bad a right 
to eject them, at his pleasure; and that so long as he did not 
eject them, and they continued in the sole and exclusive occupation 
of the sheds and engines, they were rateable* 

The difference between It v. Trent and Mersey Navigation 
and Kittow v, Liskeard Union consists in these facts : Although 
in both cases the persons whom it was sought to rate were the 
only persons who in fact worked the minerals, in the former case 
other persons could (both in law and in fact) have worked in the 
same way as the persons who were rated ; while in the latter case 
other persons could not have so worked. The use of the buildings 
and engines by the appellants in Kittow v. I A shear d Union not 
only involved a physical possession of the soil, but was of such a 
character that no similar use could be made of the same soil by 
any other persons. No such user of the soil existed in R. v. Trent 
and Mersey Navigation . 

It must be noticed that in It. v. St. A ustell (h) it was held that 
persons having the sole and exclusive privilege of working a mine 
had not the occupation but merely a licence to enter. The rating 
of mines is, however, now regulated by the Rating Act, 1874 
(37 & 88 Yiet. c. 54), which is considered in Chapter XXL, infra . 

Licence to dig eoprolites : Hoads v. Trumpington.— The same 
principle on which, the cases above mentioned were decided was 
acted upon in Roads v. Trumpinfjton(;i), sometimes called “the 
coprbtite case/’ in which the facts were as follows : The owner of 
land which was let to an agricultural tenant agreed to permit the 
appellant to enter and dig for eoprolites, the right to give such 
permission having been reserved on the letting of the land. The 
appellant was “ to enter upon ” the land, and (after excavating the 
eoprolites) was to restore it to a proper state for cultivation and 
“ peaceably and quietly to deliver it up ” to the tenant. The 

'<?) It seams clear that the grantors did not reserve the right to dig for minerals 
within the limits. 

(h) (1822), 5 B. &-Ald. 693. The authority of this case on this point appears to 
be shaken by Roads v. Trumping ton (1870), If. R, 0 Q. B. 50; but see also Van 
Mining Co. v. Llanidloes (1876), l Ex. D. 310. 

(iy (1870), L. R. 6 Q. B, 56. 
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method of working was to remove the top soil and to dig out the 
sub-soil till the coprolites were reached at a depth of about twelve 
feet ; the coprolites were then dug out and washed, the wot earth 
(or “ slurry ”) being run into the pit from which the coprolites 
were dug, and remaining there until it was sufficiently dry to carry 
the sub-soil, which was subsequently replaced, the top soil being 
then added, and the land was restored to the tenant. It was held 
that the appellant was in occupation and had more than a mere 
easement, the decision being based, first, on the words of the 
agreement, and, secondly, On the nature of the works to be done 
by the appellant under the agreement, winch could hardly be done 
without the sole and exclusive possession of the land. 

In 11. v. Whaddon (k) the question was raised for how much 
land a person digging coprolites was to be rated when the quantity 
of land used in the course of a year was (approximately) ten acres, 
though not always the same ten acres were in use at one time. It 
was held that he was to be rated for ten acres at their value as 
land containing coprolites. The case, so far as it deals with the 
question of the amount to be fixed as the rateable value, is con¬ 
sidered below (?); but a few remarks on the question of occupa¬ 
tion may be made here. If the person digging coprolites occupies 
a field of ten acres during the first six months of a year, and then 
goes out of possession and occupies another field of ten acres 
during the last six months, he is of course liable to be rated for 
either field only so long as he is in possession of it; and technically 
the proper coarse is to rate him as the occupier of each field for 
six months only. But if, as was the case in 11. v. Whaddon , each 
field occupied is of equal value per acre, and the change of 
possession is a gradual one, taking place yard by yard, and day by 
day, a difficulty arises if the occupier is rated as though he 
occupied one and the same area throughout the year. For if the 
tenant takes a fresh piece of ground after a rate has been made, it 
is by no means clear that he can be rated as the occupier of that 
piece of ground until the next rate is made. If by that time he 
has again gone out of possession, he will escape from being rated 
in respect of it (rn). 

Right to use laud : when it amounts to occupation.—There 
have been many cases dealing with the question whether the right 
to use land for certain limited purposes or in a particular way 
amounts to occupation or not. In an old case ( Lord Bute v. 

(k) (1875), L. B. 10 Q. B. <230. (1) Vide infra , Chapter XXI. 

(m) But see also Chapter XXI., “Remarks on the Farnham and Whaddon 
Cases,” as to the bearing of Farnham Flint and Gravel Co. v. Farnham Onion, 
[1901] i K. B. 272; Ryde and ivonstam’s B*t. APP- (1394-1901), 217, on the 
case above cited. 
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(hindall) (n), it was said, “ the person who is in possession of the 
immediate profits may be taxed to the relief of the poor in respect 
of those immediate profits ; quoad those immediate profits, he is 
an occupier of the land within the meaning of those authorities 
which have decided that the occupier only can be assessed to the 
relief of the poor.” It is perhaps hardly possible to reconcile all 
the cases ; but it is submitted that the true rule is similar to that 
suggested above (o), that a use of land will amount to occupation 
if it involves physical possession, and the exclusion of all other 
persons from using the same portion of land in the same way (/>)• 
This appears to be the principle on which it was held that a 
tramway company are rateable for their rails laid in the public 
highway (</), The company by means of their rails were in 
physical possession of a portion of the soil, and although they 
could not exclude the public from driving over the surface, they 
could exclude the public from using the rails with flanged wheels, 
which particular form of user was reserved exclusively for the 
tramway company (r). But in 1L v. Joilijje (#), where the 
appellant, for the purpose of working his coal mines, made an 
arrangement to use the wagon-ways of an adjoining landowner 
on payment of a fixed sum per ton of coals carried, the landowner 
himself using the wagon-ways as well as the appellant, it was 
held that the appellant was not the occupier of the wagon-ways, 
and was not rateable. Now, assuming that the appellant had the 
right to have the rails for the coal wagons kept in position, he had 
no right to exclude the landowner (or his licensees) from using 
the rails in precisely the same way in which he himself used 
them (t). 

So, too, in IL v. Bell (it), where the appellants had obtained, 
from the owners of lands adjoining their coal mines, a lease of 
way-leaves and liberty of passage o ver those lands, and had under 
the lease laid down a wagon- way, levelled and fenced the ground, 
constructed bridges, and built houses for gate-keepers, it was held 
that the appellants were occupiers of land and were rateable. 
And in Midland Bail. Co. v. Cambridge Union (#), where the 
Great Eastern Railway Company had laid down rails on land 

(n) . (1703), 2 H. Bl. 265 ; affirming 1 T. R. 338. 

(o) With reference to the rating of persona digging for minerals, supra, p. 5 b. 

Ip) See further, as to what is meant by “ exclusive occupation,” infra, p. Go. 

O Pimlico Tramway Co. v. Greenvrich Union (1873), L. K. 0 Q. 13. 9. This 

case is further considered in Chapter XX., infra. 

(r) See Gottam v. Guest (1880), 6 Q. B. D. 70. 

{s) (1787), 2 T. R. 90; the case is further considered in Chapter XX , infra. 

(t) The question, which of two railway companies is rateable for a line which 
belongs to one company, while another company works it or has running powers 
over it, will be considered in Chapter XIV., infra. 

(n) (1798), 7 T. R„ 598. 

(a) (1907), 1 Konstam, 140; before Mr. J. P. IUwmnso*, K.C., Recorder of 
Cambridge. 
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belonging to the Midland Kailway Company, under some arrange¬ 
ment with that company, and the rails were at the date of the 
rate used only by the Great Eastern Company (with whose system 
they were connected), it was held at quarter sessions that the 
latter company were the occupiers of the rails. 

Again, the erection of telegraph posts by the side of a railway 
Was held, in Electric Telegraph Co. v. Salford (y), to amount to an 
occupation of land for which the telegraph company were rateable, 
even though the railway company could require the removal of 
the posts to a nother position if they interfered with the working of 
the railway. The right to call for the removal of the posts might 
affect the duration of the occupation, but did not affect the 
character of the occupation while it lasted: the telegraph company 
were occupying tenants, although merely tenants at will (a). In 
Lancashire 'Telephone Co. v. Manchester (b), the attachment of a 
wire by means of a spike or bracket to a chimney or root was 
held to amount to an occupation of land, the building to which 
the wire was attached being regarded as part of the land on 
which it stood. The company had a peculiar use of the wires, 
and of the spikes to which they were attached, which, prevented 
a similar use of those wires and spikes by any other person. Bo 
that (it is submitted) the case comes within the general rule 
suggested above, viz., that the use of land which involves physical 
possession and the exclusion of all other persons from using the 
same portion of land in the same way amounts to occupation (c)- 
This rule is also consistent with the decision in Mitchell 
Brothers, Limited* v. Worksop Union (d) t in which it was held that 
the appellants (who were contractors engaged in constructing 
a railway) were rateable for certain temporary huts, erected by 
them for the accommodation of their workmen upon certain lands, 
by agreement with the owners of such lands. The huts were 
capable of being readily removed, but had in fact remained in 
the same position for more than a year. 

In Nott v. Cardiff Corporation (e), under a contract for the 
construction of a reservoir for the corporation, the contractor 

(y) (1855), li Ex. 181. , , 

(a) Of. B. V. Chelsea Waterworks Co. (1838), 5 B. & Ad. 156, at p. 169, mjra, 
p. 355 \ R. v.'Stevens (1865), 12 L. T. m, infra, p. 855 ; 1% v. East London Water¬ 
works Co. (1852), 21 L. J. M. G. 174, infra, p. 857. 

(b) (1884), 14 q. B. D. 267 ; the case is further considered in Chapter XX., infra. 

(c) It may be said that the rule here suggested is in conflict with the decision 
in Mayor, etc. of Southport, v. Ormskirk Union , [1894] 1 Q. B. 196, infra , p. 355. 
It ia submitted that the rule suggested in the text is consistent with the general 
principles laid down in that case; whether the rule is consistent with the 
application of the general 'principles to the special facts of that case may be 
doubtful. The case is further considered, infra , p. 35(>, 

Id) (1904), i Konstam, 181; 21 T. B. it. 156. 

(e) [1918] 2 K. B. 146. Note that although the case was taken to the House of 
Lords on other points, the point referred to in the text was not there considered ; 
see Broclie v. Cardiff Corporation , [1919] A. C. 337. 
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was to “ take over,” an existing railway (which belonged to the 
corporation but was then practically derelict), to put it and keep 
it in working order, to use it for the conveyance of materials 
for the making of the reservoir, to convey other goods for the 
corporation at a fixed rate per ton, and to bo responsible for any 
accidents on the railway. The contractor was rated for the 
railway, and having paid the rates sought to recover the amount 
from the corporation. Bray, 3., held (1) that the contractor 
was not in occupation, and (2) that he was entitled to recover 
the rates from the corporation. The Court of Appeal reversed 
the judgment on the latter point (which depended in part on 
the special terms of the contract), and two of the three judges 
doubted the decision on the first point, on the ground that the 
corporation retained no control over the railway. It is sub¬ 
mitted that the doubt was more than justified because (1) the 
corporation had no right to run vehicles on the railway, (2) they 
had to pay the contractor for any haulage they required, and 
(g) the contractor was to be responsible for accidents, and there¬ 
fore must have had sufficient control to prevent them. It is 
further submitted that if the contractor was wrongly rated, (1) 
ho was not liable because he was not in occupation, and (2) the 
corporation were not liable because they were not rated; conse¬ 
quently the contractor could not contend that in paying the 
rates he was paying their debt. 

In Swansea Harbour Trustees v. Swansea Union (/) the harbour 
trustees, under statutory powers, had deepened part of the bed 
of a tidal navigable river, and had constructed lock-gates above 
and below the deepened part ; a large body of water was kept in 
the deepened part by means of the locks and of pumps constructed 
for the purpose. The deepened part w'as thus capable of use as 
a dock, which could only be entered by ships passing through 
works constructed by, and the property of, the trustees. It was 
not shown that the deepened part was vested in the trustees, hut 
they received certain statutory tolls from ships entering therein. 
It was held by the King’s Bench Division that the trustees w'ere 
rateable as occupiers of the deepened part (</). It must be noted 
that in this case the dock, of which the trustees controlled the 
user, was hardly capable of being used in any other way than as 
a dock. 

In Cattewdter Harbour Commissioners v. Plympton St. Mary 

( f) (190M, 1 Konstam, 250; note that there was no appeal from the decision of 
tjio King’s Bench Division on this point, though the case was taken to the House 
of Lords on other points. , ri .. T , , yr 

( a ) Of. Manchester* Sheffield and Lincolnshire hail. Co. v. Doncaster baton 
(189$), 71 L. T, 585 ; Ryde’s Rat. App. (1891-1893), 318 and other cases relating 
to navigable rivers, cited in Chapter XVII. 
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Union (h), the harbour commissioners liad constructed a break¬ 
water and landing stage which helped to protect the shipping in 
the harbour, from which the commissioners received dues; it 
was held at the Devonshire Quarter Sessions that the commis¬ 
sioners were rateable in respect of the breakwater and landing 
stage. 

It must, however, be admitted that it is extremely difficult to 
lay down any general rule which shall be consistent with all the 
decided cases, as may be seen by comparing the cases relating to 
advertisement hoardings (i), and the cases relating to the rating 
of moorings and floating vessels \i). The cases dealing with the 
rating of canals or navigable rivers, and of towing-paths, locks 
and weirs (?), also present some little difficulty. 

In Mogy v. Yatton (m), the owner of land, which was violet, 
sold the grass and the right of grazing for a fixed period by 
auction. By the conditions of sale, the purchaser was to dress the 
clung, cut the thistles, and leave the fences in good repair, and the 
vendor was to pay rates and taxes. The justices, on an application 
for a distress warrant against the landowner, held that he (and not 
the purchaser) was in occupation as from the date of the sale. 
This ruling the Queen’s Bench refused to disturb, on the ground 
that the question was one of fact, of which the justices were judges. 
But as the rights of the landowner must have been very limited, 
and could not be exercised so as to interfere with the rights 
of the purchaser of the grass, it is not easy to reconcile this 
decision with Holywell Union v. Tlalkyn District Mines Drainage, 
Co. (»). 

It seems clear that if the owner of grass land gives a grantee the 
right to put horses or cattle thereon, reserving for himself or for 
other grantees similar rights, the owner, and not the grantees, 
is rateable (o). 

For the purpose of the parliamentary franchise, it was held in 
an Irish case, that the owner of land (the grazing of which he had 
let, hut for which he was rated) had not ceased to be the occupier, 
and was entitled to a vote as such (p). 

In Mildmay v. Overseers of Wimbledon (q), the National Itifle 
Association was held not rateable in respect of the use they made 


(i) Infra , pp. 97—99. 

IX., infra . Compare especially 


(h) (1899), 63 J. P. 297. ,,„ 

Ik) The cases are collected in Chapter XIX., infra . ., \ T *> 

Forrest v. Greenwich Overseer* (1858), 8 E. & B. 890, with Gram v. Oxford Local 
Board (1868), L. B. 4 Q. B. & 

(l) Vide infra , Chapter XVII. 
im) {l$&0h 6 Q. B. D. 10. 

(n) [1896] A. C. 117, infra , pp. 65—67. . ^ ^ ^ 

(o) Gf. II. v. Trent and Mersey' Navigation , (.1826),. 4 B. & C. 67, supra, 

(p) O'Shea v. Mcara (1868), Ir. K. ft. & L. Ap. 1; W. N. (8ept. 30th, 1899), 
177. 

(q) (1872), 41 li. J/M. 0.133. 


misr/ty 



HAP. 


ill 


Rtlil' TO USE LaNI>. 


63 



of Wimbledon Common, even though they erected butts which 
remained on the ground all the year round, and though during the 
meetings the public were excluded from part of the common, 
except on payment for admission ; but this decision turned on the 
terms of the special Act, which limited the rights of the associa¬ 
tion to a “ statutory privilege/’ The association were, however, 
held rateable in respect of a permanent 1 rick-built store shed, 
which they used continuously throughout the year. 

Occupation of a churchyard. —In Wlmlmhxj v. North Man¬ 
chester Overseers (r) , a rector was held rateable for land acquired 
under the Church Building Acts, as an addition to a parish church¬ 
yard, but situated at a‘ distance of about 300 yards from the 
church* The rector received fees for the performance of burials, 
and cha rges were made for theso-calledpurchase of freehold graves, 
for re-opening graves, fixing memorials and similar matters. It 
was held, (1) that the freehold being vested in the rector, ho was 
print & facie in occupation, unless the occupation were shown to be 
in somebody else ; (2) that the receip t of fees made his occupation 
beneficial; and (8) that the absence of any precedent for rating 
a parson for his churchyard was no reason for refraining from 
rating him, if he was liable under the statute of Elizabeth. As 
to the first point, it should be noticed that the ruling was given 
m a CMtW which,there \vefe UIld^?lbte(iiy some acts which might 
be regarded as evidence of occupation by somebody ; for the 
churchyard was being used, and money was being paid in respect 
of such user,. It is submitted that it would be wrong to apply 
the ruling to a case in which the land in question was not being 
used at all, and to cite the decision as authority for the proposition 
that mere ownership (without any acts of user by anybody) is 
enough to make the owner rateable as occupier («). 


land for deposit of soil. —In East London Water- 
v. Stratford Overseers (/;) the water company were 


Use of 

works Go 

owners of a disused reservoir which they desired to have filled 
up for building purposes, and they granted to the contractors 
engaged in constructing a railway, permission to deposit on the 
land the earth excavated in the course of their works, on payment 
of an agreed sum per load. The earth was brought on the land 

(r) [1910] A. C. 7; affirming the decision of the Court of Appeal, [190S] IK. B. 
835. In the latter court, the judgment of Sir Gorell Babnes reviewed the 
history of the law as to th* liability Of the parson or vicar t.o be rated. The 
Xz -oaffiffvv.of cexaeterv companies for their cemeteries is considered below, in 
Chapter X\t. As to the exemption of churches, see Chapter IX. 

(«) Of. Liverpool Corporation v. Chorley Union , [1911] 1 K. B. 1057, supra, 
pp. 13-15. 

[t) 11901] 45 Sol. J. 861, where only a brief note of the judgment is given. 
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in wagons running on temporary tram lines, laid down when and 
where they were wanted. The overseers contended that the 
water company were rateable, hut the King’s Bench Division 
held that the company were not in occupation, although they 
were in possession in the sense in which possession flowed from 
ownership; that occupation was entirely distinct from such 
legal possession; and that any acts which were done were in no 
sense done, or permitted, by the company as the occupiers of the 
vacant land. 

In this case no attempt appears to have been made to rate the 
contractors. Their right to deposit earth was closely analogous 
to a right to dig for minerals, and-their liability to be rated would 
probably depend upon the question whether they had an exclusive 
right or not (u). If they had an exclusive right, it is submitted 
that they would have been rateable, just as they would be rateable 
if they hired land for storage of moveable plant. If they had no 
exclusive right, they would not be rateable; but it appears very 
difficult to see why in that case the owners should hot be rateable. 
If the land had been let to a yearly tenant with liberty to fill up 
the site, and he in turn had dealt with the contractors, it is sub¬ 
mitted that such a tenant would have been rateable. If so, it is 
difficult to see why the owners, dealing directly with the con¬ 
tractors, should not be equally rateable. 

Occupation of different strata in the same portion of land.— 
The word “land” is used in the statute 43 Eliz. e. 2, in the 
widest possible sense, including everything above and below the 
surface (&*). But the rateable occupier of the surface is not 
necessarily the rateable occupier of all that is above or below 
the surface. A company may be rateable for gas or water pipes (y) 
below the surface, while another company is rateable for the 
tramway laid in the road over the pipes (z); or if a house be 
built over the gas or water pipes, another person may be rate¬ 
able for the house, or several persons may be rateable for the 
several floors of the house (a), while a telegraph company may 
be rateable for wires attached to the chimneys or roofs oi the 
house (6). So far as rateability is concerned, where two or 


(ti) Of. R. v. Trent and Mersey Navigation (1826), A B. & 0. 57, with Kittow v. 
Liskeard (1874), L, B. 10 Q. B. 7, supra, p. 66. 

(x) But see Chapter XXI., infra, m to mines other than coal mines. 

(y) R. v. Brighton Gas Co., [1826] 5 B. & 0. 466; R. v. Rochdale Waterworks 
Co. (1813), 1 M. & 8. 634; R. v. Chelsea Waterworks Co. (1833), 5 B. & Ad. 166. 
These cases are further considered in Chapter X^ r - 

(4 Pimlico Tramway Co. v. Greenwich Union (1873), JVR. 9 Q. B/&. 
case is further considered in Chapter XX. 

(?) unchurch v. Hendon Union, [1891] 2 Q. B. 436, supra n. 44. 

(b) Lancashire Telephone Co . v. Manchester (1884), 14. Q. B. D. 267; sea 
Onapter XX. 
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in ore persons are separately rated as the respective occupiers 
of properties which are above or below the same portion of the 
suriace of the land, the question to be determined is whether 
there is a separate and distinct occupation of the several 
properties, rather than whether the things occupied can be 
regarded as parts of one and the same portion of land. 

What is meant by « exclusive ’Voccupation_ -The propositions 

stated in the preceding paragraph must be borne in mind, in 
considering what is meant by ‘‘ exclusive ” occupation. There is 
a certain class of cases (c) in which (to use an ambiguous term) 
an under -tenant of a part of a larger hereditament lias been held 
to be not rateable, because he could not exclude the landlord from 
entering at any time on the part which was under-let. From 
these cases, it has been sometimes erroneously inferred that a 
person cannot be the “occupier ” of land within 43 Eliz. c. 2, 
unless he has the right to exclude all other persons from entering 
on the land which he is said to occupy. That this proposition 
cannot be true, may be seen by taking the case of an unfenced 
public footpath running across a meadow. No one could possibly 
suggest that the agricultural tenant of the meadow was not 
rateable as the “ occupier,” merely because he could not exclude 
the public from walking across the meadow. 

Occupation by means of a tunnel : the Halkyn Case. — The 

proposition that “ occupation ” may bo consistent with the 
Existence of an easement over the same piece of land, was illus¬ 
trated in Holywell Union v. Ilallcyn District Mines Drainage 
Go? (d). In that case the drainage company, which was formed, 
under a special Act, for the purpose of draining certain mines, 
had power to make tunnels, and to widen and divert existing 
tunnels and an open watercourse, for draining the mines which 
were worked by other persons as mining lessees. The drainage 
company inclosed the tunnel in places in iron tubbing about five 
feet high,, and in other places bricked it over ; they also deepened 
the watercourse, and built up the sides of it. Fart of the tunnel 
was used ovly for the flow of water : inside part of it the mining 
lessees laid a tramway, above the water level, under powers 
reserved in a deed made under the authority of the special Act, 
and used the tramway for hauling materials and the passage of 
their workmen. In this part of the tunnel the mining lessees 

(e) See London aM North Western Bail. Co. v. Buck mas ter (1875), L. R, m 
Q. B. 70, 444, supra , p. 40 ; Smith v. Lambeth (1882), 10 Q. B. D. 327, supra. 
p. 51 ; Rochdale Canal Co. v. Brewster , [1894] 2 Q. !B. 852, supra, p. 47. 

{d) [1395] A. C. 117, The facts arc fully stated in. Hyde’s Rat. App. (1891_ 

1898), 888. 
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also placed air-pipes used for ventilation and working rock drills. 
The deed, under which the drainage company worked, purported 
to grant them only easements, right of drainage, and “ exclusive 
rights of using” the tunnel, reserving to the owner and his 
mining lessees the right to use the tunnel for tramways, etc., 
provided that such user did not obstruct or interfere with the 
works of the drainage company. The deed did not convey or 
demise the land itself. 

It was held by the House of Lords that the drainage company 
were in occupation and were rateable, notwithstanding the use 
of the tunnel by the mining lessees. Lord Herschell, L.C., 
said (e): 

“The oafte appears to have been treated by the judges [in the Court of 
Appeal] as 0110 in which the only alternative views were ownership or 
easement. I do not think this is so. No doubt if it could be shown that 
the respondents [the drainage company] were the owners of the tunnel, this 
would negative the idea of their being entitled merely to an easement, and 
being owners they would primA- facie be the occupiers; they would be so 
regarded unless the occupation were shown to be in some one else (/)• But 
even if it be established that on the true construction of the deed they are 
not owners, it does not follow that they were possessed of an easement 
only, and were not occupiers. There may be occupation without even the 
existence of the relation of tenant towards the owner of the property. And 
I think land may be occupied for the purpose of, and in connection with, 
the enjoyment of an easement in such a manner as to make the person so 
occupying liable to be rated . - . As to those parts of the tunnel which 
are occupied [by the iron tubbing and the brick arches], I can see no sub* 
stantial distinction between the present case and those in which it has beepi 
held that water companies, tramway companies, and telephone companies 
are rateable. But even as to the part where there is no tubbing or arches, 
X think the respondents [the drainage company] are in possession. They 
.may at any time place such works in any part of the tunnel that they please, 
and it rests with, them not only in the first instance to determine the 
direction of the tunnel, but at any time they please to divert it, an d filter 
its direction. The question whether a person is an occupier or not, within 
the rating law, is a question of fact and does not depend upon legal title (<j). 
The person legally possessed may not occupy. On the other hand, a person 
may be occupier either with or without the consent of the owner , . . 

“ it was contended on behalf of the respondents [the drainage ^ompany] 
that they could not be liable to be rated, inasmuch as they were not in 
exclusive occupation. There are many cases .where two persons may, with¬ 
out impropriety, be said to occupy the same land, and the question has 
sometimes arisen, which of them is rateable. Where a person, already in 
possession, has given to another possession of a part of his premises, if that 
possession be not exclusive, he does not cease to be liable to the rate, r or 
does the other become so. A familiar illustration of this occurs in the case 

te) [1895] A. C., at pp. 120, 125,126. 

(/) Of. Wi iiitanlcy v. Norm Manchester Overseers, [1010] A. 0. 7, at p. 14, arid 
p. 63, suyrrci ; and Liverpool Corporation v, Charley Union, [1912] 1 K. B. 270; per 
Buckley, L.J.; supra, p.. 'X 

(g) Elec the remark; , . this passage, infra, p. 70. 
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of a landlord and his lodger. Both are, in a sense, in occupation, but the 
occupation of the landlord is paramount, that of the lodger subordinate. 
In the present case, in my opinion, on the true construction of the deed, the 
possession of the respondents [the drainage company | is paramount, and 
any rights which the landlord has are subordinate ... It is not necessary 
to consider whether the occupiers of tiie tramway [laid down in the tunnel] 
could be separately rated in respect of it.” 

And Lord Davby said ( h ) : 

“ It is clear that exclusive occupation, does not mean that nobody else lias 
any rights in the premises. The familiar case of landlord and lodger is an 
illustration. The cases show that if a person has only a subordinate occu¬ 
pation, subject at all times to the control and regulation of another, then 
that person lias no occupation, in the strict sense, for the purpose of rating, 
but the rateable occupation remains in the other, who has the right of 
regulation and control” (t). 

The case of a landlord and his lodger is a case in which, of two 
persons having rights over a house, one only is rateable. But 
cases frequently arise where two persons have rights over the 
same hereditament, the rights of each qualifying the rights of 
the other, and both persons are rateable. The telephone com¬ 
pany attaching their wires to the chimney of a house, and the 
householder occupying the interior of that house, are both 
rateable (k), though the rights of each must be qualified by the 
rights of the other. The telephone company could not (for 
example) obstruct the passage of smoke up the chimney, nor 
could the householder do anything which would defeat the use 
of the wires. In Holywell Union v. Halkyn District Mines 
Drainage Go. (/), Lord Hersohell seems to assume that possibly 
there might be two persons rated for the same tunnel : the 
drainage company for the general use of the tunnel for drainage, 
the mining lessees for their special use of the tramway laid in 
the tunnel. And it is submitted that as land may (so to speak) 
be subject to different strata of occupation superimposed one 
upon another, an occupation of one kind by one person may 
still be regarded as “ exclusive occupation,” for the purpose of 
rating, if it excludes all other persons from using the land in 
the same way (in), although other persons may use the land in 

(h) [1895] A. C., at pp. 134, 134. 

(i) So, too, in Boads v. Trumpington (1870), L. R. 6 Q. B. 56, stipra, p. 57, the 
grantee of the right to dig for coprolites was held to be in occupation, although 
pertain limited and subordinate rights were reserved to the agricultural tenants. 

(k) See Lancashire Telephone- Co . v. Manchester (1884), 14 Q. B. D. 267, supra , 
p. 60; see also Chapter XX., infra . 

(l) [1895] A. 0. 117, at p, 126'; in the last line of the passage cited above, from 
his judgment. 

(m) On this principle a telegraph company wore held rateable for thoir wires 
and posts along a lino of railway for which the railway company wore rated. See 
Electric Telegraph Co. v. Salford (1855), 11 Ex. 181, supra, p, 60; see, also, as to 
the rating of a tramway laid in a public highway, sujm, p. 50; see also 
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some other way, and may even use it in such a way as to render 
themselves also rateable as occupiers. In Cory v. Bristow (n), 
Lord IIatheblisy said: “The courts have not meant by the 
term ‘ exclusively ’ that the interest may not be determined on 
certain terms and conditions, but merely that the person so 
occupying should have the right unattended by 8/ simultaneous 
right of any other person in respect of the same subject-matter. 
The subject-matter with which Lord Hatherley was dealing 
(viz., moorings m the heel ol a navigable river) could oe used in 
ono way only; and it is submitted that the judgment, taken 
with reference to such a subject-matter, does not contradict the 
rule suggested above. 

Occupation of sewage works in connection with a sewage 
farm.-—In Stourbridge Main Drainage Board v. Semlon Union (o), 
the drainage board were owners of a sewage farm and the 
sewage works and sewers connected therewith. They let the 
sewage farm to an ordinary agricultural tenant under a lease, 
whereby they reserved to themselves the right of entry to repair, 
maintain, etc., the main outfall sewers, the rising main, valves, 
sluice-chambers, drains, and other works requisite for the use 
of the farm as a sewage farm. The board were to have full and 
sole possession and control of the main outfall valve chamber 
and the rising main or outfall sewer, and for these the board 
were rated and did not dispute liability, The tenant was bound 
to cultivate the farm as a sewage irrigation farm, and to keep 
the carriers and other sewage works on the farm properly 
flushed and cleansed. The tenant was rated for the farm, apart 
from these carriers and sewage works, for which it was sought to 
rate the board. The Sessions held that the board were not_ in 
occupation of these carriers and sewage works. This decision 
was uphold by the King’s Bench Division, as being a question 
of fact on which they could not say that the Sessions were bound 
to hold that the board were in occupation ; but Lord Aivebstorb, 
C.J-, also said that lie would have come to the same conclusion 
as the Sessions (p). 

Occupation of a public toll bridge.—In Percy v. Hall (q), 

the Corporation of York had granted to the appellant a lease of 

a toll-house and of the tolls of a public bridge made under a local 

% 

Chapter XX., infra, and especially Paris and New York TeUgra^k Co. v. 
Penzance Union (1881), .12 Q . B. D.65SI; and New St. Helena Tramways Co. v. 
Prescot Union (1904), 1 Konst am, 150 ; infra, p. 69. 

i??.) (1877), 2 App. Gas, 262, at p. 276. 

(o) (1902), 66 1 P. 372. t , , , 

( p) As to the measure of the rateable value of such a sewage farm as is referred 
to above, see Davies v. Seisdon Union, [1908] A. 0* 315; m/m, pp. 205, 206. 

(q) (1903), Ryde antlKonstam’s Rat. App. (1894—1904;, 819. 
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Act, bat the lease did not in terms demise the bridge itself. The 
lessee admitted that he was rateable for the toll-house, but denied 
that he was in occupation of the bridge* The bridge was a swing 
bridge, and the Corporation reserved to themselves the right to 
open it at certain hours for the purpose of navigation. It was 
held that, having regard to the nature of the hereditament, the 
occupation of which, it was capable, and the combined effect of the 
covenants in the lease, the lessee had something more than a 
mere easement, and was in rateable occupation of the bridge ; 
and the court, on the authority of Holywell Union v. IlaUyn 
District Mines Drainage Co. (r), treated the question rather as a 
question of fact than as a matter of conveyancing. 

It may be useful to point out that in Percy v. Rail the 
reservation by the lessors of the right to open the bridge for 
navigation, and thereby close it to the traffic which paid the 
tolls, was not a right to use the bridge,, but to put it out of use; 
and the exercise of the right, however prolonged, could hardly 
make the lessors rateable. And if either the lessee, or nobody, 
was rateable for the bridge, it was very difficult to contend that 
there was no occupier of a bridge which was used on payment 
of tolls, and from which the owners, or their lessee, had the 
right to exclude everybody who did not pay tolls (s). 

Occupation of electrical equipment in connection with tram¬ 
ways, — In New .XL Helen's Trait! trays Co. v. Prescot Union (t) 
a tramway company had taken a lease of tramways in a borough 
from the corporation, who (in accordance with an undertaking in 
the lease) supplied the company with electrical power for working 
the tramways, which were worked on the overhead-trolley system. 
The corporation had constructed and maintained the generating 
stations, and the cables, posts, wires and other equipment for 
conveying electricity to the tramways. The corporation, as of 
right, and without the consent of the company, supplied electricity 
to pumping stations of their own, and to some other persons, by 
means of the cables and equipment. The company paid to the 
corporation (beside a price for each unit of electricity supplied) a 
percentage on the cost of constructing the generating station and 
cables, etc,, and this latter payment was slightly reduced on 
account of the use of the cables and equipment for the supply of 
electricity to one only of the other persons above mentioned, and 
no reduction was made on account of the use for the supply to 
the pumping stations. The company admitted that they were 

( r ) [1895 J A. C; 117, supra, p. 65. 

I s ) U?bu rating of bridge-tolls is further considered in Chapter XVI., infra. 

&) (1904), 1 Konstam, 150. 
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iu occupation of the tramways, and the corporation admitted that 
they were rateable in respect of the generating station. On an 
appeal by the company it was held that they were not and that 
the corporation were—in occupation of the cables, posts, wires 
and overhead equipment. The ground of the decision appears 
to bo that the company’s rights over the electrical equipment 
were limited to the right to have a supply of electricity, and that 
(provided this were done) the corporation could, and did, make 
what use they chose of the equipment. As to the wire in con¬ 
tact with the trolley-wheel (which coulcl hardly be used by any 
person other than the company) the case was covered by the 
decision in Paris and I\cw iovk Pelegrajoh Co. v. 1'cnzancc 
Union ( u )■• 

When title may be looked at to determine who is the 

occupier._In Holywell Union v. TIalkijn District Mines Drainage 

Go.(x), Lord Hensoheix, L.C., said: “ The question whether a 
person is an occupier or not within the rating law is a question of 
fact, and does not depend upon legal title.” And in the same case 
Lord Macnaghten said (y): “ Liability to rates is not a matter of 
title. The question in each case must be whether there is in tact 
such an occupation as. according to the Statute of Elizabeth and a 
course of decisions which have been recognised and established 
as law, carries with it liability for rating purposes.” Again, in 
Lord Bute v. Gri-mlall (x), it was said: “It is perfectly immaterial 
wbat interest the occupier has in the lands; whether he holds as 
tenant at will, or by any other tenure. It is not necessary to 
inquire into the occupier’s title,” Prom these and similar 
passages, it is sometimes wrongly inferred that, in considering 
the question of occupation, the title of the person alleged to be 
the occupier is absolutely immaterial, and may be left out of con¬ 
sideration altogether. But this is clearly not the true view of 
the law; and, indeed, in the cases from which the above passages 
are cited, the effect of the documents of title (under which the 
alleged occupiers held) was carefully considered. It is submitted 
that it would he wrong to take these isolated passages apart from 
the rest of the judgments, and that the rule which may be gathered 
from all the cases on the subject is as follows: Where there is 

In) (1884), 12 Q. B. I). 552 ; cited in Chapter XX., infra. 

L) [1805] A. C. 117, at p. 125, mpra, p. 05. If the sentence he understood to 
mean that 44 the existence of a legal title is not essential to occupation , there can 
bo no objection to it. 

(!/) [1895] A. C., at p> 127. ■ , _ . 

. (z) (1786), 1 T. It. 338, at p. 343; affirmed in the Exchequer Chamber (1793), 
2 M. B1. 265. Note that the passage here quoted assumes that the person rated was 
the occupier. To inquire into the title of a person found to he the occupier is one 
thing; to inquire into the title of the person rated in order to discover whether 
he is the occupier is another. 
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visible physical possession (a) of land, the absence of title cannot 
be relied on by the person in possession in order to escape from 
rateability; but where there are acts of user (not necessarily 
involving complete possession of land) which are of an ambigu¬ 
ous character, and may be consistent either with the right to 
full occupation, or with the existence of a mere easement, then the 
title of the person using the land may be looked at, in order to 
determine whether lie is the occupier. The rule may, perhaps, 
be expressed in other words thus: Title may be looked at to 
enlarge, but not to cut down, the apparent character of the use 
made of the land; it may be looked at to see whether acts 
(which prima facie may be done under a right to an easement or 
a licence) are done in the exercise of a right to possession, out 
title may not be looked at in order to show that the person de 
facto in possession enjoys a mere, easement. 

Absence of title may be immaterial. —That the absence of 
title will not exempt from rateability a person in occupation 
appears from the following cases. In 7?. v. Bell (/;), the appellant 
was rated as the occupier of a “ wagon-way,” held under the 
Dean and Chapter of Durham; and it was argued that as the 
Dean and Chapter could not grant the soil, the appellant took 
only a wayleave or easement. But the court rejected the argu¬ 
ment, and Lord Kenyon, C.L, said ; “ We are not to inquire into 
the titles of the occupiers. If a disseisor (c) obtain possession of 
land he is rateable as the occupier of it” (7). And in Bruce v. 
WUUs ( e ), it was said that if a trespasser, in possession of land, 
were rated, it would signify nothing whether he were the owner 
or not (/)„ 

In If. v. Leith {g\ which related to the rating of a floating 
pier, there being some question as to the title of the appellants 
to use the land as they had done, Lord Campbell, C.L, said in 
the course of the argument : “ For the present argument we must 
assume the occupation to be rightful.” And in Cory v. Bristow (A), 
which related to the rateability of certain moorings in the bed of 
the river Thames, before proceeding to consider the effect of the 
licence under which the moorings were laid down and used, Lord 
Cairns, L.C., said : 

(<x) We arc not now dealing with the possession of a servant. The so-called 
occupation of a servant, is in law the occupation of hie master: vide supra, p. 81. 

(b) (1798), 7 T. B. 598, at p. 601, supra, p. 59. , , _ 

(c) That is, he who wrongfully puts out one that is seised of the freehold. 

M) Possession or acts of user'by a trespasser will not make the owner rateable, if 
he is not otherwise rateable: see Crowthcr Smith v. New Forest Union (1889)„ 61 
<T, P. 324; Hyde's Bat. App. (1880—1890), 3U; affirming 53 J. P. 661. 

(e) (1840), 11 A. & 33. 403, at pp. 479, 482. 

(t ) Of Midland Bail. Co. v. Cambridge Union (1907), 1 Konstam, 140. 

to) (1852), 1 33. & B. 121, at p. 1B1 : vide infra, Chapter XIX. 

(h) (1877), 2 App. Gas, 262, at p. 278. 




“ If'or the purpose of rating it might, indeed, be sufficient to look at the 
mere fact of occupation. The ...appellants are found in occupation of that 
which is to them a valuable occupation of this fixed property, and are 
therefore rateable to the relief of the poor, even though it might turn out 
that their occupation is a wrongful one, or one the propriety of which they 
cannot justify.” 

Again, in Kit tow v* Unheard (•/’), it was held that a person de 
facto in occupation of land was rateable, even though the deed 
under which he entered conveyed nothing but a licence (/<*); and 
in R. v. Ste"'eui0 9 where the appellants held a “ licence to use ” 
gasworks, granted by the owner under a document which provided 
that it should not be a lease, or in the nature of a lease, or an 
agreement for a lease, and that the licence should be revocable 
at any time by writing, it was held that, until the licence was 
revoked the appellants were occupiers, and that a “ licence to 
use is a liberty to occupy.” 

In all the cases above cited, in which it was held not to be 
permissible to look at the title, the object for which it was sought 
to refer to the title was to show that a person (whom the court 
held to be de facto in occupation) had no title to the occupation. 

A distinction may here be noticed. If a person, de facto 
in physical possession of land, were to claim to show that his 
possession was that of a trespasser, and on this ground to escape 
rateability, he would then be taking advantage of his own 
wrong (m); but no such result follows where a person produces 
evidence of title to show that his acts (which may or may not 
amount to an exercise of the right to occupy) are lawfully done 
under a title which gives no such right. 

Title may be looked at where character of user is ambiguous. 

—Where, however, the acts of user clone by the person rated for 
the land do not involve complete possession of it, and are 
ambiguous in their character, then title may be looked at (n). 
Suppose the person rated for woodlands is shown to have walked 
through them once a week. If nothing more were shown it 
would be necessary to inqure whether he were the owner or 
lessee of the land, or walked through under a licence from the 
owner or lessee. If he merely walked through under such a 
licence he would clearly not be rateable. But if he were the 

(i) (1874), L. R. 10,Q. B. If supra, p. 57. 

(k) Of. also Hoads v. Trumping ton (1870), L. R. 6 Q. B. 50. supra , p. 57. 

(l) (1865), 12 li. T. 191: cited m Chapter XV., infra, p. 355, 

(j») Of. Coomber v. Berkshire JJ. (1882), 10 Q. B. IX 267, at p. 282. 

(»)• In Mildmay v. Overseers of Wimbledon (1872), 41 T>. J. M. C. 133, supra , 
p. 62, the court looked at the title where the acts of user were ambiguous, and 
held the appellant not rateable. But in respect of sheds which were manifestly 
in his occupation, though apparently under the same title, the appellant was held 
rateable. 
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owner ami had not let the land, he would be rateable as the 
occupier, because he had the right to occupy, although he made so 
little use of the right. For owners are prima facie to be regarded 
as occupiers (if there be any acts of user at all either by the 
owners, or by persons claiming under them) unless the occupa¬ 
tion be shown to be in some one else (o). Where there is no 
actual possession in another person the possession follows the 
property (p). And, therefore, where the owner of laud has been 
rated, and it is not clearly shown in fact whether he or another 
person is in actual possession, it is permissible to look at the title 
and to show that there has been no demise sufficient to convey the 
occupation from the owner, who is therefore rateable (q). 

In all cases where the question is whether the person rated for 
a part of a larger hereditament is an independent occupier, or is in 
a position analogous to that of a lodger (r), title must necessarily 
be looked at, for the acts of user on the part of the person rated 
are (prima facie at least) consistent either w r itb a separate and 
independent occupation by the tenant, or with an occupation 
subordinate to that of the landlord: title must, therefore, be 
looked at to understand the true character of the occupation. 

Occupation during part of the period for which the rate is 
made. — The general rule under the statute 43 Eliz. c. 2, was that 
liability to be rated depended upon occupation at the date of the 
rate. If at that date the person rated was in occupation of the 
land for which he was rated, he remained liable for the whole rate 
although he ceased to occupy before the expiry of the period for 
which the rate was made (s). And if a person come into occupa¬ 
tion after the making of the rate, he escaped liability altogether, 
because it was illegal to add a name to a rate after its allowance 
by the justices, even though the addition were made with their 
consent ( t ). To remedy this inconvenience the Poor Relief Act, 

(o) Holywell Union v. Halhm District Mines Drainage Go., [1895] A. C. 117, 
at p, 121, supra, p. 66; followed in Winstanky v. North Manchester Overseers, [1910] 
A. 0 . 7, at p. 14. See also Liverpool Corporation v. Charley Union , [1912] 1 Kh B. 
270, at p. 287, per Buckley, L .J. : supra, p. 14. Acts of user by a trespasser could 
not, of Course, make the owner rateable : vide supra , p. 71, note (d). 

(p) It. v. Mayor , etc. of London (1790), 4T, It. 21, at p. 26 ; sod cf. Hare v. Over¬ 
seers of Putney (1881), 7 Q. B. D. 228, at p. 281, supra, p. 26. It is on this principle 
that navigation companies have been held rateable for an artificial canal of which 
they are the owners, but not rateable for a natural-river bed, of which they are not- 
owners, although the method of using and controlling the artificial canal and the 
natural river may be practically indentica!: vide infra j p. 435. 

(q) See R. y. Marquis of Salisbury (1888), 8 A. & B. 716, infra, p. 410, where 
there was a mere parol agreement, not sufficient to operate as a demise, bee also 
li. v. Mayor , etc. of London (1790), 4 T. B. 21. 

{'■) The cases are collected, supra, pp. 87—41. 

($) Edwards v. Busholme (1869), L, B. 4 Q. B. 5i4. 

(t) R. v. Barrett (1780), 2 Doug. 465. Except in the case of an occupier coming 
in after the date of the rate, or in the case of a new house or other building added 
to the rate under s, 88 of the Poor Law Amendment Act, 1868 [infra, p. 75), and 
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1748 (17 Geo. 2, c. 38), s. 12, provided for an apportionment 
between ou tgoing and incoming occupiers. In Ed wards v. 

Rushohne (u) } it was held that where there was an interval 
between the departure of the old and the arrival of the new 
tenant, the former remained liable for the period until the new 
tenant came in. To meet this decision, s. 12 of the Poor Relief 
Act, 1748, was repealed by s. 16 of the Poor Kate Assessment and 
Collection Act, 1869 (if which provided for the apportionment of 
the rate in the case of an occupier (x) going out of occupation; 
but in. St. Werburgh y. Hutchinson (y), which was affirmed in 
Haie t. Overseers of Pu tn ey (z), it was held that s. 16 of the Act 
of 1869 did not protect the outgoing occupier from liability to pay 
the whole rate, unless he was succeeded by an incoming occupier 
who was liable to be rated. To meet these decisions it was 
enacted by the Poor Rate Assessment and Collection Act, 1869, 
Amendment Act, 1882 (a) that “ the outgoing occupier shall be 
liable to pay so much of the rate as shall be proportionate to the 
time of his occupation, notwithstanding he may not be succeeded 
in his occupation by an incoming tenant.” 

It must be noticed that s. 16 of the Act of 1869, as extended by 
the amending Act of 1882, does not apply where there has been 
no change of occupation during the period of the rate, and does 
not enable the overseers to add to the rate the name of a person 
in occupation during the whole period of the rate, but wrongly 
omitted therefrom. Thus, in Pembroke v. Overseers of Wye (/>), 
the tenant of grass land went out on October lltli, 1881 ; a rate 
was made on October 25th, 1881, and another on April 25th, 1882. 

The owner (who was not rated in either of the two rates), after 
unsuccessfully endeavouring to let the land, entered on July 7th, 

1882, cut the grass which had meanwhile been growing thereon, 
made it into hay, and stacked it upon the land. He was willing 
to pay part of the second rate, as from July 7th, 1882, but the 
overseers added bis name to both rates, claiming the right to do 
so under s. 16 of the Poor Rate Assessment and Collection Act, 

1869, and demanded from him the whole of both rates. The High 

(possibly) an alteration made under a. 28 of the Union Assessment Committee 
Act, 1802 (the effect of which is considered at the end of Chapter XXVII.), such 
an addition is still illegal outside the metropolis. See 12. v. Monken Hadley 
Overseer# (1910)., 74 J. P. 169 ; and Pembroke v. Overseers of Wye (188$), 47 J. P. 

859; infra, p. 71. But as to the metropolis, see sa. 47 (9) and 72 of the Valuation 
(Metropolis) Act, 1869, in Appendix I. 

(h) Edwards v. Rushohm (1869), L. R. 4 Q. B. 554. 

(v) 32 & 38 Viet- c. 41, set out hi Appendix 1. 

( x) It is (to say the least) doubtful whether the Act applies to a change of 
owners, where they are rated instead of occupiers ; see R. v. Tempest (1898), 14 
T. Li. R. 199. The rating of Owners instead of occupiers is considered in ChaxAer 
III., infra. 

(y) (1879). 5 Ex. D. 19. (*) (1881).. 7 Q. B. D. 223. 

(a) Set out in Appendix I. (6) (1883), 47 J. P. 859. 
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Court., while apparently thinking that the owner was not in 
occupation before July 7th, 1882, also seem to have held that the 
overseers were in this dilemma: if the owner was not in occupa¬ 
tion before July 7th, 1882, he could only be rated as from that 
date (to which he did not object); if the owner was in occupation 
before July 7th, 1882, he was in occupation ever since the old 
tenant went out on October 11th, 1881 (i.c?., before the making of 
both rates), and therefore s. 16 of the Act of 1869 did not apply. 
On this view the decision is based upon the assumption that (apart 
from s. 16) the overseers had no power to alter the rate cutter it 
had been allowed by the justices. 

To prevent the occupier of a new building from escaping 
liability to the rate current when the building was completed, the 
Poor Law Amendment Act, 1868, s. 38 (c), provides that— 

“ Where any person shall occupy any new house or other building in any 
parish where the poor rate is not made under the provisions of a local Act, 
which house or building was incomplete or not fit for occupation, or was 
not entered as such in the valuation list in force in the parish, at the time 
when the current rate for the time being was made, the overseers may enter 
such house or building, with the name of the occupier thereof and the date 
of the entry, in. the rate book, . , . and the person so charged shall bo 

considered as actually rated from such date,” 

It must be noticed that this section does not apply to every kind 
of rateable hereditament, but only to a “ new house or other 
building.” Tlie term " building ” is not defined m the Act, but 
it is submitted that (having regard to the juxtaposition of the word 
“ house ”) it would be held not to include such structures as a line 
of railway, a reservoir (d), or gas or water mains underground* 
“ The word ‘ building ’ is a word of different meaning in 
different contexts ” (e), It is also submitted that, whatever be 
the meaning of the words “house or other building,” the word 
“ new }i applies both to “ house” and “ building ” ; and that the 
scope of the section is limited thereby. It seems that the date 

( c ) Set out in Appendix I. See also infra , p. 650. TI 10 section is repealed as 
to the “metropolis” by the .Valuation (Motropcii.e) Act, 1869, s. 77, and the 
provisions of s. 47 of that Act arc substituted for it; vide infra , Chapter XXXIII. 

(d) In East London Waterworks Co. v. Edmonton Union (1904), Ryde and 
Konstam, 120, a reservoir had boon added to a rate undor s. 38 of the Poor Law 
Amendment Act, 1868, and the water company appealed to quarter sessions on 
the ground that they were nob in occupation, but did nob raise the question 
whether the Act applied to a reservoir. 

(e) Waite's Executors v. Inland Revenue Commissioners, [1914] 3 K. B. 196, at 
p, 204. Compare Morrison v. Inland Revenue Commissioners , [191.5] 1 K. B. 716, 
with Long Eaton Recreation Grounds Co. v. Midland Rail. Co ., [1902] 2 K. B. 574. 
In Mor'an v. Mar stand, [1909] 1 K. B. 744, a reservoir was held to be within the 
words “building or structure 11 in the London Building Act, 1894. See also 
Regent's Canal Co. v. London County Council, [1912] 1 Ch. 583, in which it was 
held that the words “house or other building or manufactory ” in s. 92 of the 
Lands Clauses Consolidation Act, 1845, did not include a canal, 
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from which the occupier is to be charged is not the date when 
his occupation begins, but the date when the entry is 'made in 
the rate book; for the words “the date of the entry” can 
hardly be used as referring to the entry upon the premises 
rated. 

In calculating the proportion of the rate for which an occupier 
is liable, where he goes into, or out of, occupation during the 
period for which the rate is made,-that period must be taken to 
begin on the clay when the rate is allowed by the justices ; so that 
where rates Ike made half-yearly, for periods ending at Lady Day 
and Michaelmas, if the making of any rate is delayed after those 
dates, the commencement of the rate does not run from the expiry 
of the period for which the last rate was made (/). 

The exact proportion is to be determined, if any question arises, 
by the justices on the hearing of the summons for the distress 
warrant. By s. 12 of the Poor Belief Act, 1748 (17 Geo. 2, c. 88), 
the question was to be determined by two justices, hut this section 
is repealed, and the special provision not reproduced (y). It is 
clear that in cases to which s. 16 of the Poor Rate Assessment and 
Collection Act, 1869, does not apply, the overseers must demand 
no more than the precise sum shown by the rate to he due (//), 
even by the fraction of a farthing (i), though apparently they may 
demand less and correct the mistake afterwards by a fresh 
demand of the balance (j). But in Mariset v. lichen Overseers (k), 
where the rate was made, and the overseers demanded the 
full rate, and the person rated afterwards went out of occupation 
and refused to pay, it was held that on the hearing of a 
summons taken out to recover a smaller sum, the justices had 
jurisdiction to determine the precise sum due, and (upon the 
same summons) to issue a distress warrant for a still smaller 
sum than that named in the summons, although the only 
demand made by the overseers was for the full amount of the 
rate. It must he noticed that the ground of this decision was 
that, as the person rated was in occupation at the date of the 
rate, the demand of the full amount was (when made) a good 
demand, and that a distress warrant for that amount, if applied 

(/) R, v. Tempest (1898), 14 T, L. li. 199; Davis v. Woodfield (1900), G4 J. P. 
215; 81 L. T. 782 ; Cheney v. Tallowin , [1904.j 2 K. B. 763. 

(r/) See the Poor Bate Assessment and Collection Act, 1869, s. 16, in 
Appendix 1. 

(/*) Murrell v. Wink (1818), 8 Taunt. 369. 

(£) ..hoeton v. Brammer (1860), 8 C. B. (n.s.) 791. This case appears to be over¬ 
ruled by Bavin v. Hutchinson (1862), .81 L. J. M, 0. 229; infra, p. 763, so far as it 
decided that, on a summons for a distress warrant, the defendant could raise the 
defence that the arithmetic in the rate was wrong, and that he was not limited to 
his remedy by appeal. But the later case seems still to show that an arithmetical 
error in the demand , whereby a fraction of a farthing too much is claimed, would 
render the demand bad. 

(j) li . v. Blenkmsojj, [1892] 1 Q. B. 43. (k) [1906J 1 K. B. 221. 


WNl$T/?y 



<SL 


Chap. ii.I Occupation During Part of Period of Rate. 77 


for immediately after the making of the rate, must have been 
granted; because at that time it would be impossible to deter¬ 
mine by how much the ratepayer’s liability might ultimately be 
diminished (if at all) by reason of his going out of occupation. 
It is also submitted that it does not follow from this decision 
that a demand of the full amount of the rate from(l) a person 
going out of occupation before the date of the demand, or (2) a 
person coming into occupation after the date ot the rate, would 
be good ; for such a person could never be liable to pay the full 
rate. 

What is a single rateable hereditament.—Where one and the 

same person occupies property, the several parts of which aie 
capable of being occupied separately by several occupiers, it is 
frequently important, but very difficult, to determine whethei 
such property should be treated as one rateable hereditament, 
or several. Suppose that six buildings in a row are used as 
warehouses©, and are occupied by one and the same person: 
as long as they are all in full use, it makes no difference to the 
occupier whether he is rated for one large or six smaller 
buildings, if the rateable value of the whole be unaltered. Lut 
suppose that his business declines so that he only uses four of 
the six buildings: if those buildings are rated as separate rate¬ 
able hereditaments, he is rateable only for the four which are 
used ; if the six are rated as one hereditament, he is rateable 
for the whole, though he does not make full use of it (in). In 
the case of “ agricultural land,” as defined by s. 9 of the 
Agricultural Rates Act, 1896, the value of the agricultural land 
must be stated in the valuation list separately from that of any 
building or other hereditament (n) ; but this section does not 
determine the question whether all the buildings (or all the 
plots of agricultural land) occupied by the same person are to 
be treated as one rateable hereditament or as many (o). 

In order to claim a separation in the rating, it is of course 
essential to show that the parts to he separately rated are 
capable of being separately occupied; but it seems clear that 
the fact that the several parts e capable of separate occupation 

m ln Whitelev V Fulham Union (1895 , yde and Konstam’s Kat. App.(1891— 
IS li fourteen warehouses with stables and other buildmgs occupied by the same 
nersons were enclosed in one area with a single entrance the gates of Which wore 
and the London Quarter Sessions deeded, as a question of 
fact, that the whole constituted one rateable hereditament. 

(m) B. v. Aberystioith (1808). 10 East, 354, supra, p. 23. 

S The Pm'o°ii*l'iiessmettsTct^k s. 1 (set out in Appendix I.) requires 
evit v rate to show the “ net annual value of the several hereditaments, rated theie 
unto,” but the Act does not define what is a hereditament. bee also note (y), 
infra, p. 79. 
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does not necessarily involve a separation of the assessment 
when all are occupied together, in the following paragraphs 
are given instances in which the question whether an assessment 
should be divided was, or might have been, raised. 

Warehouses held with docks.—In Mersey Docks v. Birken¬ 
head (p), the appellants were occupiers of docks, warehouses, 
and other buildings connected with the docks, and were rated 
separately lor nine items, Nos. 1—8 being the warehouses and 
buildings, and No. 9 the docks. Under the special Acts, the 
docks and works were to be deemed to constitute one estate 
under one management. The expenses of working and main¬ 
taining the whole of the property rated were greater than the 
income derived from that property; but it was admitted, for 
the purposes of the case, that the first eight items of the rate were 
respectively (q) capable of separate beneficial occupation apart 
from the proximity to and connection with the docks comprised 
in the ninth item, and would be so capable if the docks wore not 
in existence; and further, that the first eight items were 
respectively enhanced in value by reason of their proximity to 
the docks. The questions to be determined were (1) whether the 
first eight items were properly rated separately and apart from 
the docks; and (2) whether, if separately rated, the first eight 
items should be rated as enhanced in value by their proximity 
to and connection with the docks. The Queen’s Bench answered 
both questions in the affirmative. 

Unfortunately, the facts are very inadequately stated in the 
case above referred to, but it is probably correct to assume that 
some of the items separately rated were not physically or 
structurally connected with the docks, or with each other, 
and they may even have been some considerable distance apart. 
The only ground for contending that premises so separated 
ought not to be separately rated was the fact that the promises 
were in the hands of one occupier, and managed under one 
control- But it is believed that such a reason (taken by itself) 
has never been held sufficient for rating as one hereditament, 
premises which prima facie are rateable as several heredita¬ 
ments. 

(p) (1873), L. E, 8 Q. B. 445.* In this case the docks were (rightly or wrongly) 
admitted to he not rateable because they produced no profit; but as to the 
correctness of this admission, vide infra , pp. 182,183. 

(q) This admission apparently means that each of the eight was capable of 
being separately occupied ; but the main point in the case was whether the eight 
items (taken as a whole) ought to bo rated separately from the ninth, and it was 
not necessary to consider whether tho eight items were rightly rated as eight 
items, or ought to have been still further sub-divided. 
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Buildings let in flats : agricultural land.—In the Westminster 

Chambers Case (r), it was held that each of a largo number of sets 
of chambers constituted a separate rateable hereditament, but 
the ground of the decision was that the tenant (and not the 
landlord) of each set was the rateable occupier. This case, 
therefore, may throw light upon (but does not decide) the 
question whether, if the landlord be rateable, he is rateable as 
the occupier of one hereditament or of many (s)> 

It seems clear that the question, whether a building lot out 
in parts to several tenants constitutes one “house ” or not, may 
be answered differently according to the nature of the Act or 
document in which the word is used (£). 

In. Ilawlence v. Ilurdey Union (u), a valuer who was employed 
to make a valuation list, made one in which (where several 
parcels of land were occupied by the same person) a rateable 
value for the aggregate of the several parcels was given, but no 
separate valuation of each item was stated. It was held that 
such a valuatiou list sufficiently complied with s. 4 of the Union 
Assessment Committee Amendment Act, 1864 (,r), which requires 
the valuer to make a valuation “ showing the particulars of the 
several hereditaments comprised therein, and the amounts at 
which he has valued the same respectively”; and that a 
separate valuation of each field was not necessary. This 
decision implies that a parson may be rated, in one lump sum 
for several fields (y), for if this were not so, a valuation list 
made in the form above stated would be invalid and useless 
to the rating authority. It seems to follow from this decision 
that' although property may be capable of being separately 
occupied in parts which are, when so occupied, separate heredita¬ 
ments, it is not necessarily wrong (when the several parts are 
occupied by one and the same person) to rate him for that 
property, as if it were one rateable hereditament. 


M n v. St. George's Union (1871), Tj, R. 7 Q. B. 90, supra, p. 42; compare a 
very similar decision as to offices, Whitehead v, Westminster Assessmen t. Committee^ 
[1908 j 1 Konstam, 77 ; supra, p. 43; and see also Allchurch v. Hendon Union , 
[1891] 2 Q. B. 436, supra, p. 44. 

(s) In Att.-Gen.. v. Mutual Tontine Westminster Chambers Association (1876), 
1 Er D 1l69 which related to the same chambers as R. v. St. George's Union 
(supra), it was held that, for the purposes of inhabited house duty, each block (con¬ 
taining several sets of chambers) must be treated as one dwelling-house , but see 

now 41 & 42 Viet. o. 15, s. 13. * * j u , * 

(t) See Grant v. Langston , [1900] A. 0. 383 (relating to inhabited house duty); 
Weatheritt r. Cantlay, [1901] 2 K. B. 285 ; Kyffin v. Simmons (1903), 67 J. P. 227 
frelating to byelaws under the Public Health (London) Act, 1691,; Kimbcr v. 
lidmanl [1900] 1 Ch. 412; and Ilford Park Estate v. Jacobs , [1903] W. N. 126 
(construction of covenants relating to building plots). 

(H) (1877), 8 Ex. I). 44. 

(x) 27.4 28 Viet. c. 39, set out in Appendix I. 

(y) It is to be noticed that the form of rate scheduled to the Parochial Assess¬ 
ments Acts 1836, and Forms X. & Y scheduled to the Agricultural Kates Ordor 
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Railway stations and lines: land covered with water.—In 

Norijii,'Eastern Rail. Co. y. York Union (z), the railway company 
were rated, in one lamp sum, for the whole of the York station 
(including the railway hotel and refreshment rooms, a number 
of engine sheds, carriage and wagon shops, and similai buildings, 
and electric light works, a pumping station, coal yards and ware¬ 
houses), together with running lines and. sidings. It was 
admitted (and, as the court seemed to think, rightly admitted) 
by the respondents, that the hotel and refreshment rooms 
should have been rated separately, hut it was denied that any 
farther sub-division was necessary. It was found, as a fact, that 
various parts might be occupied separately from the railway, 
but that, as at present laid out, they were only adapted for use 
by the railway company themselves. On these facts, it was 
held that no further sub-division of the property in the rate was 
necessary. 

This decision must, of course, be construed with reference to 
the special facts of the case, but it seems to establish the 
general rule that, in rating a railway company, the running line 
need not be entered in the rate separately from the sidings or 
station, although the method of valuing the line is entirely 
different, as will be seen when we come to deal with railways. 

It lias been held at quarter sessions (a), that for the purposes 
of the poor rate, the overseers are not bound (when dealing with 
the property of a dock company) to value “ land covered with 
water ” separately from the rest of the property; although, for 
the purposes of the general district rate under s. 211 of the 
Public Health Act, 1875, “ land covered with water ” is entitled 
to a three-fourths exemption, and, therefore, must bo separately 
rated. 

1S96 made under the Agricultural Bates Act, 1896 (see Appendices I. and It, nfra), 
confirm the view that several fields may be rated together as one hereditament, 
aud thoy arc frequently so rated in practice. 

Iz) [1900] 1 Q. B. 733 ; Rydo and Konstam’s Rat. App. (1894—1904), 2o0. 

(a) Corporation of Kingstun-xtpon-Hall v. Sculcoatrs Union (1890), 54 J. 1\ 281. 
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Preliminary.—Under the statute 43 Eliz. c. 2, the occupier 
and not the owner is made liable to the rate. Ibis liability is 
of course, unaffected by any contract between landlord and 
tenant, whereby the former may undertake to pay the rate. 
The occupier remains liable under the statute, as between him¬ 
self and the overseers, although he may have a remedy over, 
under his contract, against the landlord. But modern Acts 
have, in one or two instances, made the owner primarily liable, 
either in addition to, or in substitution for, the occupier. 

The Acts dealing with the special cases of ambassadors’ 
houses (a), allotments (b), and advertising stations (c), are sepa¬ 
rately dealt with below, and it is desirable first to consider an 
Act of more general application id). 


Acts passed before 1867.—In order to understand the object 
and effect of the Representation of the People Act, 1867(c), 
which has created considerable difficulty, it is necessary to con¬ 
sider first certain Acts passed before 1867, which have been since 
repealed. The Poor Relief Act, 1819 (/), in s. 19, recites that: 

11 In many parishes, and mere especially in large and populous towns, the 
payment of the poor’s rates is greatly evaded, by reason that great numbers 
of houses within such parishes are let out in lodgings, or in separate apart- 
meats or for short terms, or are let to tenants who (put their residences or 


( n \ infra, Y) ]03 (6) Infra, , p. 96, (c) Infra , p. 97 . 

4 The recovery of rates on tithe rent-charge is governed by the Tithe Act, 
--- - 1 n MS' H • ono mni.nfcftr XXXII.. inti 0L. 


rue recovery oi , vvttt • 

1891 (54 & 56 Viet. o. 8), s. 6 ; see Chapter XXXII., infra. 

(e) 30 & 81 Viot. c. 102. (/) Geo * % c * 12 - 


B. 


G 



82 


Rating of Owners instead of Occupiers. [Part i. 


become Insolvent before the rates charged on them can bo collected ; and it 
hath boon found that in many instances the persons letting* such houses do 
actually charge and receive much higher rente for the same, upon the ground 
and expectation that the occupiers thereof cannot be effectually assessed to 
the poor's rates, and will not be charged with or required to pay such rates, 
and do thus obtain an undue ad vantage to themselves, and by means of the 
premises the other inhabitants of such parishes are unjustly 'compelled to 
pay much more than their fair and due proportions of the charges of 
relieving and maintaining the poor.” 

The section then proceeds to enact (in effect) that the vestry 
may direct that the owners of all houses, apartments or dwellings 
let at any rent or rate not exceeding 620, nor less than £(> by 
the year (<j) for short terms, shall be rated instead of the 
occupiers, according to the actual rent after making a reason 
able deduction from such rent, not exceeding one-half of the 
same. But s. 28 of the same Act provides that nothing in that 
Act shall give power to rate the owner, instead of the occupier, 
in any borough, etc. in which the right of voting for the election 
of members of Parliament depended upon the assessment of the 
voter to the poor rate. The effect of this latter provision was 
(in modern times at all events, before the passing of the 
Representation of the People Act, 1918) to exclude all parlia¬ 
mentary boroughs from the operation of that Act, but it does 
not, of course, prevent the rating of owners instead of occupiers 
under any later Act. 

The Small Tenements Rating Act, 1850, by s. 1, empowered 
the vestry of any parish to order that the owners of all tene¬ 
ments in the parish, the rateable value of which did not exceed 
£6, should be rated instead of the occupiers, subject to certain 
reductions of amount specified in s. 4. The Act, by s. 10, was 
not to apply to any place where owners were liable to be rated 
under any local Act; but there was nothing in the Act (as 
there was in the Poor Relief Act, 1819) to prevent it from 
applying to a parliamentary borough. The Act of 1850, by 
s. 7, provided that where the owner was rated under that Act, 
the occupier was to be entitled to the same municipal franchises 
as if lie was. rated instead of the owner; but there was no 
corresponding provision as to the parliamentary franchise ( k ). 

It may be noticed that as the Poor Relief Act, 1819, applied 
to houses let at a rent not exceeding £20, nor less than £6, 
whereas the Small Tenements Eating Act, 1850, applied to 
houses whereof the rateable value did not exceed £6, the operation 
of the two Acts to some extent overlapped. 

(<;) The limitation of value applies to all oases within the section ; Overseers of 
West Ham v. IUs (1883), 8 App. Gas. 386. 

(A) Possibly because no property, whioh had a value small enough to bring it 
withm the Act of 1850, would confer the parliamentary franchise. 




There was also a considerable number of local Acts in force 
down ho 1869, authorising the rating of owners instead of occu¬ 
piers, in the case of houses which were either of small value or 
were let for short terms (i). 

The exercise of the powers created by the two general Acts 
above cited, and by the local Acts, was optional and not obliga¬ 
tory, and theSe Acts are all now repealed (k). Apart from these 
enactments there were probably many cases in which, by agree¬ 
ment, the owner paid rates instead of the occupier. 

The Representation of the People Act, 1867. —This Act (Z), 
by s. 3, created (inter alia ) an occupation franchise for voters in 
parliamentary boroughs in respect of the occupation of any 
“ dwelling-house ” within a parliamentary borough ; and by s. 61, 
the term “ dwelling-house” was defined as including “any part 
of a house occupied as a separate dwelling, and separately rated 
to the relief of the poor ” ; and the Act dispensed with the .£10 
limit of value, but followed the precedent set by earlier Acts 
in making the payment of rates by the voter a necessary part of 
the qualification. It is manifest that (apart from the necessity 
of having a rating qualification) the creation of this franchise 
would have very largely increased the number of voters in par¬ 
liamentary boroughs. And Parliament were faced with this 
dilemma : either they must retain the personal payment of rates 
by the voter as a necessary part of the qualification (in which 
case the extension of the franchise would be in great measure 
inoperative or uncertain in its application, wherever compound¬ 
ing arrangements under the Small Tenements Rating Act, 1850, 
or the other local Acts above referred to were in force), or they 
must dispense with the personal payment of rates by the voter 
as part of the qualification (which at that time was thought by 
many people to be an unwise thing to do). To meet this 
difficulty the Representation of the People Act, 1867, in 
effect, altered the law of rating by substantially abolishing the 
rating of owners in parliamentary boroughs, and substituted 
new provisions relating thereto. And s. 7 provided as follows (m): 

'**■ Where the owner is rated at the time of the passing* of this Act to the 
poor rate in respect of a dwelling-house or other tenement situate in a 

(i) See the judgment of Buckley, L.J., in Whdte and Hales v, Islington 
Corporation, [1909] 1 K. B. 133, at p. 150. See also p. 89, infra. 

Ik) Vide, infra , p, 85. (1) 30 & 31 Viet. c. 102. 

(??i) An account of the amendment by which this section was introduced in the 
Bill will be found in Morley’a Life of Gladstone, Book V., Chapter XIV. This 
account, though interesting as a matter of history, cannot of course be referred to, 
to explain the effect of the Act, which must be read as it stands : cf, B, v. Capet 
(1810), 12 A, & E, 382, at p. 411; cited in Chapter XXIII., infra. 
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parish wholly or partly in a borough (»), instead of the occupier, his 
liability to bo rated in any future poor rate shall cease, and the following* 
enactments shall take effect with respect to rating in all boroughs: 

1. Aft er the passing of this Act no owner of any dwelling-house or other 
tenement situate in a parish either wholly or partly within a borough 
shall be rated to the poor rate instead of the occupier, except as 
hereinafter mentioned: 

“2. The full rateable value of every dwelling-house or other separate 
tenement, and the full rate in the pound payable by the occupier* 
and the name of the occupier, shall be entered in the rate book 
“’Where the dwelling-house or tenement shall bo wholly let out in apart¬ 
ments of lodgings not separately rated, the owner of such dwelling-house or 
tenement shall be rated in respect thereof to the poor rate.” 

The effect of the introductory clause of this section was to 
repeal (or suspend the operation of) the Small Tenements Rating 
Act, 1850, s. 1, and the local Acts above referred to, so far 
as they related to the rating of owners in ct parliamentarg 
borough . 

It is remarkable that although s. 7 of the Act of 1867 was an 
enactment as to rating introduced into a franchise Act in order 
to make the law of rating appropriate to the franchises created 
by that Act, and although those franchises are now abolished 
by the Representation of the People Act, 1918 (o), which substi¬ 
tutes new qualifications, of which rating or the payment of rates 
forms no part, s, 7 of the Act of 1867 is specially excepted from 
the sections which are repealed by the Act of 1918. 

Boon after the passing of the Act of 1867 it was held (p) that 
the words “ not separately rated ” in the clause which follows 
sub-s, (2), meant “not separately rated at the passing of the 
Act,” and did not mean “not separately rateable ”; and this 
decision lias since been affirmed by the Court of Appeal ((f). 
And it seems clear that the words “ not separately rated must 
not be read as meaning “ rated, but not separately rated, in 
1867/’ or they have been held to apply to apartments in a 
house which did not exist in 1867 (r). The words must then be 
read as meaning hereditaments which, “ if rated in 1867, were 
not separately rated at that time/' Perhaps the true meaning 
would be better expressed by substituting for “not separately 
rated,” the words “ unless they were in 1867 separately rated.” 

In order to come within the last clause of s. 7, a house must 
be let out in parts each of which is used as. a dwelling, and if 

(n) That is, in a parliamentary borough : see s. 61, 

(o) 8 Geo. 5, c. 64; see ss. 42, 47. and Sell. 8. 

(ja) Stamper v. Overseers of Sunderland (186-8), L. R, 3 0. P. 388. 

(q) White and Hales v. Islington Corporation , [,1909] 1 K. B. 133; and see 
especially, p. 153. See also Griggs v. Stevens (1909), 74 J. P. 67. 

(r) Griggs v. Stevens (1909), 74 J. P, 67, See also R, v. Roberts , [1914] 1 K. B. 
309, at p. 380, 
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any one of the parts is used as a workshop, or an office, the 
section does not apply (s). 

•She effect of the Representation of the People Act, 1867, s. 7, 
after 1869. —It now remains to be considered what was the effect 
of the Representation of the People Act, 1867, after the passing 
of the Poor Rate Assessment and Collection Act, 1869 (0- This 
Act will be considered in detail hereafler (u), but for the present 
it may be sufficient to note the following points. The Act of 1861) 
introduced,by ss.. 3 and 4, a new system cf rating owners instead of 
occupiers, which applied throughout England and Wales (includ¬ 
ing all parliament ary boroughs), but was limited to hereditaments 
of Bmall rateable value, the maximum being fixed iu the metropolis 
at £20, and elsewhere (with the exception of certain specified 
large towns) at £8 (,/). Where the owner was rated under these 
provisions, he was to be allowed, under the Act of 1869, a certain 
commission or abatement; and by s. 7, the payment of the rate 
by the owner (notwithstanding any deduction allowed to him) was 
to be deemed to be a payment of the full rate by the occupier for 
fcbe purpose of any qualification or franchise depending upon pay¬ 
ment of the poor rate (?/). And by s. 6, the Poor Rate Assessment 
and Collection Act, 1869, repealed the Small Tenements Rating 
Act, 1850, and so much of any local Act as related to the rating 
of owners instead of occupiers, as to any poor rate (z) made after 
the Act of 1869 came into operation. It is remarkable that the 
Act of 1869 contains no express repeal of s. 19 of the Poor 
Relief Act, 1819 (a) 9 but it has been held that the Act of 1869 
has impliedly repealed s. 19 of the Act of 1819 (5). 

It seems clear that stib-s. (1) of s. 7 of the Representation of 
the People Act, 1867 (set out above), so far as it prohibited the 
rating of owners instead of occupiers in a parliamentary borough 
is (to sotne extent at least) repealed by ss. 8 and 4 of the Poor 
Rate Assessment and Collection Act, 1869, which permitted the 
rating of owners in certain specified cases. But the more difficult 
question remains, whether the affirmative enactment in the clause 
following siib"S. (2) of s. 7 of the Act of 1867, that in the cases 

(*) R. v. Carson Roberts, Ex p. Stepney Corporation, [191. V; l K. B. 110 ; [1915] 

8 K. B. 318. 

(1) See Appendix I. (w) Vide infra, pp. 88—95. 

(x) These limits of value are considered, infra , p. 91. 

(?/) Section 7 is repealed “ so far as it relates to franchise, and any disqualifica¬ 
tion which depends on franchise,” by the Representation of the People Act, 1918; 
see s. 47, and Soh. 8. 

(ss) “ Pool* rate ” is specially defined by s. 20. 

(a) 59 Geo. 8, c. 12 ; supra , p. 81. 

(b) West Ham v. Fourth City Mutual Building Society, r 1892] 1 Q. B. 654 : see 
further, infra , p. 86, as to the application of this decision in a parliamentary 
borough, 


86 Bating of Owners instead of Occupiers, [Part t. 

therein mentioned owners shall berated instead of occupiers in a 
parliamentary borough, is still in force, notwithstanding the Act 
of 1869. It has, however, been definitely decided‘that it is still 
in force (e). The main reasons adopted by the Court of Appeal 
in arriving at this decision were as follows: (1) The Poor Kate 
Assessment and Collection Act, 1869, which, by s. 6* expressly 
repeals the Small Tenements Bating Act, 1850, and all local Acts 
so far as they authorise the rating of owners, does not expressly 
repeal s. 7 of the Representation of the People Act, 1867, and 
it is difficult to suppose that it intended to do so by mere impli¬ 
cation (d) ; (2) that the introductory clause of s. 7 of the Act 
of 1867 abrogated all existing provisions for the rating of owners, 
and that the clause following sub-s. (2) of that section was an 
affirmative substantive enactment comp ulsory upon the overseers, 
and not merely a preservation of the permissive power to rate 
owners given by earlier enactments ; (8) that s. 7 of the Act of 
1867 extended only to parliamentary boroughs, but applied to 
bouses without any limitation of value, while the Act of 1869 was 
not limited in its application to parliamentary boroughs, but 
applied only to property of a limited value; so that the two Acts 
did not cover the same ground. 

It was at one time doubted (e) whether s. 7 of the Representa¬ 
tion of the People Act, 1867, applied to parliamentary boroughs 
which came into existence as such after the passing of that Act; 
but it is now definitely decided by the Court of Appeal (reversing 
the decision of the King's Bench Division) that s. 7 applies to all 
parliamentary boroughs for the time being in existence ( t /). 

Another question has arisen under the same section, viz. 
whether the owner of a house liable to be rated under s. 7 is 
liable to bo rated for the whole house as one hereditament, or is 
liable to be rated separately for each part which is separately 
let. In Griggs v. Stevens (g) the house in question was in the 
metropolis, and was entered in the valuation list as three heredi¬ 
taments (assessed respectively at £17, £16 and £9), and they 
were rated as such in the rate (/?). The overseers rated the 

(c) White and Hales v. Islington Corporation , ri.909j 1 K. B. 133; overruling 
Baris v. Wallis , [1908] 2 K. B. 134. See also R. v. Roberts, [1914 , 1 K. B. 369. 

(d) Soo tho judgment of Kennedy, L.J., [19091 I K, B. ; at p. 164. This 
argument is made stronger by tho fact that s. 7 of the Act of 1807 was specially 
considered in 1868, in Stamper v. Overseers of Sunderland, L. R.3 C. I\ 388; and 
as the Act o£ 1869 in b. .10 specially refers to s. 28 of the Act oi 1807, it i? not 
possible to contend that tho draftsman of the Act of 1869 (which was a rating 
Act) overlooked the necessary connection therewith of tho Act of 1867 as a 
franchise Act. 

(c) See West Ilam v. Fourth City Mutual Building Society , [ 1892] 1 Q. B. 654, 
at p. 659 ; Crow v. miliary , [19.18] 1 K. B. 385. 

(/) H. v. Roberts, Ex p. Battersea Corporation, [1914] I K. B. 369. 

(flf) (1909), 74 J. P. 67. 

(/*) In tho rate the three separate rateable values wore shown, and in addition 
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owner and claimed to recover from him the full rate, without 
allowing the abatement to which he would be entitled if the case 
were within the Poor Rate Assessment and Collection Act, 1869, 
and it was held that they were right. In a later case, B. v. 
.Roberts, Lx parte Battersea Corporation (i), the Divisional Court 
held that, as the house in question was in Battersea, which was 
not a parliamentary borough in 1867, s. 7 of the Representation 
of the People Act, 1867, could not apply to it; but this decision 
(as stated above) was reversed by the Court of Appeal. The 
latter court then dealt with a further question arising out of the 
facts. The house appeared in the valuation list as three heredi¬ 
taments, valued respectively at £12, £10 and £5. The overseers 
had rated them separately, and had allowed the owner an abate¬ 
ment under the Poor Rate Assessment and Collection Act, 1869, 
in respect of the first two items ; the third was at the date of the 
rate unoccupied, and remained so for three months afterwards, 
and the overseers had treated the rate for this period as 
irrecoverable. The auditor had made surcharges in respect of 
fjach of the three items. The Court of Appeal were apparently 
of opinion (1c) that under the Act of 1867 the owner of the house 
must be rated (if at all) as for one hereditament, but refrained 
from giving any decision as to the making of any allowance in 
respect of the unoccupied part, on the ground that sufficient 
information was not before the Court. It is submitted that 
on the facts before the Court, the following question arose and 
could have been answered, viz.. If a house is divided in the 
valuation list into three parts, one of which at the date of the 
rate is not let at all, can that house be said to be “ wholly let 
out (/) in apartments, etc.,” within s. 7 of the Act of 1867 ? If the 
answer is in the negative, then the surcharge w ? as wholly wrong 
and should have been discharged, on the ground that the Act of 
1867 did not apply. If the answer should be in the affirmative, 
and if the owner (as the Court of Appeal appear to have thought) 
should have been rated for the house as for one indivisible 
hereditament, then the surcharge should have been affirmed. 
Moreover, the house in question was rated under three entries 


tho three were bracketed together, giving a total rateablo value of £42. This was 
apparently done in order to save the trouble of calculating tho rate at 4s. 1 \d. in 
the £ on tho three small items separately. If tlie throe had been rated as one 
hereditament, it would have been outside‘the £20 limit of rateablo value iixed by 
the Poor Kate Assessment and Collection Act, 1869, and the case for the owner 
would have been unarguable. Lord Aia ebstone’s judgment In the first column 
Oji p. 70 of 74 J. P. seems to overlook this point. 

(«) [1914] IK. B. 369; 77 J. P. f>9, 403. 

W See [1914] 1 K. B., at p. 391; per Buckley, L.J. 

(Z) If the landlord retains a part of the house in his own occupation, the section 
ones not apply; gee Kent v. Fittall (No. 4), [1911] 2 K. B. 1102, at pp. 1118,1122. 
If the landlord goes out of that part, and cannot succeed in letting it, does the 
section immediately apply ? 
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amounting in the aggregate to £27; and the abatement in 
respect of the first two items could only be legal under the Act 
of 1869 if the rateable value did not exceed £20, arid the burden 
of proving that the Act applied was on those who supported the 
legality of the abatement. If the overseers failed to prove this, 
the surcharge should have been affirmed. 

It is submitted that where an owner is rightly rated under 
the Representation of the People Act, 1867, s. 7, the overseers 
(on non-payment by the owner) cannot recover the rate from 
the occupier under s. 12 of the Poor Rate Assessment and 
Collection Act, 1869 (w), for that, section seems to apply only 
where “ the owner has become liable for payment of poor rates,” 
a phrase which seems to refer to a liability created by agree¬ 
ment, or by an order, under s. 8 or s. 4 of the Act of 1869, and 
not to a liability created directly by the Act of 1867. 

Who is an “owner” within the Act of 1867..—-The Repre¬ 
sentation of the People Act, 1867, s. 7 (n), directs that, in certain 
cases, the “ owner ” shall be rated instead of the occupier, but the 
Act contains no definition of the word “ owner.” The Poor Rate 
Assessment and Collection Act, 1869, s. 20 (o), contains a definition 
of the word “ owner,” which includes, amongst other persons, an 
agent receiving rent for the owner ; and similar provisions are 
(it Is believed) to be found in some local Acts. In Nokes v. 
Strong (p) an attempt was made to rate an agent (on the ground 
that the definition in the Act of 1869, and in a local Act, would 
include such an agent), and to rate him under s. 7 of the Repre¬ 
sentation of the People Act, 1867, without allowing any deduction 
or abatement from the full amount of the rate. It was held that 
in a case falling within s. 7 of the Act of 1867, the meaning given 
by the other Acts to the word u owner ” could not he applied, and 
that an agent could not be rated as owner. 

The Poor Bate Assessment and Collection Act, 1869.—It lias 
already been seen(y) that this Act(r) by s. 6 repeals the Small 
Tenements Rating Act, 1850 ($), and so much of any local statute 
as relates to the rating of owners instead of occupiers, so far as 
they apply to my poor rate (t) made after the Act of 1869 came into 
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On) The Act is set out in Appendix L, infra. 

(n) Supra, pp. 83, 84. 

[o) See Appendix I., infra . The definition is considered, infra . p. 94. 

(;>) [1909] 2 K. B. 625. fa) Supra, p. 85. 

O') See Appendix I., infra . 

0) That Act (which applied also to highway rates) was repealed in toto by the 
Statute Law Revision Act, 1875. 

(t) By the definition in s. 20, “poor rate ” in the metropolis includes every rate 
made by the overseers, md chargeable on the same property as the poor rate, 
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operation; and that it has been held (u) that the Act of 1869 
(either alone or as combined with certain earlier Acts) has 
impliedly repealed s. 19 of the Poor Relief Act, 1819 (r), under 
which the owners of houses of small rateable value (not within 
a parliamentary borough) might be rated instead of occupiers. 
It has also been seen that it has been decided (w) that the 
Representation of the People Act, 1867, s, 7 (x), is still in force 
in parliamentary boroughs (y); and it has not been repealed by 
the Representation of the People Act, 1918 (s). The Act of 1867 
and the Act of 1869 are therefore the only general Acts (apart 
from the Acts dealing specially with ambassadors’ houses, allot¬ 
ments and advertising stations (a)) under which owners are rate¬ 
able to the poor rate instead of occupiers (6). 

In the City of London Sewers Act, 1848 (c), a local Act, special 
provisions are made for the rating of houses let out in apart¬ 
ments, offices, etc., or let for short tends. These provisions 
applied originally only to the rates made under that Act by the 
Aldermen and Common Council, on an order made by the 
Commissioners of Sewers ; and consequently were not affected 
by tho repeal of certain local Acts under the Poor Rate Assess¬ 
ment and Collection Act, 1869, ss. 6 and 20, because that repeal 
applied only to poor rate or rates made by overseers. The above 
provisions of the local Act of 1848 were made applicable to the 
general rate (now made in the City), by the City of London 
(Union of Parishes) Act, 1907, s. 15 (d); so that they now apply 
to that rate but not to the poor rate. 

The Poor Rate Assessment and Collection Act, 1869, contains 
provisions of three kinds, which must be distinguished : (1) By 
s. 1, it enables the occupier of any hereditament (e) let to him for 
a term not exceeding three months ( f) to deduct the poor rate (g) 

(u) West Earn v. Fourth City Mutual Building Society , [1892 j 1 Q. B. 651; vide 
$upra, p. 85. 

( v) 59 Geo. 8, c. 12, supra, pp. 81, 82, 

yfi) White and Hales v. Islington Corporation, [1909] 1 K. B. 133: supra , p. 86. 
(a) Set out above, pp. 83* 84. 

({/) Whether created before or after 1867; vide supra , p. 86, 

U) 8 Geo. 5, c. 64 ; vide supra, p. 84. 

(а) These are dealt with in Chapter IV., infra . 

(б) There may possibly be some local Acts passed subsequently to 1869 under 
which owners are rateable to the poor rate. The liability of owners to be rated 
to the general district rate under s. 211 of the Public Health Act, 1875, is not 
dealt with in this volume. 

(c) 11 & 12 Viet. c. elxiii.; see ss. 178—183. 

(d) 7 Edw. 7, c. cxl.; a loca.l Aot. Note that the “general rate ” made under 
that Aot in the City is distinct from tho “ general rate” made under the London 
Government Act, 1899, in the rest of the metropolis. 

(e) No matter how great the value may be. 

,_(/). A tenancy from week to week, determinable by a week’s notice on either 
side, is within tho section, even though it may last for more than three months * 
Hammond v. Farrow, [1904] 2 K. B. 332. 

(g) The term " poor rate " is specially defined in s, 20 of the Act; see Appendix 
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paid by him from his rone; (2) by s. 3, the owner of any heredita¬ 
ment (within the limits of rateable value specified in the section), 
whether it includes a dwelling-house or not, may agree with the 
overseers to pay the rates whether the hereditament be occupied 
or not, and may be allowed a commission ; (8) by s. 4 (i), the 
vestry (h) may order the owners of all rateable hereditaments in 
the parish, which include a dwelling-house and come within the 
specified limits of rateable value, to be rated in lieu of the occupier, 
and under sub-s. (2) the owner may agree to pay rates, whether 
the house be occupied or not. The main distinctions to be noticed 
between these three sets of provisions are : Under s. 1 the 
occupier remains (as before) the only person liable to pay the rate; 
tinder s. 3 the occupier remains liable as long as the premises are 
occupied, and, by force of the agreement, the overseers have the 
benefit of the superadded liability of the owner, whether the 
premises are occupied or not (i) ; under the first sub-section of 
s. 4 the owner becomes liable, instead of the occupier (k ), so long 
as the premises are occupied ; and if there is an agreement under 
sub-s. (2) of s. 4, the owner may be liable for the rates (subject to 
a deduction for commission) whether the premises are occupied or 
not. It has been held that s. 3 and s. 4 are mutually exclusive, 
so that where one section is in force the other cannot be (Z). 

Owners becoming liable to pay rates may forfeit their commis¬ 
sion, or abatement, by delaying to pay the rates (m). The abate¬ 
ment takes effect upon the rate, and not upon the valuation list, 
so that the full rateable value must be entered in the list (ri). 

Transfer of powers of vestry under the Poor Rate, etc.. Act, 

1869.—By s. 6 of the Local Government x\ct, 1894 (o), the powers, 
duties, and liabilities of the vestry of a rural parish (with certain 

(7 1 ) The powers of the vestry are, or may be, now vested in some othor body: 
vide infra , p. 91. 

(t) Norwood Overseers v. Salter , [1892] 2 Q. B. 118. 

(k) But under s. 12 the rate may be recovered (subject to special restrictions) 
from the oooupier, who may deduct the rate from his rent. The limitation 
imposed by s. 2 on the amount recoverable may also have to be considered 
Proceedings may also bo taken against the owner under s. 11. In Norwood Over¬ 
seers v. Salter , supra, it appears to have been held by Collins, J., that s. 11 
applies to cases under s. 3 as well as under s. 4. See [1892] 2 Q. B. at p. 131. As 
to the liability under s. 4 of an owner who is also occupier, see. pp. 94, 95, infra. 

( l) Janes v. Mayor , etc . of Woolwich (1908), Ryde and Konstam’s Rat. App. 
(1894—1904), 333. The decision dealt with a dwelling-house to which s. 4 could 
apply, as well as s. 8. It has been suggested that where s. 4, is in force (as it 
cannot apply to a hereditament which does not include a dwelling-bouse), as to 
such a hereditament an .agreement could legally be made under s. 3, oven though 
s. 4 is in force in the parish. If this is sc, the statement in the text requires 
limitation. 

(m) See the Poor Rate Assessment and Collection Act, 1869, s. 5, in Appendix I 

(n) Overseers of Sunderland v. Sunderland Union (1865), 84 L. J. M. C. 121; 
the ease was decided with reference to the Small Tenements Rating Act, 1850, 
but it is submitted that the same result follows a fortiori from the Act of 1869. 

(o) See Appendix I., infra. 
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exceptions not now material) are transferred to the parish council, 
if there is one; and by s. 19, the same powers, in a rural 
parish not having a parish council, are transferred to the parish 
meeting. 

With reference to parishes other than rural parishes (L<\, parishes 
in urban districts, county boroughs, and the metropolis), the Local 
Government Act, 1894, of itself does not transfer the powers of 
the vestry, but by s. 88 (1), (6), the Local Government Board 
may make an order conferring on the district council or other 
representative body certain powers of overseers, parish councils, 
'etc.; and by s. 84, in an urban district (pj, that order or some 
subsequent order may confer on the district council, or some other 
representative body, the powers of the vestry under ss. 8 and 4 of 
the Poor Bate Assessment and Collection Act, 1869 (cj). In the 
metropolis, outside the city of London, the powers of the vestry 
are now transferred to the council of the metropolitan borough 
comprising the parish, by virtue of s. 4 of the London Government 
Act, 1899 (r). In the city of London, the powers of the vestry 
are now transferred to the common council, under s. 18 of the 
City of London (Union of Parishes) Act, 1907 (s). Special provi¬ 
sion has been made by the recent Order extending the boundaries 
of the city of Birmingham (t). 

Limits o! value of hereditaments for which owners may 
be rated. —The third section of the Poor Rato Assessment and 
Collection Act, 1869, applies “ in case the rateable valuo of any 
hereditament does not exceed £20 if the hereditament is situate 
in the 4 metropolis ’ (u), or £18 if situate in any parish wholly or 


(p) Apparently, this does not apply to a county borough : soo s. 35 of tho Local 
Government Act;, 1894, in Appendix X. It appears to the writer that the deoision 
in Kir Male Burial Board v. Liverpool Corpyration, [1904] 1 Oh. 829, that the 
definition of “urban district ” in s. 21 includes a county borough, notwithstanding 
s, 35, does not negative the view abovo suggested: for though that case decides 
that s. 35 does not exclude the application of s. 21 to a county borough, it is 
consistent with this to say fcbat s. 35 excludes the application of s. 34 to a county 
borough. 

(q) It is not clear why these powers of the vestry aro specially mentioned in s. 
84 of the Local Government Act;, 1894 ; primft facie, at least, they aro included 
among the powers of the parish council, which are dealt with in s. 33 of the 
same Act. That section in terms applies to a county borough, whereas s, 34 
does not. 

(f) See Appendix X. 

is) 7 Edw, 7, c cxl., sot out in Appendix T. 

(t) See Art. XXXII. of the Order confirmed by the Local Government Board’s 
Provisional Order (19.10) Confirmation (No, 13) Act, 1911 (1 & 2 Geo 5, c. xxxvi,). 

(u) As defined by tho Metropolis Management Act, 1855 : soo s. 20. Under a 
local Act (51 & 52 Viet. c. clxxix.), s. 84, “s. 3 of the Poor Hate Assessment and 
Collection Act, 1869, is in force within the parish of West Ham as if such parish 
woro situate in the metropolis.” But this section was repealed by s. 59 of the 
West Ham Corporation Act, 1900 (63 & 64 Viet. c. ccxlvi.), which enacts that 
“ s. 3 of the Poor Bate Assessment and Collection Act, 1869, shall, in the case of 
hereditaments situate in the parish of West Ham, extend only to those heredita¬ 
ments of which the rateable value does not exceed £13.” 
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partly within the borough of Liverpool, or £10 if situate in any 
parish wholly or partly within the city of Manchester or the 
borough ot Birmingham, or £8 if situate elsewhere.’’ And s. 4 
applies to i( all rateable hereditaments [in which a dwelling- 
house is included] to which s. 8 of this Act extends.” 

In Norwood Overseers v. Salter (%)> an order of the vestry had 
been made under s, 4 (directing the overseers to rate the owners), 
and an owner had made an agreement under sub-s. (2) of that 
section in respect of a house, which at the date of the agreement 
was within the limit of rateable value prescribed by s. 3. Subse¬ 
quently a new valuation list was made, in which the rateable 
value ot the house was raised above the prescribed limit. In the 
.first rate based on the new valuation list, the overseers rated tlie 
occupier, who contended that the owner should have been rated 
pursuant to the order of the vestry. The overseers contended 
that the rate must necessarily follow the valuation list (,//), and 
that the rateable value, as it appeared therein at the date when 
the rate was made, must determine whether the house fell within 
the prescribed limits of rateable value. Two judges of the 
Queen s Bench Division agreed with this construction so far as 
orders under s. 4 were concerned. Collins, J., said («): “ The 
oider [under s. 4] is ambulatory as to all rateable hereditaments 
oi. the class described in s. 3. That order is one which applies 
only to such hereditaments as at the time of making the rate 
arc below the prescribed value.” But the court were divided 
on the question whether the rateable value at the date of the 
rate determined whether the hereditament was within the pre¬ 
scribed limits of value in dealing with agreements under s. 3. 

| AWjaNs > said: “In my opinion the true and reasonable 
viov\ to take of s. 8 is that it permits such agreements to be 
made in respect of any house or houses so long as it, or they, 

(o not exceed the limited rateable value, but no others; and 
f iat agreements under s. 8 should be construed as having 
application to the hereditaments mentioned in them, only so 
long as such hereditaments continue of a rateable value not 
exceeding the limited amount” (a). It is submitted that this 
represents the better opinion. Apart from the weighty reasons 
given by Hawkins, J., it may be noticed that the effect of the 
judgment of Collins, J., on this point is that s, 4 applies to a 
c ass of hereditaments different from that to which s;3 applies, 
although the scope of s. 4, by express reference to s. 3, extends 
' to all hereditaments to which s. 3 extends.” 

(/ ) U892] 2 Q. E. 118. 

g ** ■* 1 

(«) See [1892] 2 Q. Ji. ( at p.'l 38 , 
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Agreements under s. 8 o£ the Poor Rate Assessment and Collection 
Act, 1869. -The agreement must be in writing (ft), and must 
apparently (in most, if not in all cases) bear a sixpenny 
stamp (c). The overseers may agree with some, even though 
they cannot agree with all, of the owners of hereditaments of the 
prescribed value in the parish; and they may make an agree¬ 
ment which does not relate to all of the houses (of the prescribed 
value) belonging to the same owner. Neither under s. 3, nor 
under s. 4, can the parish authorities compel an owner to pay 
poor rates in respect of property while it is unoccupied (d). The 
question whether an owner, who is in occupation, can receive a 
commission in respect of the house which he occupies, is 
considered below (e). 

Rating of owners under & 4 of the Poor Rate, etc. Act, 1869. — 
The proviso to s. 4 prevents the scope of the section from 
extending to any hereditament (within the prescribed value) 
“ in which a dwelling-house shall not be included.” 

The first sub-section enables the vestry (/) to order that the 
owners of all hereditaments (of the specified value (g) and 
description) within the parish shall be rated, and the order may 
be rescinded in the way prescribed by sub-s. (3). No order can 
be made which applies to less than all such hereditaments in 
the parish (A). 

When an order lias been made under s. 4 (1), any individual 
owner, under s. 4 (2), may give notice (/) that he is willing to 
pay rates, whether his houses are occupied or not, but such 
notice must apply to “ all such rateable hereditaments of which 
he is the owner/’ Apparently the overseers must allow some 
further abatement on receipt of a notice under s. 4 (2), though 
they are not bound to allow a further 15 per cent. 

It would probably be held that no special formalities are to be 

(6) The absence of a written agreement, or any informality or defect in the 
agreement, does not affect any qualification or franchise : ;ee the Assessed Bates 
Act, 1879, passed in consequence of Bennett v. Atkins (1878), 4 C. P. D. 80. But 
the Act just cited is repealed, “so far as it relates to franchise and any disqualifi¬ 
cation which depends on franchise,” by the Representation of the People Act, 
1918 (8 Geo. 5, c. 64); see s.-47 and Sched. 8. 

(c) See note (i), infra, as to notices under s. 4. 

(rt) The oase is different with regard to tho rating of owners to the general 
district rate under s. 211 (1) (a) of the Public Health Act, 1875 ; see H. v. Barclay 
(1882), 8 Q. B. IX 486. 

(e) Infra , pp. 94, 95. 

(/) Or, in some cases, the parish council or some other authority : see p. 90. 

(£/) As to the limit of value, see Norwood Overseers v. Sailer, [1892J 2 Q. B. 118, 
supra, p. 92. 

(h) An order made under this section extends to the borough rate and watch 
rate; see Municipal Corporations Act, .1882, sa. 147, 197 (5). 

(i) The Law Officers have advised that this notice is not an agreement, and is 
not liable to stamp duty; see 28th Annual Report of Local Government Board 
(.1898—99), p. xcvii. 
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observed in making an order under s. 4, provided the intention 
be clear (k). In Janes v. Woolwich Corporation (1), it was held 
that a resolution “that all. agreements with owners be made 
under s. 3” was sufficient to rescind an order made under a. 4, 
■without specially mentioning the order, because the two sections 
could not both be in operation at once in the same parish as to 
the hereditament in question (m). 

Who is the “owner” under the Act of 1869.— By s. 20 of 

the Poor Rate Assessment and Collection Act, I860, “the word 
‘ owner ’ shall mean any person receiving or claiming the rent 
of the hereditament for his own use, or receiving the same for 
the use of any corporation aggregate, or of any public company, 
or of any landlord or lessee who shall be a minor, a married 
woman, or insane, or for the use of any person for whom he is 
acting as agent ” (n). It is believed that the practice of rating 
an agent is not very frequently adopted. Probably the definition 
refers to the agent for the time being : it is submitted that an 
agent against whom any order is made (or ought to be made) 
cannot get rid of an existing liability by resigning the agency (o), 
though he may, by resigning, escape liability for rates made 
after his resignation. 

The definition of “ owner ” above set out refers to “ any person 
receiving or claiming the rent of the hereditament, etc.”; there 
may bo more persons than one who receive rent, for a tenant, may 
hold land at a ground rent and sublet at a rack-rent; or be 
may hold at a rent which was once a rack-rent, and may sublet 
at a higher rent. It is submitted that it would be safest for the 
rating authorities to assume that only the person receiving rent 
from the occupier is within the definition. Next it must be 
noticed that the definition uses the phrase “shall mean” and not 
“ shall include ” This seems to show (p) that the effect of the 
definition is that the word “ owner ” in the Act of 1869 applies 
only to persons who receive or claim rent, and that a person 
who is an “ owner ” in the ordinary sense of the word, but who 
occupies his own property, and therefore does not receive or 
claim rent in respect of it, is not the “ owner ” within the mean¬ 
ing of the Act of 1869. Further, it is submitted that, even if 

(k) Cf, Bavin v. HnUMnson (1862), 81 In J. M. C, 229, 

(/.) [1903] By do and Rons tarn’s Bat. App. (1894—1904), 333. 

{m) Vide supra, p. 90, note (l). 

(n) This definition does not determine who is the “ owner ” within s. 7 of the 
Representation of the People Act, 1867; that question i» considered, supra, p. 88. 

(o) Cf. Broadbent v. Shepherd, [1901] 2 K. B. 274. 

(P) See & y- fwta (1856), C. E. & B. 999, at p. 1007 ; 7?. v. Hermann (1879), 

;r* u ' , 284 »P- ^5 ; Robinson v. Barton Ecdes Local Board (1883), 8 App. 
Oa?. 798, at p; 801. v ** 
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this argument is not conclusive, an “ owner ” who is in occupa¬ 
tion of his own property, is not entitled to any commission or 
abatement under s. 3 or s. 4 of the Poor Rate Assessment and 
Collection Act, .1869. For it has been held (<i) that such an 
owner is not entitled to a reduction of the general district rate 
made under the Public Health Act, 1875, s. 211 (1) (a), which 
gives power to rate “ the owner instead of the occupier.” Now 
s. 4 of the Poor Rate Assessment and Collection Act, 1869, also 
uses the phrase “ owners shall be rated instead of occupiers,” 
and, on the authority of the case above referred to, these words 
must apparently be construed as excluding the case of an owner 
who is himself the occupier. Further, although s. 3 of the Act 
ot 1869 does not use the words “instead of occupiers,” where 
the owner is himself in occupation, he must be rated in any 
event, and the-case above referred to seems to show that he 
cannot earn the commission payable under that section by 
agreeing to pay part of that which (without any agreement) he 
is liable to pay. The recital in s. 19 of the Poor Relief Act, 
1819 (r), also seems to give an additional reason for adopting 
this view. 

In lie Allen(g), where an order had been made under s. 4 of 
the Poor Rate Assessment and Collection Act, 1869, that owners 
should be rated, and a married woman (the owner of certain 
houses) had given notice under suh-s. (2), that she was willing to 
be rated, whether the houses were occupied or not, it was held 
that (on making default in payment) the rates were recoverable 
against her by distress and imprisonment, and that she had 
made no contract with the overseers, so as to bring the case 
within s. 1 of the Married Women’s Property Act, 1882 (t). It 
must, however, be noticed that although the liability to be rated 
tor the houses, so lone/ as they were occupied, did not depiond 
upon any contract,’ or voluntary act of the owner, but upon a 
compulsory order of the vestry under s. 4 (1) of the Act of 1869, 

I he liability to pay rates for houses while unoccupied did depend 
upon the notice voluntarily given under sub-s. (2). This point, 
whatever be the effect of it, seems not to have been fully 
appreciated in the judgments in lie Allen. 

(rj) B. v. Propcrt, [1911] 1 K. 13. 88. 

(>■) 59 Geo. 3, e. 12; supra, p. 81. 


(6) [1894J 2 Q. B. 924. 
(f) 45 & 46 Viet. o. 75. 
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Allotments, -At one time local authorities providing allot¬ 
ments were liable to be rated as occupiers, instead of the tenants ; 
this has been altered by recent legislation, but as the history of 
the law is somewhat involved it may be convenient to note the 
successive enactments. The Small Holdings and Allotments Act, 
1908(a), by ss. 23 and 24, as explained by s. 61 (4), gives power 
to the council of a borough, urban district, or parish, and (in 
certain cases) to a parish meeting and to a county council, to 
acquire land for allotments, and s. 27 (2) enacts as follow: 

“ The council providing the allotments shall, for the purposes of all rates 
and taxes, and all tithe rent-charge payable by an occupier, be deemed to 
be the occupiers of the allotments which are let, but they shall cause the 
sums from time to time paid by the way of such rates, taxes, and tithe rent- 
charge in respect of the allotments to be apportioned among them, and 
cause the sum so apportioned in respect of each allotment to be certified 
to the tenant thereof, and such sum shall be added to the rent otherwise 
payable by the tenant in respect of such allotment, and shall be deemed to 
be part of the rent, and bo recoverable accordingly: 

“ Provided that for the purposes of the parliamentary franchise, and the 
municipal and other local franchises, the tenants shall, notwithstanding 
this provision, be deemed to be the occupiers, and such rates sh all be deemed 
to have been paid by them ” (6). 

Very similar provisions had been contained in s. 7 (2) of the 
Allotments Act, 1887. The Small Holdings and Allotments Act, 
1908, by s. 62, repealed the whole of the Allotments Act, 1887, 
“ except as respects sub-sections (4) to (8) of s. 3, so far as they 
are applied by any other enactment.” This section seemed to 

(a) 8 Edw. 7, c, 86. 

(b) Compare the Poor Bate Assessment and Collection Act, 1869, s. 7, in 
Appendix I.; see also p. 85, awpra. 
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show that the repeal of s. 7 of the Allotments Act, 1887, took 
effect on that section as applied by s. 9 (14) and s. 10 (6) of the 
Local Government Act, 1894, to allotments acquired under that 
Act. If then s. 7 of the Allotments Act, 1887, was altogether 
repealed, the owners of allotments acquired under the Act of 1894 
must be rateable (if at all) under s. 27 (2) of the Act of 1908- 
But the Land Settlement (Facilities) Act, 1919 (9 & 10 Geo. 5, 
c. 59), by s. 25 (2), s. 33, and the Third Schedule, repealed 
s. 27 (2) of the Small Holdings and Allotments Act, 1908. 
Consequently if (as is suggested above) the repeal, of the Allot ¬ 
ments Act, 1887, by the Act of 1908, took effect on s. 7 (2) of 
the Act of 1887 even when that section was applied by the Local 
Government Act, 1894, to allotments acquired under the last- 
mentioned Act, there is now no section in force making the 
owners of allotments liable to be rated instead of the occupiers 
thereof. 

The partial exemption of allotments, as being “ agricultural 
land,” is considered in Chapter X., infra, p. 163. 

Advertising hoardings.— The rating of advertising hoardings, 
and buildings or land used for exhibiting advertisements, has been 
specially dealt, with by the Advertising Stations (Rating) Act, 
1889 (c). The cases decided before the passing of that Act have 
something more than a more historical interest, because they 
illustrate what is meant by “ occupation ” in connection with the 
law of rating (d). 

It seems clear that before the Advertising Stations (Eating) 
Act, 1889, was passed, if the possibility of using land or buildings 
for the purpose of advertising increased the rent which a tenant 
might be expected to give for such land or buildings, that increase 
in rent was to be taken into account in estimating the net annual 
(or rateable) value under s. 1 of the Parochial Assessments Act, 
1836 (<;). The additional value attaching to a corner house in a 
prominent position, in consequence of the opportunities it offers 
for advertising, must (it is submitted) be taken into account just 
as much as the additional value attaching to the same house in 
consequence of the opportunities it offers for doing a large retail 
business. Anything which would increase the rent must increase 
the rateable value. But this is not the question on which the cases 
have been decided. The point to bo determined was not whether 
the additional value attributable to the exhibitionof advertisements 
formed part of the rateable value, but who was the person to be 

8 52 & 58 Viol.' c. 27 : see Appendix T., and p. 100, infra. 

V-ide supra, pp. 58—62. _ , 

(e) Sue B. v, SI- Pancras (Willing's Case) (1877), 2 Q. B. D. 581, at pp. 587, 588, 
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rated for that additional value. If the advertising contractor was 
rated, he denied liability on the ground that he was not in occupa¬ 
tion of land, but had merely a licence to enter and use it (/) : if 
the occupier of a building was rated for advertisements affixed to 
the outside of the building, he denied that the use of the outside 
constituted part of his occupation. 

Willing’s Case.—In R. v. St. Panrras (g), an attempt was 
made to rate the appellant, Mr. Willing, an advertising contractor, 
in respect of two advertising stations, or hoardings. One of these 
was erected in front of a suburban villa, inhabited only by a care¬ 
taker, and advertised to be let or sold. The hoarding was erected 
by the appellant, being bolted to the wall in front of the house, 
and supported by struts run into the ground behind the wall. The 
hoarding had been put up under an agreement made with a 
former lessee of the house, upon terms which did not appear, and 
was kept up under an agreement with the owner, contained in 
letters in which the appellant agreed to pay “ rent for liberty to 
affix advertising boards,” and “ to give up possession on 24 hours’ 
notice.” The second hoarding was erected by the appellant in a 
similar way, in front of a house which was being rebuilt, and 
which did not belong to the appellant; he had obtained permission 
to use the place for advertising purposes, and had no further rights 
over the premises. It was held that the appellant was not rateable 
in respect of either hoarding, on the ground that he was not in 
occupation of the land, but had merely a licence to use it (h). 

Other cases decided before the Advertising Stations (Rating) 
Act. —In. Taylor & Co. v. Overseers of Pendleton (i), on facts 
very similar to those in R. v. St. Patients (A), the Queen’s Bench 
held the advertising contractors to be rateable as occupiers of 
land. Two advertising stations were in question. As to the first, 
the owners of land, who were timber merchants, by an agreement 
in writing, agreed to let to the appellants (who were advertising 
agents) at a yearly rent for a term of seven years an advertising 
station forming the wall of a timber shed, the appellants under¬ 
taking to pay all rates and taxes. The shed was used by the 
timber merchants for storing timber. In the second ease, the 
owners of land, by an agreement in writing, allowed the adver¬ 
tising agents “ the privilege of erecting an advertising hoarding,” 
and of removing an existing wall for that purpose; the agreement 

.(/) ?. !w difficulty of distinguishing between a licence to use land for an 
a.ayertiKmg sLafeion and a yearly touanoy is illustrated by Wilson v. Tavemr [190 1 
i Cjh. ; and Provincial Bill Posting Co. v. Loio Moor Iron Go.. [19091 2K B 
infra, p. 99; see also Kerrison v. Smith, [1897] 2 Q. B. 445. 

fn\ /isijVi o r\ col ^ 


[i) (1837b 19 Q. B. 0. 288. 


(?) (1877), 2 Q. B. D. 581. ' ’ 1 J 

h.) An extract from the judgment is Hot out supra, p. 11. 


WU uuu .’uyuw, y. J.X. 

(k) (1877), 2 Q. B. D. 581 ,j 


supra, p. 


supra. 
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was to be in force for a term of three years, at a yearly rent. The 
advertising agents (the appellants) had removed the wall and 
erected in its place a hoarding, supported by wooden posts and 
stays let into the ground; the land behind was waste ground. It 
was held , as to both hoardings, that the appellants were rateable 
as occupiers. As to the second hoarding. Wills, J., said ( l): 

“ No doul, t the terms used are in favour of the view that it was intended 
to grant only a licence or privilege, and not an occupation. But if the 
so-called privilege itself amounts to an occupation, that privilege is rateable- 
Though he has called it ‘ the privilege of erecting a hoarding,’ the landlord 
has in effect granted the right to the exclusive occupation of the soil 
occupied by the erection ”(»«). 

It is remarkable that in the judgments in Taylor & Co. v. 
Overseers of Pendleton {win supra), no notice is taken of Willing’s 
Case (»), which is not easily distinguishable. Reference was made 
to Shaw, Aston and Thorpe v. Salford (o), as showing that where 
posts were let into the ground, the advertising contractor would 
he rateable, but where boards were merely fastened to the end of 
a house, he would not he rateable. 

Some doubt has been thrown upon the decision in Taylor ,£• 
Co. v. Overseers of Pendleton (p), by the decision of the Court of 
Appeal in Provincial Bill Posting Co. v. Low Moor Iron Co. (q). 
In the latter case, which was an action for wrongful distress, the 
defendants by an agreement in writing, had agreed to let to the 
plaintiffs “the exclusive right of posting bills and exhibiting 
advertisements upon” certain lands of the defendants, “and of 
fixing hoardings and doing all that is usual and proper to utilise 
the premises for bill posting and advertising purposes for the term 
of seven years ”; and the agreement provided for the payment of 
a yearly sum, payable quarterly, to the defendants, and further 
provided that “ rates and taxes are to be paid by the tenants.” 
On these facts all three judges of the Court of Appeal were of 
opinion (perhaps without making it the ground of their judgments) 
that the agreement created a licence to go upon the land, and 
not a tenancy. It is possible, however, that persons having 
merely a licence under such an agreement, may still be rateable 
as occupiers, even though their occupation is not under any form 
of tenancy known to the law (r). 

(l) Byde’s Bat. App. (1886- 1890), at p, 282. 

(m) Cf. tho dictum of Lord Davey, in Holywell Union v. Halkyn District Mines 
Drainage Go [1896] A. 0.117, at p. 181: “ An easement irmy be of such a character 
as involves the occupation of land for its exercise.” See also pp. 51 59 sunm 

In) It v. St. Pancras (1877), 2 Q B. D. 681, supra , p. 98. ’ ’ i 

51 J. P n 3^° Case * c °k e J sew kere reported, may be found in 

fa) (1887), 19 Q. B. D. 288; Byde’s Bat. App. (1886—1890), 276. 

{q) [1909] 2 K.. B. 341. ' 

in See PP- 54 » 59, supra ; and see specially Holywell Union v. Halkyn District 
Mines Drainage Co., [1895] A. C. 117, at p. 121; cited supra t p. UO. ' 
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The Advertising Stations (Rating) Act, 1889.—This Act (s) 
was passed two years after the decision of Taylor & Co. v. 
Overseen of Pendleton (t), and was apparently passed to meet 
the difficulties disclosed by that case and the other cases therein 
referred to. It has been suggested that the Act leaves untouched 
the liability of the advertising contractor as an occupier of land, 
if the rights which he exercises amount to occupation ; and that 
the Act imposes an additional (or alternative) liability on some 
other person. But it is not easy to support this contention, and 
it is safer to assume that the only person who can be rated in 
respect of advertising stations is the person liable under the Act. 

By s. 8, “ Where any land is used temporarily (v) or per¬ 
manently for the exhibition of advertisements, or for the erection 
of any hoarding, frame, post, wall, or structure used for the 
exhibition of advertisements but not otherwise occupied, the 
person who shall permit the same (sr) to be so used, or (if he can¬ 
not be ascertained) the owner (y) thereof, shall be deemed to be in 
beneficial occupation of such land or part thereof, and shall be 
rateable in respect thereof to . . . all local rates, according to the 
value of such use as aforesaid.” Section 8 applies to a hoarding 
erected on a highway in front of buildings in course of con¬ 
struction (?). 

By s. 4, “Where any land or hereditament occupied for other 
purposes, and rateable in respect thereof (a), ... is used tem¬ 
porarily ( b ), or permanently for the exhibition of advertisements, 
or for the erection thereon or attachment thereto of any hoarding, 
frame, post, wall or structure, used for the exhibition of advertise¬ 
ments, the gross and rateable value of such land or hereditament 
shall be so estimated as to include the increased value from such 
use as aforesaid.” 

By s. 5, where under any power vested in them by any local 
or general Act (c), any corporation, vestry, etc., grant a licence 
for the temporary erection of any hoard, gantry, scaffold, or 
other structure upon or over part of any public highway, or upon 

Is) See Appendix I. [t) (1887), 19 Q. B. J>. 388, supra, p. 98. 

< This word is apparent!v inserted with reference to the decision in B illing's 
Case, R, v. St. Pamras (1877), 2 Q. B. I). 581 1.1,28), that permanence 

is an essential element in occupation. 

LA This word refers to the word “ land,” and not to “hoarding, etc. Sea 
Shelly v. Dillon (1892), 80 L. B. It. 304, at p. 314. 

(?/) The term is defined in s. 2; see Appendix I., infra . 

(z) Chappell v. Overseers of St. Botolph , [1892] 1 Q. B. 561; Hyde’s Bat. App. 
(1891—189^, 286, infra , p. 102. 

(а) These words show that hoardings cannot be rated if erected on land which 
is occupied, hut oxempt from rateability, e.g.,m bemg Crown property, or exempt 
under any special statutory exemption. 

(б) Sec note (u), supra. 

(c) See, for example, the City of London Sewers Act, 1848 (11 & 12 Viet, 
c. elxiii.), s. 1G2; 57 Geo. 3, c. xxix. (Michael Angelo Taylor’s Act), s. 75; and the 
Metropolis Management Act, 1855 (18 & 19 Viet. c. 120), s. 122. 


MIN/Sr^ 



Chap. iv.J Advertising Stations (Rating) Act, 1880 . 101 


or over any land, the property of the corporation, vestry, etc., 
each corporation, vestry, etc., may include in such licence a 
condition prohibiting the, affixing of advertisements to such 
loard, etc., or sanctioning the affixing of advertisements on 
payment, of such sum, and on such conditions as the corporation, 
vestry, etc., may determine. Any payments received under the 
section are to be applied in aid of the highway rate. 

b irst, it must, be noticed that this section applies only where 
the licence therein referred to is granted “ under any power vested, 
in them by any local or general Act,” and apparently does not 
app y where the licence is granted by the owners of land in the 
exercise of their ordinary common law rights as freeholders. 

ext, it must be noticed that this section deals with licences to 
do two different things : (1) the licence to erect a hoarding, and 
(»the licence to use it for advertising. It seems clear (at all 
events, in the case of a hoarding erected upon land which is not 
the property of the local authority granting the licence) that the 
sum paid (if any) for the licence to use the hoarding for advertising 
is closely analogous to the duty paid for a public-house licence. It 
forms no part of the rent, and therefore (in calculating the rate* 
aole value) it must not be added to the sum paid to the land-owner 
for the right to erect the hoarding: and if, by the bargain between 
the advertising contractor an'd.the land-owner, the latter undertakes 
to pay the local authority the duty charged for the licence, the 
sum so paid must he deducted from the sum which the laud-owner 
receives from the contractor. For it must be deducted from the 
sum paid to the landlord, either as being (1) one of the payments 
which (apart from any special covenant) the tenant will have to 
pay, and for which he will make an allowance in fixing the rent; 
or (2).as being an “expense necessary to maintain the heredita¬ 
ment m a state to command the rent ” (d) on the principle laid 
down in Uaddle v. Sunderland Union (e), viz., “that wherever the 
estimate of tho net annual value of a rateable hereditament is 
based upon a condition not corporeal appertaining to the heredita¬ 
ment, such as a licence, one must, in making the estimate, deduct 
expenses necessary for the accrual of the condition ” (/). Further 
if the landowner pays the rates out of the total sum paid to him 
by the advertising contractor, a deduction from that total sum 
must be made in respect of the rates, in order to arrive at the 
lateable value. Thus, if after making the necessary deductions 

( d \ s . 0 e the definition of “ net annual value” in s. 1 of tho Parochial 
monts Act, 1886 , and the corresponding definition of “ rateabfo value ” it, s 4 ' 0 f 
Act ’ 1869 ’ ljofch Acis are set out in Appendix I. 

. H 1 l98 l I K.B. !?• W 9 . Note that the distinction drawn in that oa‘-e 

between injustices' certificate, and tho publican's excise licence, is inapffiicabV 
to the licensing of advertising hoardings. luappncawe 

(/) 1 'fiis subject is further considered in Chapter XXIV., infra. 
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(if any) for repairs, renewals, and insurance, the sum paid by the 
advertising contractor is 25s., and the rates amount to 5s. in 
the pound, the rateable value is only Ml. As to the repairs: if 
the advertising contractor undertakes the burden of keeping the 
hoarding in repair, no deduction for repairs ought to be made 
from the rent paid to the landowner, because that rent goes into 
his pocket as a net sum; and the advertising contractor, in 
considering what rent he will pay, has (presumably) taken into 
account the expenses of maintenance. But if the advertising 
contractor erects the hoarding for himself, the rent which he 
pays is of the same nature as a ground rent, and something 
may fairly be added for interest on the cost of erecting the 
hoarding, if that hoarding is (as must often be the case) so 
fixed to the ground as to form part of the rateable hereditament; 
for it is obvious that an advertising contractor would give a 
higher rent for an advertising station if the hoarding were 
already erected, than he would give if he had to erect the 
hoarding for himself at his own expense (g). 

Cases decided alter the Advertising Stations (Rating) Act, 
1889.—Although this Act was passed to get rid of difficulties, 
it is not always easy to determine who is the right person to 
be rated under it. In Chappell v. Overseers of St Botolph (h) f 
a hoarding was erected on the public highway in front of land 
vested in the Postmaster-General. The appellant (who was 
rated) was the builder employed to erect buildings for the 
Postmaster-General, and by his contract covenanted to maintain 
the hoarding, which had been already erected (by other persons) 
before the making of the appellant's contract. The appellant 
let to advertising contractors the use of the hoarding for affixing 
advertisements at a monthly rent. It was contended for the 
appellant that the person rateable under s. 3 was the person 
who permitted the “land” to be used; that this permission 
was given either by the Postmaster General, who owned the soil 
of the highway, or by the highway authority whose licence had 
to be obtained for the erection of the hoarding thereon. But 
it was held by the Queen’s Bench Division that the appellant 
was rateable (i). In this case no suggestion was made that the 
advertising contractors ought to have been rated instead of the 
appellant, as the persons who permitted the hoarding (which 
might be regarded as part of the land) to be used for tho 

((/) The rating of advertising stations on the lines or stations of railway companies 
is discussed in Chapter XIV., infra , p. 268. 

(k) [1892] 1 Q, B. 501 ; Hyde's Rat. App. (1891-1898), 283. 

(i) In the course of the argument, Mathew, J m said ; “ The man who permits 
the hoarding to be used for advertisements, permits the land which upholds the 
hoarding to be so used.” See Ryde’s Rat. App. (1891—1898), at p. 290. 
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exhibition of advertisements. But in 'Burton v. St. Giles and 
St. George, Bloomsbury (k), on facts similar, to those in Chappell 
v. Overseers of St. Botolph, it was decided ihat tlio advertising 
agent was not rateable. 

In Shelly v. Billon (I), an Irish case, an advertising contractor 
had, by permission of the occupier of a field, erected a hoarding 
on the wall of the field, and used the hoarding for the purposes 
of advertising. It was held that the occupier of the field, and 
hot the contractor, was the person to be rated. It fiiust be 
noticed that the case came under s. 4 of the Advertising Stations 

(llafeig) &V16B9... ■. ... .. 

In Lewisham Corporation v. Avey (m), a house and garden 
were let under a lease, whereby the lessor was “to retain the 
use of the side wall of the premises,’* to let for an advertising 
station ; and the lessor accordingly let the wall for advertising, 
and received the money paid for the use, the lessee receiving 
nothing in respect of such use. The lessee occupied the house 
and garden, and was rated for “house, garden and advertising 
station”; he disputed liability on tho grounds that the case 
came within s. 3, as he was not in occupation of the external 
side of the wall, and derived no benefit from its use, and that 
the lessor was the person who permitted the wall to be used for 
advertiBements. But the Court held that the lessee was liable 
to be rated, in effect deciding that the case came within s. 4. 

Ambassadors’ houses.—The Diplomatic Privileges Act, 1708 (a), 
which was declaratory of the law of nations (o), makes void “ all 
writs and processes whereby the person of any ambassador or 
other public minister of any foreign prince or state,” or the 
domestic servant {p) of such ambassador and minister, may be 
arrested, and “his or their” (q) goods and chattels may be 
distrained, seized, or attached. 

There being no means of enforcing the poor rate against 
ambassadors and their servants, it follows that the houses 
occupied by such persons cannot be effectively rated. The 

(ft) [1900] 1 Q. B. B89 ; Rydo and Konstam’s Bat. App. (1894 -1904), 27. 

(1) (1892), 30 L- B. Ir. 304. 

(in) (1912), 76 J. P.843. • 

(n) 7 Anne, c. 19. The Act was passed in consequence of the arrest of: an 
ambassador of Peter the Great for debt,-and “ to prevent the like insoleneiee in the 
future ” : see the preamble and s. 3. The history of the proceedings which led to 
the passing of the Act may be found in Triquet v. Bath (1764), 3 Burr. 1478, at 
p. 14.80, and in Stephen’s Commentaries, Vol. 2, pp. 492, 493 (14th ed.). 

(o) Triouet v. Bath, supra ; Viveash v. Becker , 8 M. & S. 284, atp. 292 ; Novella^. 
Toogood (1823), 1 B. & C. 554; Parkinson v, Potter (1885), 16 Q. E. D. 152; 
Suarez v. Suarez, [1918] 1 Oh. 176. 

(?») The privilege is not limited to domestic servants : see Parkinson v. Potter, 
supra. 

(q) The goods of the servant, as well as those of tho ambassador, are (it is sub¬ 
mitted) protected ; see Novello v. Toogood and Parkinson v. Potter, ubi supra. 
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exemption attaches to the occupier, and not to the thing 
occupied, and it appears to offer a close analogy to the exemption 
of the Grown (r). A house belonging to a foreign ambassador 
arid let to a stranger, being an ordinary British subject, would 
not be exempt, because there would he nothing to prevent a 
distress of the occupier’s goods. 

The privilege of a foreign minister, or ambassador, may ho 
waived, if it be done with the consent of the government 
appointing him (s) ; and this may be done by inviting or 
submifihrg to the local jurisdiction. Possibly a person may 
be fstopped by his conduct from claiming the priyileg^^ 
waiver must be strictly proved, and the acts relied on to prove 
waiver must be done with full knowledge of his rights by the 
person waiving them (n). The exemption extends to an attache (x) 
as well as to the ambassador himself, and it extends to a British 
subject, accredited to Great Britain as a member of an embassy, 
unless he has been received by the British Government upon 
the express condition that ho shall be subject to the local 
jurisdiction of his own country (y). The exemption from process 
continues for such, a reasonable time after a foreign ambassador 
has presented his letters of recall as is necessary to enable him 
to wind up the affairs of his embassy and to prepare to return 
to his own country; and it continues even though his successor 
has within that time been appointed (z). 

The exemption does not extend to consuls (a). 

In Novella v. Toocjood (b), a British subject, who was engaged 
as a chorister in the Roman Catholic chapel attached to the 
Portuguese Embassy, lived in a house which he rented for 
himself, and part of which he let out in lodgings. It was held 
that he was liable to be rated for this house, and that his goods 
there were liable to be distrained. Abbott, OJ., said (c): 

“'Whatever is necessary to the convenience of an ambassador, as connected 
with his rank, his duties, and his religion, ought to bo protected; hut an 
exemption from the burthens borne by other British suhjeots ought not to 

(r) See Chapter VII., and in particular the judgment of Blackburn, J,, in 
J&nes v. Mersey Locks (1865), 11 H. L. 0;"448, cited infra, p, 128. 

(ft) Suarez v. Suarez, [1918] 1 Oh. 170; sec also, [1917] 2 Oh. 181; [1917] W. N. 
312, for the other proceedings in the same case. The decision follows Taylor v. 
Best (1854), 14 C. B. 487. 

(t) See the judgment of Scrutton. Tj.J.. in Suarez v. Suarez, [1918] 1 Oh. 170. 
at p. 200. 

(u) In re Republic of Bolivia Exploration Syndicate, [1914] 1 Ch. 139. 

(ie) Parkinson v. Potter (1886), 16 Q. B. D. 152. 

. (?/) Macartney v. Oarbutt (1890), 24 Q. B. I). 868. This case ia not (\uite con¬ 
sistent with the judgment of Wills, J., in Parkinson v. Potter (1885), 16 Q. B. D. 
152, at p 162. 

W Musurus Bey v. Oadbm , [1894] 2Q.B. 352, But seo also Suarez v. Suarez, 
[1918] 1 Oh. 176. 

(a) Viveash v, Becker (1814), 3 M. & S. 284. 


(6) (1823), 1 B. & C. 554. 


(c) 1 B. & 0,, at p. 562. 
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k: granted, m a case to which the roason of the exemption does not apply. 
“ 10 uot S AV that, the .servant must reside in the ambassador’s house, I 
do not say that he may not have a house fit and convenient for his situation 
us tho servant of an ambassador, nor that the furniture in such a house will 
not be privileged. . . . In this instance the servant lot a part of the 
house in lodgings. Such a house was not necessary for the personal con¬ 
venience of the plaintiff [tho servant]; and therefore could not bo necessary 
tor that of tho ambassador his master n (d). 

must be noticed that s. 5 of the Diplomatic Privileges Act, 
1(08. .(7 Anne, c. 12), prevents the Act from conferring any 
benefits on traders, and requires that the servants of an 
ambassador who claims the benefit of the Act must be registered 
in the manner prescribed by the section. 

lo meet the difficulty caused by the exemption of ambassadors 
and their servants, tho Metropolitan Police Act, 1829 (10 Geo. 4, 
o. 44), s. ... 7, enacts that where any messuages, lands, tenements, 
or hereditaments within the metropolitan police district are 
occupied by any ambassador, etc., or by any other person not 
liable to the payment of poor rate, all money payable for the 
purposes of the police by the occupier of such messuages, etc., 
shall bo paid by and recoverable from the landlord or owner, 
who shall for this purpose bo deemed the occupier (e). Similar 
pi ovisious as to other local rates are to be found in some local 
Acts (/). 

, Jf) See, the remarks of Wills, J., on this case in Parkinson v. Potter (1885), 

(185)0)', 24 iQ^ b’d Hg 62 ’ aml Wlth 11080 remarks compare Macartney v. Garbutt 

P) AsmdiarpioviHion as to land tax will be found in fcbo Land Tax Act, 1797 

KfvZJ’m/Pr V' 4 ?’ tax umlor S®hed. A. in tho Incomo Tax 

Act, 1812 (5 & (, Viet. o. 85), s. 60, Sehed. A., Rule No. IV 7 . 

JB *»• for 86 Goo. 8 ,c. 73, a. 190 (relati ng to the parish of Marvlebone); 

59 Geo. 8 , e. xxm., «. 77 (St. ffancras); 7 Geo. 4 , c. oxxl, «. G 9 (St. George's 
Hanover Square);,11 Goo. 4, c. x„ ». 97 (St. Gil*-in-the-Fields and St. George 

67 - U 81 (Michael Angelo Taylor’s Act); 5 Goo. 4 , 

o. 100 , a. 76 (Crown Estate in Regent Park, Regent Street, etc.). 
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The Lands Clauses Consolidation Act 1845, & 183* This 
section ( a), which is incorporated in most Acts authorising public 
improvements (b), as well as in Acts enabling trading companies 
to acquire land, enacts that “ if the promoters of the undertaking 
become possessed by virtue of this or the special Act (c) . . . . 
of any lands charged with the land tax, or liable to be assessed to 
the poor’s rate, they shall from time to time, until the works shall 
be completed and assessed to such land tax or poor’s rate, be liable 
to make good the deficiency in the several assessments for land 
tax and poor’s rate by reason of such lands having been taken or 
used for the purposes of the works ; and such deficiency shall be 
computed according to the rental at which such lands, with any 
building thereon, were valued or rated at the time of the passing 
of the special Act,” 

It is important to notice the nature of the liability created by 
this section. It does not render the "‘ promoters of the under¬ 
taking” liable to be rated (d), and it is, therefore, wrong to enter 
their names in a rate (<?); The promoters become liable to pay a 
sum of money, which is recoverable by action (/), and not (as is 
the case with rates) ‘by application to justices for a distress 
warrant. In Stratton v. Metropolitan Board' of Works (g), it was 

(a) Sot out in Appendix I. 

(b) See, however, p. 107, infra, as to the Housing, Town Planning, etc. Act, 1909. 

(c) That is the Act incorporating the Lands Clauses Act. 

S May&r, etc. of London v. St. Andrew, Holborn (1867), L. B. 2 C. P. 574. 

This sentence must of course be read subject to any provision to the contrary 
in the special Act; see, for example, Overseers of St. Stephen, Coleman Street v. 
Great Northern and City Bail. Co. (1902), 66 J. P. 373. 

{/) It was so recovered in all the cases cited below, with the single exception of 
B. v. Metropolitan District Bail . Co. (1871), L. K. 6 Q. B. 698, in which a case was 
stated after writ of mandamus without pleadings. The question whether a writ 
of mandamus should have been asked for, appears not to have been ai-gued. 

(g) (1874), L. R. 10 0. P. 76. 
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hold that the overseers could in one action recover deficiencies 
for several, years not previously demanded, and this, notwith¬ 
standing the fact that the parochial accounts for those years 
had been closed, and although the body of ratepayers had changed 
in the meantime, and new overseers had been appointed. 

Local authorities carrying out street improvements or similar 
works, and having no pecuniary interest in the work they under¬ 
take, may be “promoters” within, s. 133, and therefore liable 
under that section (h). 

1 '"«/;•?/ of St. Leonard, Shoreditch v. London County 
Council (i), it was held that the section was incorporated into 
Parts I. and III. of the Housing of the Working Classes Act, 
1890 (53 & 54 Viet. c. 70). But it is now provided by s. 84 of 
the Housing, Town Planning, etc. Act, 1909 (k), that “ s. 133 of 
the Lands Clauses Consolidation Act, 1845, shall not apply in the 
case of any lands of which a local authority becomes possessed by 
virtue of the Housing Acts.” And by s. 51 of the Act of 1909, 
“ the expression ‘ Housing Acts ’ means the principal Act, and any 
Act amending that Act, including this Act.” Turning to s. 1 of 
the Act of 1909, we find that the Housing of the Working 
Classes -Vet, 1890, is in this Act referred to as the principal Act. 
The provision of s. 84 of the Act of 1909 seems to overide the 
provision of rule (4) in the First Schedule to that Act, which 
(prima facie of all events) would have rendered the application 
of s. 183 of the Act of 1845 permissible. 

In respect of what property the liability arises.—No liability 
arises in respect of property which at the time of the passing of 
the special Act was in the occupation of the Crown, and was 
therefore not rateable (l ); but there is a liability in respect of 
property which was in its nature rateable, though not in fact 
rated because it was unoccupied (m). Where a railway company 
have bought houses in order to get rid of the opposition of the 
owners of such houses to the company’s Bill, they cannot be 
lieard to say that they became possessed of the houses otherwise 
than by virtue ol their Acts, and that they are on that account 
not liable to make good the deficiency (/a). Until the works are 
“ comjdeted and assessed ” (the meaning of which phrase is 
considered below) the promoters are liable to make good the 

(h) Wheeler v. Metropolitan Board of V* T orks (1869), L. R. 4 Ex. 303 ; and see 
Stratton v. Metropolitan Board of Works (1874), L. U. .10 G. P. 70; Governor of 
the Poor of Bristol v. Mayor, etc. of Bristol (1887), 18 Q. B. D. 649: Overseers of 
St. Leonard, Shoreditch v. London, County Council, (18951 2 O. B. 104. 
b) 148961 2 Q. B, 104. (A) 9 Edw. 7, e. 44. 

(f) ,'rtratton v. Metropolitan Board of Works (1874), L. K. 10 C. P. 76. 

(»») Overseers of Putney v. London and South Western Bail. Co., (1891] 1 Q. B. 
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deficiency in respect of surplus lands even after they are sold, and 
apparently even after they are built upon and assessed, until all 
the surplus lands are sold and have become assessable (n). But 
this last point may tell in favour of the promoters, for the new 
assessments as they come into being must be set off against the 
aggregate of the old assessments (o), and if the new assessments 
are greater than those which they displace, there will be a surplus 
in respect of these items which will go to reduce the deficiency 
on other items. 

The liability attaches even in respect of property which, when 
the works are completed, will not be liable to assessment, c.//., cm 
the ground that it will be dedicated to the public as a highway (p), 
and for this purpose we must read s. 138 of the Lands Clauses 
Consolidation Act, 1845, as though it said “ until the works are 
completed, and such parts of them as become assessable property 
are assessed ” (#). For unless the words are construed in this way, 
the effect of them is not to create a limitation of the liability, but 
to make it perpetual; since works consisting of a public highway 
never will bo “ completed and assessed 

Land or buildings beneficially occupied during construction 
of works.- - Where the promoters become possessed under their 
special Act of land containing brick-earth or stone, which is used 
by them for the purpose of their undertaking, the land may 
become more valuable in their hands than it was before, and the 
question then arises whether the promoters are liable to be rated 
as occupiers at the enhanced value of the land, or are merely liable 
to pay rates u computed according to the rental at which the lands 
were rated at the time of the passing of the special Act.” Although 
a contrary opinion lias been expressed, the true view (it is sub¬ 
mitted) is as follows : Section 183 of the Lands Clauses Consoli¬ 
dation Act, 1845, leaves untouched the liability (if any) to be 
rated as the occupier of land under the Statute of Elizabeth, and 
to that liability adds a further liability to make good the deficiency 
(if any) in the rate by reason of land being taken or used for the 
purposes of the promoters’ works. If, therefore, the promoters 
occupy land in such a way that they would be rateable under the 
Statute of Elizabeth, apart from s. 133 of the Lands Clauses Con¬ 
solidation Act, 1845, there is nothing in the latter Act to exempt 
them. No doubt the sum at which the promoters are rated in 

(n) Governor of the Poor of Bristol v. Mayor , etc. of Bristol (1887), 18 Q. B. I). 
549; infra , p. 110. 

(o) Vide infra, pp. Ill, 112. 

(p) Stratton v. Metropolitan Board of Works (1874), L. R. 10 0. P. 76, cited 
above ; Wheeler v. Metropolitan Board of Works (1869), L. R. 4 Ex. 303 ; Governor 
of the Poor of Bristol v. Mayor , etc. of Bristol (1887), 18 Q. B. D. 549. 

(q) Governor of the Pocrr of Bristol v. Mayor, etc. of Bristol (1887), 18 Q. B. D,, 
at p. 561; following Stratum v. Metropolitan Board of Works , ubi supra. 
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respect of such land must be taken into account so as to reduce or 
wipe out the “ deficiency ” which arises in respect of other lands 
taken by the promoters in the same parish ; but if the lands for 
which the company are rated are in one parish, and the deficiency 
arises in another, there can be no set-off. 

In Last London Waterworks Co. v, LI din onion Union (r), the 
water company had constructed a new reservoir, which was so far 
completed that it was capable of containing, and in fact con¬ 
tained water, although the contractors were still at work upon 
the banks. The company contended that they were liable only 
to make good the “ deficiency ” under s. .138, but it was held by 
the Middlesex Quarter Sessions that theyVere in occupation and 
were therefore rateable. 

A difficulty also arises where buildings of a temporary or 
permanent character, are used during the construction of the 
works. Thus the promoters may erect dwellings for the work¬ 
men employed on the works, or an office for the engineer, or may 
lay down a tramway for the conveyance of materials. In 
distinguishing different kinds of cases, it may not bo easy to 
draw the line, but extreme cases may be taken about which 
there can he little doubt. Suppose that the promoters are con¬ 
structing a large reservoir, and build temporary huts for 
housing their workmen on land specially taken for the purpose, 
outside the site of the reservoir, and entirely separated from it 
by a highway, it seems clear that either the promoters or their 
workmen are rateable as occupiers of the huts (s). On the 
other hand, suppose that the promoters, in constructing a 
warehouse, used one of the rooms temporarily as a workshop 
for the carpenters engaged on the works, it would be hardly 
possible to contend that the promoters are rateable as beneficial 
occupiers of that particular room. These illustrations seem to 
suggest two propositions: (I) that a building capable of 
separate occupation apart from the works which are being con¬ 
structed, may be rated if beneficially occupied; and (2) that 
where part of the works in course of construction is used 
beneficially in the sense that its use saves the owner from 
expenses which without that use they must incur in constructing 
the works, the owners are not rateable for the part so used if 
that part cannot be occupied separately from the rest of the 
works. The second of these propositions seems to be supported 
by, and the first seems consistent with, the decision in Tyne 
Coal Co. v. Wallsend Overseers (/). It may perhaps also bo sai l, 

(r) (1904), Ryde and Konsbam, 120. 

(s) Mitchell Brothers v. Worksop Union (1904), l Konstam, 181; supra, p. CO. 

(4) (1377) 4.7 L. J. M. C. 185, citod in Chapter XXI., infra, p. 495. 
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where works are being carried out by a contractor for the building- 
owner, that the contractor building a house for the owner of the 
land on which it stands, is not in occupation of the house, 
because he is subject to the control of his employer; whereas 
a contractor laying down a train way on land which hr. has taken 
for the purpose of conveying materials to a reservoir, is in 
occupation of the tramway, and can use it free of any control by 
his employer. 

Duration of. the liability.—-The effect of s, 138 of the Lands 
Clauses Consolidation Act, 1845, is to fix a time when payments 
by promoters are to cease ; but the liability “ to make good the 
deficiency ” may have disappeared, as a matter of fact, before that 
time, because the “ deficiency ” has been reduced to nothing (//:), 
On the other hand, the “ deficiency ” may exist, as a matter of 
fact, after the time has arrived when all payments are to cease ; 
and in this case the rest of the parish have to submit to a loss 
for which they have no remedy. We must, therefore, consider 
two questions : (1) How long are the promoters to remain liable ? 
(2) Plow 7 is the amount for which they are liable during that 
period to be ascertained ? 

The duration of the liability is fixed by the words “ until the 
works shall be completed and assessed.’* We have already con¬ 
sidered the effect to be given to the words “ and assessed '* (x). 
Where works (as in the case of a railway) extend into several 
parishes, the liability ceases in each parish as soon as the portion 
of the works in that parish is completed and (if assessable) 
assessed (y), even though the whole of the works in other parishes 
are not completed. 

In Stratton v. Metropolitan Board of Works (z), which related 
to the construction of the Thames Embankment and other street 
improvements, it was held (in consequence of a clause in the 
special Act) that the liability came to an end when the streets and 
embankment were dedicated to the public, even though some 
of the land taken (which was not thrown into the streets) remained 
unbuilt upon, and incapable of being assessed. But in Governor 
of the Poor of Bristol v. Mayor, etc., of Bristol (a), which related 
to street improvements, it was held that (in the absence of any 
such clause) the period of liability came to an end when the road 
and footway had been fully made, and the whole of the lands 

(u) Governor of the Poor of Bristol v. Mayor, etc . of Bristol (1887), 18 Q. B. D 
549, at p. 564. 

(x) Supra , p. 108. 

(?/) East London Bait. Go. v. Whitechurch (1874), L. R. 7 H. L. 81, deoided on 
almost identical words in a special Act, overruling R. y. Metropolitan District Rail, 


Co. (1871), L. R. 6 Q. B. 698. 
(z) (1874), L. E. 10 C. P. 70. 


(a) (1887), 18 q. B. I). 549. 
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which bad been taken,and which might be liable to assessment 
had become assessable. The effect of this decision was that the 
corporation, as promoters, might be under a liability after they 
had executed all the structural works in making the new streets 
and had sold, or granted leases of, the surplus lands, so that the 
delay ol the purchasers or lessees of such lands, in erecting build¬ 
ings and making the land assessable, might prolong the liability 
of the corporation after the corporation had parted with the 
control ol the land. It must be noticed, however, that a similar 
decision (involving the same apparent hardship) had already been 
given m Stratton v. Metropolitan. Board of Works (b) ; and 
further that the corporation could protect themselves by requiring 
a covenant from their vendees or lessees to bring the land into 
assessment within a reasonable time, or to indemnify the cor- 
poiation. It may, perhaps, also be said that the cases above 
cited, coupled with Galloway v. Mayor of London (c), show that 
there us a distinction between the taking of lands by a railway 
company tor their works, and the taking of lands by a local 
authority for street improvements. In the former case the 
surplus lands sold ar e ex. hypothesi not wanted for the works; in 
the latter case the taking of lands for recoupment, beyond those 
which are to be retained for the new highways, may be an 
essential part of the scheme, which will only be completed when 
the new buildings are erected (d). 

The measure of the amount of the liability.— In calculating 
the amount to be paid by promoters, we must notice that where 
promoters are carrying out several undertakings or street 
improvements authorised by one Act or Provisional Order, it 
may be necessary to consider each undertaking or improvement 
separately ; and, it that he done, the surplus arising in respect 
ot one undertaking cannot he set off against the deficiency of 
another. And a surplus in one parish cannot of course be set 
off against a deficiency in another, even in respect of the same 
undertaking. 

Whether the works constitute one undertaking, or several is “ a 
matter of fact to be determined, not so much by the words used in 
any given document, as from the nature of the thing that is under- 
taken ’ (<■). In Governor of the Poor of Bristol v. Mayor, etc., of 
ri istol (_/), it was held that the improvements of several streets in 

I 0 ’ °/ t f d f 1 ; 076 - In that «»S9, howevsr, the liability, 
beCri Pai ' ted Wlth ’ came t0 end <» 

! c ) .£8tS6), L. a 1 H. L. 84. 

Q - *• D -• 4 p- sea ’ 

* ’ • olbQ d *>bove. that case there was also a further 



different parts of Bristol, having no connection with each other, 
and defined as separate undertakings in the Schedule to the 
Provisional Order must be treated as distinct undertakings. A 
similar question might arise with regard to two lines of railway, 
and it is submitted that the question whether they should be 
treated as distinct undertakings, or as one, would be almost 
entirely a question of fact depending on the special circumstances. 

The rule for ascertaining the amount payable was thus stated 
in Governor of the Poor of .Brutal v. Mayor, etc,, of Bristol ($): 

<c The deficiency is to be computed from time . to time until the liability 
ceases, by comparing', on the one hand, th# assessed value, at the time of the 
passing of the Act (//.) sanctioning* the Provisional Order, of the lands taken, 
and, on the other hand, the assessed value at the time ol: such computation 
of such of the lands taken as may have again become assessable, and the 
excess, if any, of the former value oyer the latter is the deficiency” 

This seems to state the rule more accurately than the judgment 
in Stratton v« Metropolitan Board of Works, in which it was 
said (i) : 

“ The amount payable is the aggregate of the rates which would have 
been payable from time to time in respect of the property taken, if the 
property had remained as it was at the time of passing the Act: but, as 
Boon as any new buildings were erected and assessed, or became liable to lie 
assessed, the rateable value of such new buildings should be credited against 
this sum” 

It seems difficult to reconcile the first part of this passage with 
Ventry of St Leonard, Shoreditch v. London (Jaunty Council (k). 
In that case owners of houses on land taken by the promoters had 
made agreements, under s, 3 of the Poor Rate Assessment and 
Collection Act, 1869, to pay rates instead of the occupiers, subject 
to being allowed a deduction of 25 percent, from such rates, and 
these agreements were in force when the lands were taken. It 
was held that the promoters were not entitled to claim a deduction 
of 25 per cent, from the amount of the rates calculated on the 
rateable value at the time the special Act was passed. 

It must be noticed that the statement in Stratton v. Metropolitan 
Board of Works (l), that “the amount payable is what the parish 
lost upon each assessment, 1 ’ cannot be correct. The effect of this 
would be that “ although the promoters take 100 items, and 99 of 

question (arising out of local Acts) whether the city of Bristol as ft whole, or each 
of the nineteen parishes therein, should be treated as a separate rating area, u naer 
the goftcr&l law the parish must apparently always be taken as the rating area. 

((f) (1887), 18 Q. B. D. 549, at p. 564. 

(h) It seems that the liability of the promoters bogins when they “ become 
possessed ” ; hut the amount of the liability depends upon the rateable value, as 
it stood at tho date of the special Act, and not at the date of taking possession. 

(i) (1874), L. R. 10 G. P. 76, at p. 89. 

(k) [1895J 2 Q. B. 104. See also Overseers of Putney v. London and South 
Western Bail. Co., [18911 I Q- B. 440, at p, 448. 

(l) (1874), L. K. lO G. P. 76, at 87, 
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these may be brought back into rateability, so that the rates have 
been largely increased on the hundred, if there is a deficiency on 
the one they are liable to make that good.'’ This view is expressly 
negatived by the Court of Appeal in Governor of the Poor of 
Bristol v. Mayor, etc., of Bristol (m), and is, moreover, inconsistent 
with the passage above quoted from the judgment in Stratton v. 
Jlf,etropolitan Board of Works. 

A difficult question arises when houses are pulled down, between 
the time of the passing of the special Act and the date when the 
promoters become possessed of the land on which the houses 
formerly stood. In Churchwardens of St. Stephen v. Great 
Northern and City Rail Co. («), it was held with reference to 
a very obscurely worded section in a special Act, that the company 
were not liable in respect of houses which had been 1 pulled down 
before they became possessed, and which had not begun to be 
rebuilt, the land at that moment being vacant. But it is not 
absolutely clear that the same result would follow under s. 183 of 
the Lands Clauses Consolidation Act, 1 845. That section says 
that the “ deficiency shall be computed according to the rentsl at 
which such lands, with any building thereon, wore valued or rated 
at the time of the passing of the special Act.” Now, if the houses 
diminish in value (though continuing to exist without alteration) 
alter the passing of the special Act, before the promoters become 
possessed, it is clear that when they have become possessed, the 
“ deficiency ” is to be computed with reference to the higher and 
not the lower value. It must, ho wever, be noticed that the liability 
to make good a “ deficiency” (whatever that may mean) arises 
only when the promoters “become possessed of lands charged with 
land tax, or liable to be assessed to the poor’s rate,” and it may 
be argued that if a house is half pulled down, or half rebuilt, so 
ti^it it is incapable as.it stands, when the promoters become 
possessed, of being “assessed to the poor’s rate” at all, the 
liability under the section does not attach. The case is clearly 
distinguishable from that of an empty house ready for occupation, 
where all that is wanted is an occupier to make the house 
“ liable to be assessed.” 

In respect o£ what rates must the deficiency be made good, 

—Xu the metropolis, under s. 10 (2) of the London Government 
Act, 1899, the general rate and poor rate are levied together “ as 
one rate,” which is to be termed the general rate, and is to be 
“assessed, made, and levied as if it were the poor rate but 
the term “ poor rate ” in s. 133 of the Lands Clauses Consolidation 
Act, .1845, must be construed as limited to that part of the general 

(to) (1887), 18 Q. B. D. 549, at p. 564. ( n ) (1902), 66 J. P. 373 . 
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rate which represents the poor rate (o). But it had previously 
been held in Farmer v. London and North Western Bail Go. (p) 
that the term “ poor rate ” in s. 188 of the Lands Clauses Con¬ 
solidation Act, 1845, included the borough rate and the county 
rate, which are now charged on the poor rate, the ground of the 
decision being that the liability does not depend on the nature 
and incidence of the rates in question at the date of the passing 
of the Lands Clauses Consolidation Act, 1845, but on the nature 
and incidence of those rates at the time when the deficiency takes 
place. So, too, it has since been held (?) that non-payment (by 
so-called “ passive resisters ”) of that part of the poor rate which 
is levied for education purposes involves the loss of the franchise 
depending on the payment of poor rate, the poor rate being (for 
this purpose) one indivisible rate. So, too, it was held with 
reference to a local Act (r) which gave an exemption from rates 
in language which had been construed as applying to the poor 
rate, that the exemption extended to that part of the poor rate 
which represented the expenses of education, under the Education 
Act, 1902, and the Education (London) Act, 1908, and sums 
levied for general county purposes by means of county rates (s). 

The principle of the decision in Farmer v. London and North 
Western Hail Go., sapvci, soems to apply to lates foi geneial 
expenses of a rural district council levied under as. 229 and 230 
of the Public Health Act, 1875. But it seems clear that it does 
not apply to a general district rate levied by an urban district 
council under a. 211 of that Act, nor to a special rate for special 
expenses of a rural district council under s. 230. It applies to 
rates made for ordinary expensed of a parish council, or parish 
meeting, which are paid out of the poor rate (£), but not to rates 
made in a rural parish for expenses under the Lighting and 
Watching Act, 1838 («), or under the Public Libraries Act, 
1892 (x), where those Acts have been adopted; for the special 
rates under those Acts are to be levied as heretofore, and the 


(o) Isliwiton Boronqh Council v. School Board for London, [1903] 2 K. B. 354; 
in which Farmer v. London and North Western Bail. Co., infra, was distinguished. 

(rA 11838) 20 Q B. D. 788. The decision related to a borough rate which had, 
in faot, been paid out of the poor rate, under e. 145 (1) of the Municipal Corpora- 
tiona Act 13S2 (45 & 46 Viot. c. 50). It is not, however, clear that it would applv 
to a separate borough rate, which may be made on a valuation independent of 
the poor rate valuation, under s. 144 (2), (6) of that Act. 

In) Ash v. Niaholl; Cox v. Merrimm, [1905] IK. B. 189. 

in 7 Geo. 3, c. 37, relating to land on the Thames Embankment; vide infra, 

* P)*Sce° City of London Corporation, v. Associated Newspaper, Limited, [1915] 
A 0 674 Note that the subsequent decision in Associated Newspapers, Limited 
V. City of London Corporation, [1916] 2 A. C. 429, though it rendered the previous 
decision unnecessary, did not (and indeed could not) over-rule it, vide infra, 

** (t) See the Local Government Aot, 1894, s. 11 (4). 

(;„) 3 & 4 Will. 4, c. 90. (*) 55 & 56 Viet. c. 53. 
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expenses are not charged on tho poor rate ('//). But where a 
special Act enacted that tho deficiency should be made good in 
the “general purposes rate,” it was held that this included the 
metropolitan consolidated rate, the lighting rate, and the public 
libraries rate (z). It is by no means uncommon to iind in special 
Acts clauses extending the liability of promoters to deficiency in 
ratea other than fcho poor rate. 

(y) Sgo the Local Government Act, 1894 


ft 


Soo the Local Government Act, 1894, s. 7 (6), Which overrides s. II (4). 
Jrurrup v. London d; South Western Bail. Co. (1890), 64 L. T. 112, 
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CHAPTER VI. 

BANKRUPTCY AND WINDING UP. 

Payment of rates in winding up companies, or in bankruptcy 
Occupation by, or on behalf of trustees for debenture-holders 
Rates made during the ‘winding up of a compa ny 
Procedure in obtaining a distress warrant * 

Against whom a distress warrant may be granted 


Payment o£ rates in winding up companies, or in bank¬ 
ruptcy _There is a distinction (less important now than formerly) 

between rates which are made before the commencement of the 
winding tip of a company, or the bankruptcy of an individual, 
and those made afterwards. 

Before the Acts referred to below, for rates made before the 
commencement of the winding up of a company, the overseers 
had to prove in the liquidation, like ordinary creditors, and had 
no priority (a). The Preferential Payments in Bankruptcy Act, 
1888, contained provisions giving priority to rates, both in the 
case of bankruptcy and of winding up: these provisions were 
subsequently separated. 

The Bankruptcy Act, 1914, s. 38 {&) provides that i 

“ In the distribution of the property of a bankrupt there shall he paid 
in priority to all other debts [inter alia ] all parochial or other local rates due 
from the bankrupt at the date of the receiving order, and haying become 
due and payable (c) within twelve months next before that time, and all 

(a) Soe In re Albion Steel and Wire Co. (1878), 7 Oh. D. 517, explained in In 
re Printing and Numerical Registering Co. (1878), 8 Oh. I). 635. Tho decision, 
however, in the latter case was ovorruled in In re Wiihernsea Brickworks (1880), 
10 Ch. I). 337 ; and tho former case was not followed in In re Association of Land 
Financiers (1881) 16 Ch. D. 373. The headnote in the last-mentioned case Ls 
inaccurate. Seo also In re Art Engraving Co. % \V. N. (1889) 88. As to tho validity 
of a distress between the appointment of a provisional liquidator on a winding-up 
petition and a subsequent resolution of the company for voluntary winding up, see 
In re Dry Docks Corporation (18S8), 39 Ch. D. 306. This decision seems equally 
applicable in the case of a provisional liquidator appointed under s. 149 of the 
Companies (Consolidation) Act, 1908. 

(b) 4 & 5 Geo. 6, c. 59. This Act by s. 168 repealed the Preferential Payments 
in Bankruptcy Act, 1888 (so far as unrepealed), which Act contained in s. 1 
provisions similar to those set out above, but applying both in tho case of bank¬ 
ruptcy and of wilding up. The Act of 1888 itself repealed (and re-enacted) 
similar provisions in the Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), s. 40, which, 
however, applied only in the case of bankruptcy. 

(c) As to the case of rates payable by instalments, see the Poor Kate Assessment 
and Collection Act, 1869, s. 15, set out in Appendix I. As to the date when rates 
under the Public Health Act, 1875, are payable, seo s. 222 of that Act. 
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property or income tax (d), assessed on the bankrupt 
April next before the date of tlie receiving order, 
one year's assessment.” 


And by sub-s. (5) the section applies in the ease of a deceased 
person who dies insolvent (e), as if be were a bankrupt, and 
as if the date of liis death were substituted for the date of the 
receiving order. 

It is submitted that the Bankruptcy Act, 1914, s. 33, does not 
apply in the case of a person whose estate is being administered 
under s. 122 of the Bankruptcy Act, 1883 (/). For such a 
person is not a “ bankrupt” (</). But sub-s. (5) of s. 122 
may prevent the issue of a distress warrant (or the making of 
an order of commitment), in the ease of a person whose estate 
is being administered under that section. 

The Companies (Consolidation) Act, 1908 (k), by s. 286, 
repeals ss. 1—3 of the Preferential Payments in Bankruptcy 
Act, 1888, so far as relates to companies , and by s. 209 substitutes 
provisions which are very nearly, but not absolutely, identical 
with the repealed provisions of the Act of 1888. The effect is, 
that the provisions giving to rates priority over other debts are 
now to bo found, in dealing with the bankruptcy of an individual 
(including the administration of the estate of a deceased person 
who dies insolvent), in the Bankruptcy Act, 1911, and in 
dealing with the winding up of a company in the Companies 
(Consolidation) Act, 1908. 

The material parts of s. 209 of the Companies (Consolidation) 
Act, 1908, are as follows: 


‘‘ (1) In a Winding up tber© shall be paid |iu priority to all other debts— 
“ (a) All parochial or other local rates duo from the company at the date 
hereinafter mentioned (?), and having become due and payable 
within twelve months next before that date, and all assessed taxes, 
land tax, property or income tax assessed on the company up to 
the fifth day of April next before that date, and not exceeding in 
the whole one year’s assessment; 


(2) The foregoing debts shall — 

“ (a) Rank equally among themselves and be paid in full, unless the assets 

(d) Including super-tax: Laycock v. Special Commissioner a for Income Tax , 
[1919] 1 Oh. 241. 

(e) It was hind that the corresponding provision of the Preferential Payments 
in Bankruptcy Act, 1888, s. 1 (0), applied whether the estate was being administered 
by the Bankruptcy Court or by the Chancery Division : In re Heywood , [1897] 
2 Oh. 593 ; see also In re Leng , [1895] 1 Ch. 652. It has been recently held that 
s. 33 (5) of the Bankruptcy Act, 1914, is limited to Court administrations : Laycock 
v. Special Commissioners for Income Tax , [1919] 1 Ch. 241. 

(/) Note that s. 122 is one of the sections which are not repealed by the Bank¬ 
ruptcy Act, 1914. 

(g) See Lowe v. Tjowrie (1902), 18 T. L. R. 553 ; and Bradfield v. Cheltenham 
Guardians , [1906j 2 Ch. 371 The latter case scorns to assume the point now beiug 
considered. 

(h) 8 Kdw. 7, c. 09. (i) See sub-s. ( 5 ), set out in the text. 



are insuffi'imit to meet them, in which case they shall abate in equal 
proportions; and 

“ (t>) In the case of a company registered in England or Ireland, so far as 
the assets of the company available for payment of general creditors 
are insufficient to meet them, have priority over the claims of 
holders of debentures (&) under any boating charge created by the 
company, and be paid accordingly out of any property comprised 
in or subject to that charge. 

• • • • • 

“ (5) The date hereinbefore in this section referred to is— 

“(a) in the case of a company ordered to be wound up compulsorily which 
had not previously commenced to be wound up volmitarily, the date 
of the winding-up order; and 

“(b) in any other case, the date of the commencement of the winding up. 

By s. 139 of the same Act, “ a winding up of a company by the 
court shall be deemed to commence at the time of the presentation 
of the petition for the winding up.” And by s. 203 (2) an order 
for a winding up, subject to the supervision of the court, is for all 
purposes (subject to exceptions not now material) to be deemed an 
order for winding up by tihe court. By s. 183 a voluntary 
winding up shall be deemed to commence at the time of the 
passing of the resolution authorising the winding up. Where 
a voluntary winding up is followed by a compulsory order, the 
twelve months for which rates have a priority are to be reckoned 
from the resolution for a voluntary winding tip (/). 

The priority given by the Bankruptcy Act, 1914, s. 33, or by 
the Companies (Consolidation) Act, 1908, s. 209, extends only 
to rates becoming “ due and payable within twelve months,” 
and does not extend to rates becoming due and payable before 
that time, even though they are made for a period covering 
part of those twelve months (m). The Apportionment Act, 
1870 (n), does not apply to rates (o), In the case of bank¬ 
ruptcy, where the bankrupt continues in occupation after the 
date of the receiving order, even though he does so as tenant 
under an assignee from'the trustee in bankruptcy (])), there is 
no such change of occupation as to warrant an apportionment 
(under s. 211 (3) of the Public Health Act, 1875) of a general 

{k) By p. 285 of the same Act, the term “dobonturo” includes debenture stock. 

(/) hi re Havana Exploration Company, Ef at ban's* Claim , [1916], 1 Ch. 8. 

(rn) For rates made before the bankruptcy, or the "ommoiieerneiifc of the 
winding up, which are not entitled to priority, the local, authority must prove. 
But a distress for such rates, if put in before the commencement of tho winding 
up, may by leavo of the court be allowed tu go on. Bee In re 'Dry Decks 
Coi-poration (1888), 38 Oh. D. 306, at p. 312. 

(n) 33 & 34 Viet. c. 35. 

(«) See In re Wearmouth Crown Glass Co. (1882), 19 Ch. D. G40; In re Mannes- 
mann Tube Co [1901] 2 Ch, 93. 

(p) Where the occupier re* mins unchanged, a change in his title to occupy is 
immaterial. 
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district rate current at the date of the receiving order (q); and 
it seems that, in a similar case, there could be no apportion¬ 
ment of a poor rate under s. 16 of the Poor Rate Assessment 
and Collection Act, 1869 (/')• The making of a receiving order 
under the Bankruptcy Act, 1883, was held not to have the 
effect of substituting the official receiver for the debtor, as the 
“ occupier ” for the purposes of the Gasworks Clauses Act, 1871, 
ss. 11 & 39 («). So, too, where a company is wound up, the 
occupation of the liquidators is not different from that of the 
company, so that there can be no apportionment of a general 
district rate current at the commencement of the winding up, 
under s. 211 (3) of the Public Health Act, 1875 (t) ; and it 
seems that in the case of a winding up there can be no appor¬ 
tionment of a poor rate under s. 16 of the Poor Rate Assess¬ 
ment and Collection Act, 1869. But if the trustee in bankruptcy 
(or the liquidator in winding up a company) were to assign the 
premises occupied by the bankrupt (or the company, as the case 
may be) to a stranger who entered immediately into occupation, 
there seems to be no reason why, in such a case, the rates 
current at the date when the new occupier enters should not he 
apportioned under the sections above referred to. At all events, 
the trustee in bankruptcy, or the liquidator, can take the ques¬ 
tion of the rates into account in settling the terms on which he 
parts with the occupation. 

Occupation by, or on behalf of, trustees for debenture-holders. — 

In Richards v. Overseer a of Kidderminster (u) a receiver and 
manager, appointed by a trustee under a deed of floating-charge 
on the assets of a company, entered into possession of the 
premises and carried on the business of the company. It was 
held by Nobth, J., that there was a change of occupancy so 
as to necessitate an apportionment of the then current rates 
under s. 16 of the Poor Rate Assessment and Collection Act, 
1869, and s. 211 (3) of the Public Health Act, 1875. But the 
authority of this decision was, perhaps, somewhat shaken by 
the decisions of the Court of Appeal in Paterson v. Gas Light and 
Coke Co. (x) and In re Marriage, Neavc & Co. ( y ). In the 

(o) 1 n re Thomas (1887), 57 L. J. Q. B. 39, decided on s. 40 of the Bankruptcy 
Act, 1883, which is repealed and re-enacted by the Preferential Payments in 
Bankruptcy Act, 1888, which Act was in turn repealed and re-enacted by the 
Bankruptcy Act, 1914. 

(r) See Appendix I. (s) In re Smith , Ex parte Mason , [1893J 1 Q. B. 323. 

(t) See In re Wearmouth Crown Glass Co. (1882), 19 Ch. D. 640. 

M ri896] 2 Ch. 212. 

( x) [1896 j 2 Ch. 476. See also limey v. Gas Light and Coke Co. (1902), 

18 T. L. B. 299. The question of occupation by a receiver was discussed, but not 
decided, m Hussy v. London Electric Supply Corporation , 1902] 1 Ch. 411. 

(y) [1896] 2 Ch. 663; but at p. 678, Bioby, L.J., declares that case to be 
absolutely different from Richards v. Overseers of Kidderminster , uhi supra . 
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last-mentioned case, an order was made appointing a receiver and 
manager of a company’s business, but not directing the company 
to deliver up possession of the land to him. And it was held 
that the legal possession remained unaltered : but apparently, 
had the order contained such a direction, the decision would 
have been the other way. It must, however, be noticed that 
both in Richards v. Overseers of Kidderminster and In re 
Marriage , Ncave & Go ,, there seems grave doubt whether it was 
really necessary to decide the question whether the entry of the 
receiver effected a change of occupation. In the former case 
the receiver, before the action was brought, had paid to the 
overseers that part of the rate attributable to the period after 
the entry of the receiver into possession; and the question to 
bo determined in the action was, whether the overseers could 
distrain for the part of the rate payable for the period before 
the entry of the receiver. Now the company were clearly in 
occupation during the period down to the entry of the receiver, 
and their liability for the rate attributable to that period could 
not be affected by the question whether at the end of that 
period a change of occupation took place. And if the chattels 
were liable .to be distrained as being the property of the 
company, they were equally liable whether the company were, 
or were not, after the entry of the receiver in occupation of the 
premises on which the chattels were kept. Similarly, in In rc 
Marriage, Ncave & Co the receivers (before the appeal was 
heard in the Court of Appeal) had paid to the overseers the 
proportion of the rate attributable to the period after their 
entry (a), and the question to be determined was as to the right 
to distrain for the proportion of the rate attributable to the 
period before entry : here again the question whether the entry 
of the receivers effected a change of occupation was immaterial 
It is submitted that there are two distinct questions which arise 
(or may arise) on the appointment of a receiver for debenture- 
holders, viz., (1) whether the appointment substitutes the 
receiver for the company as the occupier ? and (2) whether the 
chattels in the hands of the receiver can be taken under a 
distress for a rate (or a part of a rate) due from the company ? 
In In re Marriage , Neare & Co., the Court of Appeal answered 
the second question in the affirmative; it is submitted that, 
on the facts before the Court, it was unnecessary to consider 

(a.) This statement must bo made subject, to the following qualification: the 
two receivers were appointed on behalf of the first mortgage debenture-holders, 
but one of the two had been appointed, eleven days previously, on behalf of the 
second mortgage debenture-holders. No question, however, appears to have been 
raised in the argument as to tnc; effect of the first appointment, or the occupation 
during these eleven dajjs, 
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the first question. It is also submitted that the answer to the 
first question has no bearing on the second question, Bor if A., 
being in occupation of a hereditament, gives up the occupation 
to B., who enters and occupies, any goods belonging to A. 
which are upon the premises are liable to be , distrained to 
satisfy a rate due from A., even though the premises are in the 
occupation of B. Assuming that the decisions in Richards v. 
Overseers of Kidderminster and In re Marriage, Ncare & Co 
are consistent with each other, it appears that the claim of 
debenture-holders overrides the overseers’ right to distrain 
where there has been an absolute legal assignment of the 
chattels to a trustee for the debenture-holders, but not where 
there is a mere equitable charge. It must also be noticed that 
both these cases were decided before the passing of the Acts 
referred to below. 

A similar question as to change of occupation arose in 
National Provincial Bank v. United, Electric Theatres (/>), in 
which case a receiver, appointed in a foreclosure action by 
mortgagees, 4 * took possession” of the mortgaged premises on 
July 6th, 1915; rates were then current, and unpaid, for the 
six months ending September, 1915, and the receiver contended 
that there was a change of occupation on July 5th, and offered 
to pay the proportion of the rates as from that date. The order 
appointing the receiver directed him to manage the business 
carried on by the mortgagors on the rated premises, and 
directed them to deliver over to the receiver all the stock-in- 
trade and effects of the business. It was held that there was 
no change of occupation on July 5th, 1915; but (for reasons 
similar to those given above with reference to the two cases 
above cited) it is submitted that it was wholly unnecessary to 
decide this point, if the receiver was willing to pay rates as 
from that date. 

The Companies (Consolidation) Act, 1908-, bys. 209 (c) repeal¬ 
ing and re-enacting the provisions of the Preferential Payments 
in Bankruptcy Amendment Act, 1897 (d), gives priority to claims 
for local rates over the claims of holders of debentures (e); and 
s. 107 directs that where either a receiver is appointed on behalf 

(b) (1910), 80 J. P. 153, The report of this case in T191G] 1 Ch. 132, deals only 
with tne question whether the mortgage was a specific assignment, or merely a 
floating charge on the chattels. 

(c) Set out above on p. 117. 

(a) 60 & 61 Viet. c. 19. The Act was passed to meet the decision on thin point 
in Richards v. Kidderminster Overseers , [1896] 2 Gh. 212. The Act was hold not 
to apply where a receiver had been appointed in an action for realisation of the 
debentures before the commencement of the Act .* see In re Waverley Type 
Writer , [1398] 1 Ch. 699. 

(<?) As to the method of enforcing the priority as against debenture-holders 
where the liquidator has no available assets, see Westminster Corporation v, 
Chapman, [1916] 1 Ch. 161, 
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of the holders of any debentures secured by a floating charge, or 
possession is taken by them or on their behalf of any property 
comprised in or subject to the charge, then if the company is not 
at the time in course of being wound up, the debts to which in a 
winding up priority is given by Part XV. of the Act (which Part 
includes s. 209) are to be paid forthwith out of any assets coming 
to the hands of the receiver or person taking possession, in priority 
to any claim for principal or interest in respect of the debentures ; 
and the periods of time (mentioned in s. 209) are to be reckoned 
from the appointment of the receiver, or possession being taken, 
as the caso may be. But by s. 107 (3), any payments made 
under that section shall be recouped as far as may be out of the 
assets of the company available for payment of general creditors. 
The latter provision apparently applies even where a receiver, 
on behalf of debenture-holders, has entered into possession of 
the company’s premises before the commencement of the wind¬ 
ing up, and during the period for which the rate was made (/), 
so that in a sense the debenture-holders, and not the company, 
have had the benefit of the occupation for part of that period. 
As to water rate payable to a local authority, a meter rent pay¬ 
able in advance must be paid in full by the company; but water 
rate (if payable by meter) must be apportioned between the 
time before and after the winding up (g). In the case referred 
to, it appears to have been assumed that a so-called '‘ water 
rate ” was within the words “ parochial or other local rates ” in 
s. 1 of the Preferential Payments in Bankruptcy Act, 1888 
(which are how reproduced in s. 209 of the Companies (Con¬ 
solidation) Act, 1908, set out above on p. 117). But this 
assumption is open to considerable doubt. A water rate charged 
on the occupiers of all property alike, whether they take a supply 
of water or not, is no doubt very similar in character to a poor 
rate, or a general district rate, levied under the Public Health 
Acts. It is submitted, however, that the so-called “ water rate ” 
is of a different character if (1) it is payable only by those who 
take a supply, or (2) the water is charged for by meter: in these 
cases the so-called “water rate” is the price paid for water 
sold (/*)• 

(/) In rc Manncsmann Tube Go., [1901] 2 Oh. 93, decided on the corresponding 
provision in the Preferential Payments in Bankruptcy Amendment Act, 1897. 
It must, however, he noticed that in that case the liquidator admitted that at the 
commencement of the winding up, notwithstanding the entry of the receiver for 
the debenture-holders before that date , the company were liable for the whole of 
the poor rate. 

(g) In re Mannesmann Tube Cosupra. The application of this ruling to the 
facts of that case seems to the writer to be very obscure. The water rate in 
question was made before the winding up, and if charged by meter must have 
been retrospective ; if so, no apportionment was necessary. 

(ft) See Smith v. Churchwardms of Birmingham (1889), 22 Q. B, D. 211, 703 ; 
cited in Chapter XIII., fnfra , p. 208, 
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Ifc scorns that the priority given to rates by ss. 107 and 200 of 
the Companies (Consolidation) Act, 1008, applies where the 
company is not in liquidation, and the receiver is appointed not 
by the Court but by the debenture-holders (i). 

With regard to recovery of rates made after the appointment 
of a receiver and manager for debenture-holders, reference may 
be made to In re British Fuller s Earth Co., Limited (k). In that 
case, after the appointment by the court of the receiver and 
manager in a debenture-holders' action, a rate was made in which 
(apparently) the company were ratod, hut not the receiver. At 
the date of the rate there were chattels, in the hands of the receiver, 
on the premises; but these chattels were afterwards sold pursuant 
to an order of the court, and were removed. After the sale and 
removal of the chattels, the overseers obtained a distress warrant, 
and then took out a summons in the action for leave to distrain, 
or in default of distress for an order that the receiver should 
pay the rate. The summons was dismissed on the ground that 
(with the leave of the court) the overseers could have distrained, 
but would have found nothing; and that the fact that the 
receiver had sold the chattels did not put the overseers in any 
better position, or give them a right to the proceeds of the sale. 
It is submitted that the result might have been different, if (1) 
the overseers had rated the receiver as well as the company, 
and (2) they had obtained a distress warrant, and taken out a 
summons in the action before the sale of the chattels. It seems 
that the question whether a receiver appointed by the debenture- 
holders is to be regarded as their agent, or as the agent of the 
company, depends upon the precise terms of the documents 
under which the receiver is appointed, coupled with the statutory 
provisions (if any) which are’ to be read with those documents (Z). 

Rates made during the winding up of a company- —In 

respect of these rates, three questions may arise: (1) whether 
there has been any occupation by the liquidator in respect of 
which a liability to be rated exists ? and (2) if so, can a distress 
warrant be issued ? and (3) against whom ? 

It was at one time held that, in order to make the rate payable, 
there must be, not merely possession and occupation by the 
liquidator, but enjoyment (ni) ; so that if the liquidator merely 
held the company's premises for the purpose of selling the 

(i) In re Barnty's , Limited , W. N. (1899), 103, decided on the corresponding 
provisions in the Preferential Payments in Bankruptcy Amendment Act, 1897. 

(k) (1901), 17 T. L. R. 232. 

( l ) The recent cases dealing with this question aro collected in Deyes v. Wood, 
[1911] 1 K. B. 8QC>. 

(m) In re West Hartlepool Iron Co . (187G), 34 L. T. 568 ; followed in In re 
Watson , Kipling d Co. (1883), 20 Ch. V, 500. 
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business as a going concern, and made no profit, no rates were 
payable. But the true test must now be taken to be whether 
there has been a “ beneficial occupation ” within the ordinary 
meaning of those words in cases as to rating (n). It must be 
remembered that, even where the liquidator makes no actual 
profits by continuing to carry on the company’s business, he 
may avoid loss on the sale of the business, or may escape a 
liability in respect of unfinished contracts, and “ the avoiding 
of loss is the acquisition of gain” (o); and, where there is on the 
company’s premises valuable plant or machinery which is not 
rateable, the use of the premises for warehousing that plant or 
machinery is enough to render the occupation rateablo( p). 

Procedure in obtaining a distress warrant.—The Companies 
(Consolidation) Act, 1908 (q), by s. 211, makes void any attach¬ 
ment, distress, etc., against the estate or effects of a company 
being wound up by, or subject to the supervision of the court, 
after the commencement of the winding up; and at any time 
after the presentation of a petition for winding-up, and before a 
winding-up order has been made, proceedings may be restrained 
under s. 140, But, under s. 142, when a winding-up order 
has been made, proceedings may be continued against the 
company by leave of the court; and, under this section and 
the corresponding section for which it :is substituted, leave has 
been given id overseers or other local authorities to distrain 
for rates made during the winding up (r), the granting of the 
leave being, in substance, equivalent to an order for payment of 
the rates in full, on the ground that they ore expenses incurred 
in the winding up (s). It was, at one time, held that leave ought 
not to be given for payment of the rates in full where they were 
manifestly excessive in amount (t); but the law must now be 
taken to be, that if a liquidator neglects to appeal against an 

(n) In re Natioyial Arms Co . (1885), 28 Ch. I), 474, at p. 482 ; followed in In re 
Blazer Fire Lighter , [1895] 1 Ch. 402. See also In re International Marine Co. 
(1884), 28 Oh. D. 470. 

(o) Per Bowen, L.J., 28 Ch. D., at p. 480. 

(/,) See Staley v. Castleton (1864), SB L J. M. C. 179, infra, p. 215. In re 
Blazer Fire Lighter , [1895] 1 Ch. 402, was apparently decided on this ground. 

(</) 8 Edw. 7, c. 69. The sections here referred to take the placed s. 168, a. 85, 
and s. 87 of the Companies Act, 1862, the whole of which Act is repealed by the 
Act of 1908. As to the effect ot the sections quoted in the text with regard to 
voluntary winding up, see ss. 186 and 193 of the Companies (Consolidation) Act, 
1908, and Buckley on Companies (9fh ed.), pp. 828, 428, 438, 487. 

(r) The summons in the winding up should be taken out iu this form : In re 
Watson , Kipling & Co. (1883), 23 Ch. D. 500, at p. 505 ; and see In re International 
Marine, etc. Co. (1884), 28 Ch. j), 470; In re .National Amts Co. (1885), 28 Ch. D, 
474, at pp. 481, 482. Cf. Johnson and Hughes v. Adolphe Crosbie , Limited (1909), 
74 <T. P. 25, in which case leave to levy distress for money duo to a gas company 
was granted as against a receiver in a dehentuse-holder’s action. 

($) See 28 Ch. 1)., at pp. 478, 478. 

{t) In re Watson , Kipling cd Co. (1833), 23 Ch. D, 500, at p. 510. 
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assessment, it docs not lie in hie mouth to say that it is an 
improper one: and tho court will not refuse to order payment 
of tho rates in full, except, perhaps, in extremo cases (m). It 
must be noticed that neither of tho eases here cited arose within 
the metropolis, where the valuation list is (with certain 
exceptions) binding on questions of amount for five years : and 
where the liquidator had no opportunity of disputing the amount 
of the assessment (•*), the court might refuse to order a mani¬ 
festly unjust rate to be paid in full, without violating the principles 
laid down in the case last cited. At the same time, it is sub¬ 
mitted, the court would only refuse in an extreme case; for 
it could hardly be expected that the Chancery Division would 
minutely consider disputed questions of amount, and, in effect, 
try a rating appeal under another form of procedure. It must 
also be noticed that, where the liquidator is bound by the 
valuation list in force, the company also would have been bound 
had there been no winding up ; and it may, perhaps, be held 
that the liquidator (who takes the place of the company) can be 
in no better position, as against tho rating authorities, than that 
in which the company itself would have been. 

Against whom a distress warrant may be granted.---Tho 
person named as occupier in the rate is the only person whoso 
goods are liable to distress (y); and therefore it seems that, if 
the goods of the company are to he made liable to distress, the 
company should be rated while the liquidation is proceeding. 
But assuming that the liquidator, is named in the occupier’s 
column in the rate as liquidator is he personally liable to Lave 
his goods distrained ? It is submitted that he is not, though 
there is a conflict of decisions upon the point. 

In 11. v. Cwrzon (z), it was held that the liquidator is merely in 
the position of a statutory director, that he is merely an officer 
of the court, and that a distress warrant cannot be issued against 


(u) In re National Arms Co. (1885), 28 Ch. D. 474, at p. 431. 

(x) An instance of an appeal by a liquidator against a quinquennia, valuation 
list in tho metropolis will be found in Mackay v. Strand Union, Kvde’s Bat. App. 

(ig86 _1890) 163 In some cases it might ba possible for the liquidator to appeal 

against a supplemental list on the ground that, the company’s property should be 
inserted therein at a reduced fesKessment. 

(?/) In re Marriage , j Weave & Co ., [1896] 2 Ch. 663, at p. 669. This point seems 
to have beer at first overlooked, and afterwards appreciated, in National 
Provincial Bank v. United Electric Theatres (1916), 1 Ch 132; 80 J. P. 153. The 
two reports, taken together, seem to show this. In the metropolis, where a 
name is wrongly inserted, the rate can he amended under s, 72 of the Valuation 
(Metropolis) Act, 1869, and the name of another person may be inserted in the r4te, 
and then his g**od& may become liable. , _ ^ 

lz) (1882), 46 L. T. 159. In the rate the liquidator’s name appeared, with the 
addition of the words “ official liquidator,” but in the column headed “ name of 
owner.” 
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his goods (a). But, on exactly similar facts, it was held, in 


Dent v. Commondale Overseer* (b), that as the rate waft good on 
the face of it, and the liquidator (who was admittedly “ the 
only visible occupier”) had not appealed, he must be the person 
against whom the distress warrant must issue. It is submitted 
that this decision is in conflict with In re Wearmoiith Grown 
Glass Co. (c), and further, that it is wrong on general principles. 
For a fallacy lies in the admission that the liquidator was “ the 
only visible occupier.” A servant or caretaker residing on 
premises may be in one sense “the only visible occupier,” but 
he is not the “ occupier” for the purposes of rating, because the 
occupation is that of his master (d); and on the hearing of a 
summons for a distress warrant, the person rated (even though 
he has not appealed) is entitled to prove that he is only a 
servant or caretaker (e). It is submitted that whether the 
liquidator bo regarded as “a statutory director” of the com¬ 
pany (/), or as an officer of the court (g), or the agent of the 
company or of the creditors of the company, he is not personally 
liable for rates, and when a distress warrant is applied for, can 
dispute that liability on the ground that he is not the “ occupier ” 
within 43 Elia. c. 2. 

It has been pointed out above that the existence of a mere 
equitable charge does not protect chattels from distress for poor 
rate (It). 

(а) Koto that had proceedings boon taken for distress of the company’s goods 
the absence of leave under s. 87 of the Companies Act, 1862, would have been an 
answer; vide supre^ p. 124. See uow, s. 142 of the CompauiQB (Consolidation) 
Act, 1908, repealing and re-enacting s. 87 of the Aot of 1862. 

(б) (1891), 56 J. P. 519. 

(c) (1882), 19 Oh. D. 640, supra , p. 119. In that case it was deoidod thit the 
occupation of the liquidator is not different from that of the Company. 

(d) Vide supd, p. 81. 

(e) R. y. Simmons , Kydo’s Rat. App. (1891—1898), 810. This subject is further 
considered in Chapter XXXI., infra. 

(/) See It. v. Cur ton (1882), 46 L. T. 159; supra, p. 125. 

((/) Soo R. v. Curzon , supra ; hire Wear mouth Crown Class Co. (1882), 19 Ch. X). 
640, at p. 642. 

(k) In re Marriage , Neave cO Co., [1896] 2 Ch. 668 ; supra, pp. 119,120 ; followed 
in Johnson and Hughes v. Adolphe. Crosbie , Limited (1909), 74 J. P, 25; cited supra , 
p. 124, note (r), and in National Provincial Bank v. United Electric Theatres' 

[1916] 1 Ch. 132. 
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Preliminary.-—It has been said that the decisions in rating cases 
have been progressive, and of no class of cases can this be more 
truly said than of those which deal with property belonging to 
the Crown or used for public purposes. The decision of the 
House of Lords in -Tones v. Mersey Docks {a), constitutes the 
great turning point in a long series of cases, and the date of 
that decision (1865) must be borne in mind in all attempts to 
reconcile decisions as to the extent of the exemption of property 
occupied for public purposes. 

The following propositions seem to be established : 

1. The Crown not being named in the Statute of Elizabeth, 
is not bound by it. 

2. No rate can be imposed in respect of property in the occupa¬ 
tion of the Crown by itself or by its servants, whose occupation 
amounts to the occupation ot the Crown. 

8'. No rate can be imposed in respect of property occupied by 
persons who are not, strictly speaking, servants of the Crown, if 
they occupy for public purposes which are required and created 
by the government of the country, and are, according to the 
theory of the constitution, administered by the Crown. 

4. The exemption attaches although the property be used for 
purposes of imperial government in a particular locality only, 
and although it be provided and maintained by means of funds 
raised by local rates. 

(a) (1865), 11 H. L. Cas. 413. 
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5. Property occupied for “ public purposes H is not exempt, 
unless it comes within the foregoing propositions (&)• 

The principal cases which may he cited as authority for these 
propositions are Jones v. Mersey Docks (a), Leith Harbour Com¬ 
missioners v. Inspector of the Poor (d), Greig v. Edinburgh 
Uni versity (e), Coomber v, Berkshire JJ. (/). 

It is the practice for many Government departments to make 
a voluntary contribution in aid of rates in respect of property 
occupied in the service of the Crown. But these payments are 
calculated upon a rateable value fixed by the Government valuer, 
and do not negative the existence of the exemption of the Crown, 
In one or two Acts referred to below (g), the exemption has by 
special enactment been wholly or partially taken away, 

The Crown is not bound by the Statute of Elizabeth —In Jones 
v. Mersey Docks (h), Blackburn, J. (delivering the opinion of 
the majority of the judges, which was adopted by the House of 
Lords), thus stated the general rule: 

“ The Crown not being named in the Statute of Elizabeth is not bound 
by it(0; and consequently the overseers cannot impose a rate on the 
Sovereign in respect of lands occupied by her Majesty, nor on those occupied 
by her servants for her Majesty. The exemption depends entirely on the 
occupier and not on the title to the property. The tenants of Crown 
property, paying rent for it, are rateable like all other occupiers (fc): and 
it has even been determined that whore apartments in Hampton Court, a 
royal palace, were gratuitously assigned to a subject, who occupied them by 
the permission of the Sovereign, but for the subject’s benefit, the subject 
was rateable in respect of her occupation of this royal property (l). On the 
other hand, where a lease of private property is taken in the name of 
a subject, but the occupation is by the Sovereign or her servants on 
her behalf, the occupation being that of her Majesty, no rate can be 
imposed 51 ( w). 

The effect of the Mersey Docks Case was to recall the courts 
to the words of the Act of Elizabeth. It overruled a number of 
cases in which exemption had been allowed in respect of property 
occupied “for public purposes/' and an exemption which rests 
on this ground alone cannot now be supported. In many ceases 

(b) The rating of property occupied for u public purposes ” is further considered 
in Chapter XII., infra. 

(c) (1865), 11 H. L. Cas. 443. (d) (1866), L. R. 1 H. L. Sc. 17. 

(e) (1868), L. R. 1 H. L. Sc. 348, infra , p. 131. ' 

(/) (1883), 9 App. Cas. 61, infra , p. 132. 

(g) infra, p. 144. ( h) (1865), 11 H. L. Cas. 443, at p. 463. 

(i) Cf. R. v. Cook (1790), 3 T. R. 519; Symons v. Baker, [1905] 2 K. B. 723 ; 
Cooper v. Dawkins , [1904] 2 K. B. 164 ; Chare v. Hart, [1918] 83 J. P. 54. 

(A:) See Duke of Portland v. St. Margaret's, Westminster (1759), 1 Const. 131. 
And a tenant is iiable though he pay for his occupation by services, and not by 
rent; R. v. Mathews (1777), Gald. 1; 1 Const. 151. 

tl) See R. v. Ponsonby (1842), 3 Q. B. 14. 

(m) See Lord Amherst v. Lend Somers (1788), 2 T. R, 372, 
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decided before the Mersey Docks Case, as, for instance, in Lard 
Amherst x. Lord Somers (n), the exemption was allowed on the 
ground that the property in question was occupied by the Crown 
and for public purposes. Some of the earlier decisions were 
expressly affirmed by the Mersey Docks Case; others must be 
reviewed by the light of the Mersey Docks Case. Some of tho 
cases in which the exemption was wrongly allowed, on tho ground 
that the property was occupied for public purposes can be sup- 
ported on the ground that it was occupied by, or for, the Crown. 

The House of Lords is exempt, as being one of his Majesty’s 
palaces (o). 

The general rule, that the Crown is not hound by a statuto 
unless expressly named therein, applies even though special 
exceptions in favour of the Crown are inserted in it, for those 
exceptions may be regarded as having been inserted ex majori 
cautela, and not as being intended to exclude the application of 
the general rule(p). So, too, notwithstanding the express 
exemption from rateability given by 26 & 27 Viet. e. 65, s. 26, 
to storehouses used by the volunteers, it was held that all proper!a 
used for the purposes of the volunteers was exempt as being 
occupied for the purposes of the Crown (q). The general rule 
(that the Crown is not bound when not named) applies to a 
section in which the Crown is not named, where other sections 
of the same Act expressly name, and bind, the Crown (/•). 

Occupation by servants of the Crown : the Mersey Docks Case. 

—The exemption of property occupied by the servants of the 
Crown is not limited to cases in which those servants stand in 
such a position that, if they were the servants of a subject, the 
master and not the servant would be regarded as the occupier, 
and therefore rateable. It will be seen that in one or two 
instances attempts have been made to limit the exemption to 
such cases (s) ; but the great weight of authority clearly shows 
that it extends to cases, where the property is occupied for the 
purposes of imperial government, though not occupied by persons 
strictly servants of the Crown. 


In) (1788), 2 T. R. 372. 

(o) Leith Barbour Commissioners v. Inspector of the Poor (1866), L. R. 1 H. L. 
Sc. 17. 

(j>) Smithett v. Blythe (1830), 1 B. & Ad. 309; Mayor, etc. of Weymouth v. 
Nugent (1865), 84 L. J. M. C. 81; Hornsey Urban District Council v Henneli 
[1902] 2 K. B. 73. ‘ ’ 

( q ) Pearson v. Holbom Union , ri893] 1 Q. B. 389. 
ir) Perry v. Domes, [1891] 1 Oh. 658. 

(4 See fcbe judgments of Lord Cranworth, in Jones v. Mersey Docks (1865) 
11 H. L. Gas. 443, at p. 508, infra, p. 180, and of Lord' Esher, M.R., in Tunnicliffex 
Overseers of Birhdctle (1888)> ^0 Q. B. D. 450, afcpp. 451, 152, infra, p. 13ti. ‘ 
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In the Mersey Docks Case (t), the law was thus stated by Black¬ 
burn, L, delivering the opinion of the majority of the judges : 

“ Long* series of oases Lave' established that where property is occupied 
for the purposes of the government of the country, including under that 
head the polioe, and the administration of justice, no one is rateable in 
respect of such occupation. And this applies not only to property occupied 
for such purposes by the servants of the great departments ot state, such as 
the Post Office (a), tine Horse Guards (as) or the Admiralty (y), in all which 
cases the occupiers might strictly be eallod the servants of the Crown: but 
also to property occupied by local police ( 2 ), to county buildings occupied for 
the assizes and for the judges’ lodgings (a), or occupied as a county court (b), 
or for a gaol (d). 

“In these latter cases it is difficult to maintain that the occupants are, 
strictly speaking, servants of the Sovereign, so as to make the occupation 
that of her Majesty; but the purposes are all public purposes of that kind 
which, by the constitution of tins country fall within the province of govern¬ 
ment, and are committed to the Sovereign, so that the occupiers, though not 
perhaps strictly servants of the Sovereign, might be considered in cmszmili 
cam ” (d ). 

Approving the opinion expressed by the judges, Lord Webtbury 
said (c): 

“ The only ground of exemption from the Statute of Elizabeth, is that 
which is furnished by the rule, that the Sovereign is not bound by that 
statute, and that consequently when valuable property (that is, property 
capable of yielding a net rout above what is required for its maintenance) 
is sought to be exempted on the ground that it is occupied by bare trustees 
for public purposes, the public purposes must be such as are required and 
created by the Government of the country, and are therefore to bo deemed 
part of the use and service of tho Crown.” 

Lord Cranworth (referring to the eases cited by Blackburn, 
J., as stated above), said (/): 

“Those decisions have all gone on. the ground, more or less sound, that 
these might all be treated as buildings occupied by servants of the Crown, 
and for the Crown, extending in some instances the shield of the Crown, 
to what might more fitly be described as the public Government of tho 
bountry ” (g). 

(t) (1865), 11 H. L. Cas. 443, at p. 464. 

a) Smith v. Birmingham (1857), 7 E, & R, 488. Of. R. v. Kent, JJ. (1889), 
24 Q. B. I). 181. 

(ad Lord Amherst v. Lord Somers (1788), 2 T. R. 872, 

?/) JR. v Stewart (1857), 8 E.&B. 360. 

(z) Lancashire JJ. v. Stretford (1858). E. B. & E. 225. 

(a) Hodgson. v. Local Board of Carlisle (1.857), 8 E. & B. 116. 

(b) R. v Manchester (1854), 3 E. & B. 386. The case was, however, decided on 
the ground that there was no “ beneficial occupation,” and not on the ground that 
the building was occupied by servants of the Crown. 

(c) It. v. Shepherd (1841). 1 Q. B. 170. . . . _ ,, u , 

(d) This part of the opinion was revised and the original draft altered, after 
consultation with the other judges : per Blackburn, J., JR. v. McCann (1868) 
L. B. 3 Q. B., at p. 146. 

( 0 ) Jones v. Mersey Docks (.1865), 11 H. L. Cast,, at P. 504. 

\f) Ibid., p. 508. 

(q) Of. Leith Harbour Commissioners v. Inspectors of the Poor (1866), L. R, 
1 H; L. Sc. 17. 


131 


<3, \ 

z ] 

5 i 

yuM. Vir.‘| OC'CtJI'ATION BY SERVANTS OS’ THE CROWN. 

From these judgments it would seem that the House of Lords, 
while laying down a principle which must overrule many previous 
decisions, were anxious to bring as many cases as possible within 
that principle. The rule laid down by Buackburn, J., makes it 
permissible to look at the object of the occupation as well as the 
person of the occupier; that is to ask riot merely whether the 
Grown is the occupier, but also whether the property is occupied 
for the purposes of the Crown. And this has been done in 
many cases, and notably in Coombcr v. Berkshire (It). 

In order that the exemption of tbe Crown should apply, it 
must be shown that the-Crown, or a servant of the Crown, is the 
occupier, and not in a position similar to that of a lodger. Thus, 
where the Commissioners of Inland Revenue took part of a 
house as offices, on such terms that the landlord remained the 
“ occupier ” of the whole house, no exemption attached (i). But 
it seems clear that in such a case, goods belonging to the Crown 
(or to the officers of the Crown on behalf of the Crown), could 
not be seized under a distress for rates ; (1) because the goods of 
the Crown are not liable to distress (/•); and (2) because the 
goods would not be the goods of the persons rated ( l). 

The Edinburgh University Case. — In Greig v. University of 
Edinburgh (m) it was contended (1) that the university was 
exempt, on the score of “ Crown privilege,” and (2) that tbe 
buildings were of no annual value in). Upon the former point 
it was held that it was not a sufficient ground for exemption that 
the university was created by royal charter, or that the Crown 
was the visitor. Lord Cairns, L.C., after referring to the Mersey 
Docks Case, thus stated the rule (o); 

“ The Crown not being named in the statutes on the subject of assessment, 
and not being bound by statute when not expressly named, any property 
which is in the occupation of the Crown, or of persons using it exclusively (?,) 
in and for the service of the Crown, is not rateable.” 

(h) (1883), 9 App. Cn.fi. 61, infra, p. 132. 

(i) R. v. Smith (I860), 30 L. J. M, 0. 74, supra, p. 41. 

(k) Of. Secretary of State for War v. Wynne, [1905J 2 K, B. Q45. 

(0 Vide supra, p. 7; and cf. In re Marriage , Neave £ Co., !T8y61 2 Ch. 663 : at 
pp. 672, 673. ■' 

(m) (1868), L. K. 1 H. L. Sc. 348. 

{n) The meaning of “ beneficial occupation ” is considered in Chapter XII. The 
rateabilifcy of the property of Oxford University was specially considered (before 
the Mersey Docks Case ) : see In re Oxford Rate (1857), 8 E. & B. 184. But by the 
Local Government Board’s Provisional Orders Confirmation Act. 1875 (38 & 39 
Viet. c. clxviii), s. 2 (4), “ ail the land and buildings within the said university [of 
Oxford] which are now by law exempted from being rated to the relief of the poor 
shall be rateable to the relief of the poor, in the same manner as other ratea >.-e 
property within the said university.” See also as to the general district r»<e 
28 <fc 2C Victi. c. 108, s. 8. As to the measure of the value of the university 
buildings, see pp. ^38, 243, infra. 

(o) L. K. 1 H. L. Sc., at p. 350. 

(p) Seo Worcestershire County Council v. Worcester Union, [1897] 1 Q. B. 480, 
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And Lord Westbury stated the effect of Jones y. Mersey Docks 
as follows (q) : 

“ The result was that Crown property, and property occupied by the 
servants of the Crown, and (according to the theory of tho constitution) 
property occupied for the purposes of the administration of the government 
of tho country, became exempt from liability to poor rate.” 

In this passage Lord Westbury extends the exemption as 
widely as Lord Bx ackburn had done in Jones v. Mersey Docks (r). 
In none of the cases above considered had it been necessary to 
determine whether property held “ for the administration of the 
government of the country” was exempt; it was sufficient to say 
that the exemption did not apply to any property that was not 
so held. But in the following case tho point was expressly 
decided by the House of Lords, of which Lord Blackburn had 
become a member. 

Assize courts and county buildings : Coomber v. Berks. JJ. — 

In Coomber v. Berkshire JJ. (*), the justices of a county under 
statutory powers, by means of funds provided out of, or charged 
upon the county and police rates, erected assize courts with the 
usual rooms and offices, and a county police station with the 
offices and accommodation for constables living there, and for 
prisoners. The land was conveyed to the clerk of the peace upon 
trust for the construction of a police station, and otherwise for 
such uses as the county justices should from time to time order. 
The buildings formed one block, and were used for the admini¬ 
stration of justice and for police purposes. Parts of the buildings 
were also used for holding county and committee meetings and 
various other occasional purposes, but no rent or profit was 
received or made in respect of the buildings or any part of 
them. It was held that the buildings were within the exemption. 

Lord Blackburn said (t) : 

“ I do not think it can be disputed that the administration of justice, both 
criminal and civil, and the preservation of order and prevention of crime, by 
means of what is now called police, are among the most important functions 
of government, nor that by the constitution of this country these functions 
do, of common right, belong to the Crown.” 

infra, p. 134; and Lewis v. Durham Union (1904), Hyde and Konstam’s Rat. App. 
(1894—1904), 357 ; infra. , p. 138. 

(q) See Li. R. 1 H. L. Sc., at p. 354. 

(r) (1865), 11 H. L. Cas. 443, at p. 464, supra, p. 130. 

(i>) (1883), 9 App. Cas. 61. The case was decided upon a claim of exemption 
from income tax ; but it was expressly held that the ground of exemption from 
poor rate and from income tax was identical ; see 9 App. Cas., at pp. 71, 77, 79, 

{*) 9 App. Cas., at p. 67. 
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And after referring to the passage in Jones v. Mersey Docks (ti), 
relating to buildings occupied for police, and for assize courts. 
Lord Blackburn continued thus (x): 

#< I cannot see sufficient reason for saying that [the cases referred to] are 
wrong- I do not say that the assize courts maintained by the county for the 
administration of the Queen’s justice in the Queens court are quite so clearly 
occupied hy the servants of the Crown as thqse courts which are maintained 
by the Woods and Forests out of the general revenue of the country. Nor 
do I say that the police station, maintained by the county for the maintenance 
of the police, is quite so clearly occupied by the servants of the Crown as a 
barrack maintained tor soldiers, and paid for out of the general revenues of 
the country. But I think there is great reason for saying that both are 
maintained for the purpose of the administration, or those purposes of 
the Government which are, according to the theory of the constitution, 
administered' by the Sovereign/' 

In answer to an objection that the county police is a local 
purpose and one of the local government, Lord Blackburn 
said ( t /): 

« If this were so, it would be a reason for holding the promises assessable 
to the poor rate . - The general government administers law and justice, 

and keeps order, but it necessarily does it in different localities separately - . 

It is a purpose of the Imperial Government, carried out in a particular 
locality, but not the less a purpose of tho Imperial Government.” 

In the same case Lord Watson (z) referred to the rule laid 
down hy Lord Wbstbury in Jones v. Mersey Docks (a) thus : 

“ The precise language of that definition satisfies mo that tho noble, and 
learned lord meant to affirm, and did affirm, that the exemption extended not 
only to tlie immediate and actual servants of the Crown, but to all other 
persons, not being servants of the Crown, whose occupation was ascribable to 
a bare trust for purposes required and created by tho Government of tho 
country. And seeing that in my opinion the administration of justice, the 
maintenance of order, and the repression of crime are among the primary and 
inalienable functions of a constitutional government, I have no hesitation in 
holding that assize courts and police stations have been erected for proper 
government purposes and uses, although the duty of providing and maintain¬ 
ing them has been cast upon county or other local authorities,” 


Buildings belonging to county councils.—Before the passing 
of the Local Government Act, 1888, a .great deal of the adminis¬ 
trative business of each county was in tlie hands of the county 
justices, who were, of course, nominated by the Crown, and lor 
judicial purposes might be regarded as the servants of the 

(u) Tho passage referred to is set out above at p. 130: see 11 H. L. Can., at p. 404. 
fir) 9 App. Caa.^at p. 69. ( V ) 9 App. Las., p. <1. 

fi?) 9 App. Cas., at p, 74. 

(a) (I860), 11 11. L. Las, 443 : the words referred to are set out above, p. 130. 
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Crown (b). In Nicholson V. HoWpru Union (eg following 
Coomher v. Berkshire JJ. (cl), it was held that the. Clerkenwell 
sessions house (including the rooms assigned to the resident 
keeper of the sessions house), which was used for the administra¬ 
tion of justice and the discharge of the public business of the 
county, was not rateable. But the Local Government Act, 1888, 
has now transferred “administrative business’’ to the county 
council, and it has been held (as to the Middlesex sessions house 
at Westminster, which was vested in the county council) that so 
much of the huildivig as was occupied for administrative business 
was rateable; that so much as was occupied for purely judicial 
business of the justices was not rateable ; and that so much as was 
occupied partly for judicial business and partly for administrative 
business was rateable to such an extent as it \Vsis used ioi 
administrative business (<?). Thisdecision was followed in Worces¬ 
ter shire County Council v. Worcester Union (/), in which it was 
held that the exemption of property used by persons acting in the 
service of the Crown applied only where the property was 
exclusively used for such service; and Nicholson v. Ilolhoru 
Union (cited above) was questioned. In a Scottish case (g) it 
was held that a building built and used primarily and mainly for 
county business, but occasionally and accidentallyfor the purposes 
of a court of justice, was not exempt, from income tax ; and this 
decision would apply also to poor rate (h). 

Prisons and courts of justice.—There can be no doubt that 
prisons and courts of justice come under the exemption extended 
to the Crown upon the general principle that the administration of 
justice and tho repression of crime are “ inalienable functions of a 
constitutional government” (i). In some of the earlier cases 
prisons and courts of justice were held exempt on the less satisfac¬ 
tory ground that there was nooccupier,or no beneficial occupation, 
of such buildings (A ). In II. v. Worcestershire JJ. ( l ), it was bold 

(6) Bee Durham County Council v. Chester-le-Street, [1891] 1 Q. B. 380, at p. 837. 

(c) (1886), 18 Q. B. D. 101. (d) (1883), 9 App. Cas. m supra, j>. 132, 

\ e ) Middlesex County Council v» St. George's Union, [1897.) 1 Q. B. 64. 3 ho 
judgment of Lord Ebijeb, M.R. (ibid., p. 09), does not correctly state the question 
before the court, as to the part* occupied jointly by the county council and the 
justices. 
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Bayner v. Dreantt (1900), 64 J. P. 567; 82X. T. 718; infra, p« 138. 

(h) Coomher v. Berkshire JJ. (1883), 9 App. Pas. 61, at pp. H., 77, 7.). 

(V See Coomher v. Berkshire JJ. (1883), 9 App. Cas. 61, at p. 74, supra, . p. 132; 
Jones v. Mersey Docks (1865), 11 H. I*. Cas. 443, at p. 465, supra, p 130 ; B . v. S . 
Martin's, Leicester (1867), L. It. 2 Q. B.i'493, at p. 502; Gorton Local Board v. 
Prison Commissioners (1887), reported [1904] 2 K. B. 165 n., at p. 168. 

(k) B. v. Shepherd (1841), 1 Q. B. 170 ; Gam, bier v. Overseers of Lydford (1854), 
!) E j B. 846; 1L v. Overseers of Manchester (1854), 3 IB, & B. 336; see also 
Tracey v. Taylor (1842), 2 Q. B. 966. 

(() (1839), il A. & 1C. 57. 
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that courts and judgesModgings, provided put of the county rate, 
were exempt on the ground that they were occupied by the county 
justices as a body, only for public purposes, and that, although 
there might be some occupation for other purposes by individual 
justices, that would not support a rate on the whole body. 

It is submitted that the true test must now be taken to be 
whether the buildings are occupied by (or for the purposes of) the 
Crpwn, and that exemption does not depend upon the existence or 
non-existence of beneficial occupation. But in Lancashire JJ. v. 
Cheetham (m), where the Lancashire county justices had provided 
law courts for the county assizes, but permitted the corporation 
of Manchester to use the courts for the city quarter sessions, on 
payment of an annual contribution of £600, which was far less 
than the cost of maintenance, it was held that the county justices 
must he rated upon the £600. But this decision seems to he open 
to serious objection : (1) because the payment of £600 did not 
make the occupation “ beneficial,” inasmuch as it was not u a 
clear rent over and above the necessary outgoings ( n ) ; and (2) 
because an occupation for the purposes of quarter sessions was 
an occupation for the purposes of the Crown. The decision has, 
however, been recently followed (o). 

In Gambier v. Lydfovd (p), it was held that a prison was not 
rateable ; but that a farm cultivated by the convicts, and a shop 
outside the prison, and a canteen within the prison were rateable. 
In this case, which was decided before Jones v. Mersey Docks (rf), 
the exemption was made to depend upon the existence or non¬ 
existence of beneficial occupation. 

In Perry v. JEames- (r), a building vested in trustees for the 
Crown, and used as a bankruptcy court, was held to be within the 
Crown exemption, and not to be bound by s. 3 of the Prescription 
Act, 1832. 

Reformatories and industrial schools. —In Sheppard v. Brad¬ 
ford (s), decided in the year before Jones v. Mersey Docks (t), it 
was held that a reformatory (supported partly by voluntary sub¬ 
scriptions and partly by a Government grant) was in the nature 
of a prison ( u ), and was riot rateable. But in R. v. West Derby (x), 
decided after Jones v. Mersey Docks , it was held that an industrial 

(m) (1867), L. B. 3 Q. 13. 14. ... 

(w) See Jcyn.es v. Mersey Docks (1866), 11 H. L. Oas. ‘143, at p. 601, infra , p. 183. 
Cf. Lambeth Overseers v. London County Council , [1897] A. G. 625, at p. 631, 

(o) Lewis v. Durham Union (1904), Ryde and Konstani a Bat. App. (1894 1904), 
357 ; infra , p. 138. 

(v) (1864), 3 E. & B. 346. See as to the officers’ quarters, p. 139, infra. 

((/) (1865), 11 H. L. Gas. 443. (r) [1891] 1 Ch. 668. 

(«J (1864), 33 IT. J. M. C, 182. \t) (1865), 11 H. L. Cas. 443. 

(u) See Gambier v. Overseers of Lydford (1854), 3 E. & B. 346, supra. 

(x) (1876), L. R. 10 Q. B. 283. 
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school, supported partly by charitable contributions and partly by 
a Government grant, was not exempt; and it was apparently con¬ 
sidered that Sheppard v. Bradford must be taken to be overruled 
by Jones v. Mersvy Docks . The decision on the latter point was 
expressly affirmed by the Court of Appeal in Tunmcliffe v. Over - 
seers of Birhdale (y), in which it was held that a reformatory 
school, founded and managed by private persons, and supported 
in part by charitable contributions, was not exempt ; but the 
reasons given are not altogether satisfactory. The judges did 
not agree upon the question whether the reformatory could be 
regarded as a prison or not. With reference to the judgment of 
Lord Cran worth, in Jones v. Mersey Docks (*), Lord Esher, M.Ii, 
said (a): 

“ TJu> meaning is that the exemption extends to all lands or houses which 
me occupied by the servants of the Sovereign in his sovereign capacity, in 
such wise that the occupation by them is, as m the case of the occupation of 
houses or lands by servants of a private individual, the occupation not of 
tin servants but of the master. . . . The true general rule seems to me 
to be that there is an exemption only in cases where, if any one were to be 
rated for the premises, it would be the Crown. Where the property is 
occupied hy the servants of the Crown as such,* of course such servants 
could not be rateable, for they do not occupy for themselves; they only 
hold and manage the property for the Crown, like the servants of an 
ordinary master, whose occupation is not their own in law but their master’s : 
the Crown itself would be rateable, if any one were.” 

It is not easy to reconcile this judgment with the decision of 
the House of Lords in Camber v. Berkshire JJ. ( h ), and, indeed 
Lord Esher himself described the language of Lord Watson in 
that case as “ not quite accurate.” Logically, it may be more 
consistent to say (as, perhaps, Lord Esher rvas prepared to hold), 
that the exemption of the Crown extends only to cases where the 
rate (if paid) would be paid out of funds belonging to the Crown ; 
for the poor rate is a personal tax, and the exemption attaches to 
the occupier, and not to the land occupied {(■). But it is impossible 
so to limit the exemption without contradicting Coomher v. Berk¬ 
shire JJ., in which Lord Blackburn expressly decided that 
buildings maintained out of local rates were exempt ((/). If the 
cases are inconsistent, the decision of the House of Lords must 
of course, prevail. 

v ! ,f m !,l " r k>J(0, and in TmuicUffe v. Overseen of 
Jjirfcdale (J), the schools were in part supported by voluntary 

(V) (1888), 20 Q. B. I). 450. 

\*A In 8 nVM 1 ' Cas -> at P- 608 > P-130. 

(«) 20 Q. B. D., at pp. 452, 454. 

n fv ^ • ^ as - 61, supra , p. 132. 
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contributions; but this fact was held to be immaterial in Durham 
County Council v. ChesterJe-Street (g), in which it was held that 
the Crown exemption did not extend to an industrial school 
founded by justices by means of money borrowed on the security 
of the county rate, and maintained partly out of a Government 
grant, partly out of the proceeds of the boys’ work, and partly 
out of the county rate, the school having been managed (since 
the passing of the Local Government Act, 1888) by the county 
council instead of the justices; and the transfer from the justices 
to the county council (under s. 3 of that Act) was held to make 
it still more clear than before that the school was not occupied 
by servants of the Crown. 

It may perhaps be suggested that the three cases above referred 
to, viz.: 1L v. West Derby (h), Timnicliffe v. Birkdal (?’), and 
Durham County Council v. ChesterJe-Street (g) (in each of which 
a building somewhat of the nature of a prison was held rateable), 
may be reconciled with the rule laid down in Coomher v. Berk¬ 
shire JJ. (A:) by saying that the three cases referred to dealt with 
institutions which owed their origin to voluntary effort, and were 
not founded by persons on whom the law had laid the duty of 
providing such buildings; so that, even though a Government 
grant might be made to the institution when founded, the Crown 
could not be regarded as the founder. It was apparently on this 
view that it was recently held at the London Quarter Sessions (/) 
that places of detention provided by the London County Council 
as the "police authority” under s. 108 of the Children Act, 
1908, were not rateable: under the section cited it is made 
the duty of every "police authority” to provide such places of 
detention, to which children or young persons maybe sent under 
ss. 68, 95 or 97 of the same Act, either before or after conviction. 
It is submitted, however, that the test laid down in C 'oomber v. 
Berkshire JJ. was whether the occupier was using the premises, 
the rateability of which was in question, for purposes which 
by the theory of the constitution were purposes of the Crown; 
and the test was not whether the occupier undertook to carry 
out those purposes voluntarily, or in discharge of a duty. In 
one sense, the officers and men of the army and the navy (m), as 
well as the volunteer forces (w), are (or were at the time when 
(Joomber v. Berkshire JJ. and Jones v. Mersey Docks were 
decided) persons who have voluntarily undertaken the work 

for) [1891] 1 Q. B. 330. (h) (1875), L. B. 10 Q. B. 2S3. 

(i) (1888), 20 Q. B. D. 450. (k) (1883), 9 App. Can. 01; supra, p. 132. 

(I) London Comply Council v. Cambcnvell Borough Council, [1910] Konst,am and 
Ward, p. 4.4. 

bn) Jones v. Mersey Docks (1865), 11 H. L. Cas. 443, at p. 4G4 ; supra , p. 130. 

in) Pearson v. IJolborn Union, [1893] 1 Q. B. 389. 
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which they perform yet the buildings occupied for the per¬ 
formance of that work have been held to be occupied for the 
purposes of the Crown. It may be doubted whether the three 
cases above cited are really consistent with Comber v. 
Berkshire JJ. 

Quarters of military and police oncers.—The Crown exemption 
extends to premises occupied for the purposes of the army (o), 
the militia (p), the volunteers (j), the territorial force (r), or 
county or other local police (s). Storehouses for militia and 
volunteers have been declared specially exempt by statute (/) , 
but the principles laid down in 11. v. Jay and Pearson v. Holborn 
Union (cited in the notes) seem to show that, without any special 
exemptions, such properties would have been exempt on general 
principles. In Rayner v. Drewitt (u), it was held that a volunteer 
drill hall which was occasionally let for concerts and other enter¬ 
tainments was not entirely exempt, but it was suggested that 
probably it ought to be rated only for its value as used for 
purposes other than those of the Crown. The Court, however, 
apparently did not consider the question whether the exemption 
would be lost if the money received by letting the hall w r ere 
wholly applied to the purposes of the corps, that is to purposes 
of the Crown. But in Lewis v. Durham Union (x) t where some of 
the rooms connected with a volunteer drill-hall were occasionally 
let for concerts and similar purposes, the money received from 
the letting being devoted to paying interest for money borrowed 
on a mortgage of the premises from the. Public Works Loans 
Board, it was held that the rooms so let were rateable, and that 
where property is not actually, but only constructively, in the 
occupation of the Crown, there must be exclusive occupation for 
Crown purposes to support an exemption. 

fo) Lard Amherst v. Lord Somers (1788), 2 T. R. 372; JR. v. Stewart (1357), 
8 E. & B. 360; Janes v. Mersey Docks (1865), 11 H. L. Gas. 443, at, pp. 464, 608, 
supra, p. 130. Of. Cooper v. Dawkins, [1904] 2 XC. B. 164; and Chare v. Bart. 
[1918] 83 J. P. 64. - 

(») II v. Fuller (1855), 8 E. & B. 365 n. ; It. v. Jay (1857), 8 E. & B. 459. 

(q) Pearson v. Holborn Union, [1893] 1 Q. B. 389 ; see also Hornsey Urban 
Distinct Council v. Hennell, [1902] 2 K. B. 73, decided on s. 150 of the Public 
Health Act, 1875. The latter case throws groat doubt on, if it does not in effect 
overrale, Westminster Vestry v. Hoskins, [1899] 2 Q. B. 474, decided on the 
Metropolis Management Act. 

(r) Wixon v. Thomas, [1912] 1 K. B. 690. See also Dollar Brothers v. Drwp 
(1912), 28 T. L. R. 346. 

(s) Lancashire JJ. v. Stretford (1858), E. B. & E. 225; Jones v. Mersey Docks , 
supra , p. 180; Coomber v. Berkshire JJ . (1883), 9 App. Clas. 61, at 71; supra, 
p. 132; It. v, St. Martin's, Leicester (1867), Hi- R. 2 Q. B. 493. In Mayor , etc. oj 
Loudon v. City of Jjondon Union, Ryde’s Rat. App. (1866— -1890), 130, the assess¬ 
ment sessions hold that a police station, held by the corporation for the City police, 
was not rateable. 

(0 See, as to the militia, 17 & 18 Viet. c. 105, s. 2, and, as to the volunteers, 
26 & 27 Viot. c. 65, a. 26. 

(*) (1900), 64 J. P. 567. 

(r) (1904), Ryde and KonstauPs Rat. App. (1894—1904), 357. 
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It is submitted that the test which ought to bo applied, and 
which (in substance) has been applied in most of the cases 
dealing with the servants of the Crown, is the same as that, 
suggested above in deciding whether a person, in the service 
of a subject, is rateable for the house in which he resides (y). 
Exemption (it is submitted) should depend upon the question 
whether the officer is required, as part of his duty, or merely 
permitted for his own convenience, to reside in the quarters 
assigned to him; or (to put the question in another form) is 
residence in the quarters part of the services which the officer 
is paid to perform, or is the provision of the quarters merely a 
part of the remuneration for those services ? But all the cases 
are not easily reconciled with this rule, or, perhaps, with any 
one rule. 

In It. v. Tlurdi* (z), it was held that the master-gunner of a 
fort at Seaford was rateable as the occupier of the house 
adjoining, which was the property of the Crown : hut the 
decision was based on the finding of the sessions that the 
master-gunner was “the Occupier,” and his position was dis¬ 
tinguished from that of common soldiers, “ who cannot he 
said to be the ‘ occupiers ’ of their barracks, in the legal 
signification of the word, for they are no more than mere 
servants.” 

In E. v. Shepherd (a), the governor of a prison, who had a 
house and garden provided for him within the prison, was held 
to be not rateable, because “ he was compelled to reside on the 
premises, at all. times, and performed his duty by that act of 
residence.” And this decision was followed in Bedfordshire JJ. 
v. St. Paul’s, Bedford ( b ), where the quarters in question were 
not absolutely within the prison walls. But in Gambler r. Over¬ 
seers of Lyclford (e), it was held by the majority of the court that 
quarters provided for prison officers outside a prison were rateable, 
but that similar quarters inside, the prison were not rateable, 
unless the accommodation provided was in excess of what w r as 
necessary for the performance of the officers’ duties. But it 
must be noticed that Coleridge, J., dissented from this decision 
as to the quarters outside the prison, on the ground that the 
officers were required to reside there, and that the residences 
were necessary for the performance of their duties. 

The decision as the rateability of the “ excess ” was followed, 
as to quarters of military officers, in R. v. Stewart (d), in which it 

(y) Vide supra, pp. 31, 32, and p. 35/ (z) (1789), 3 T. B, 497. 

(a) (1841), 1 Q. B. 170. Compare the decision as to the non-commissioned 
officers’ quarters in JPearscm v. IJolhorn Union , [1893] 1 Q. B. 389, it p. 396. 

(5) (1852), 21 L, J. M. C. 228. Bee also Lancashire JJ, v. Strctf'yrd (1858), 

E. B. <& E. 225 

(c) (1854), 8 E. & B. m. Id) (1857), 8 E. & B. SCO. 
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was said that the station of the person occupying must be taken 
into account, that accommodation for a wife and family was not 
necessarily excessive, and that a trifling excess ought to be 
disregarded (<). 

Houses in which police officers were required to reside were 
held not rateable in IL v. St, Martin's, Leicester (f); but, where 
the house was a quarter of a mile from the police station, it*was 
held to be not exempt, on the ground that the officer had an 
independent occupation, the house being given him as part of his 
remuneration (g). So, too, where police officers lived in residences, 
built round a court, each having a front door opening into the 
court, and the police offices and cells were about a mile distant, 
the officers were all held rateable, including the chief constable, 
who was bound to reside there (h). But where police officers 
were compelled to reside in houses which adjoined the police 
station, though the front doors opened into the street, they were 
held not rateable (i). In a later case (£) the premises in question 
had formerly been the lodge of a prison, since pulled down, but 
were now used as residences for two police constables, one of the 
old cells adjoining being retained and kept ready for use as a cell* 
It was held that the premises as a whole were not exempt; and 
that the question was whether the main purpose of the building 
as a whole was for police purposes, with a residence attached, or 
whether the main purpose was for residences, with a part attached, 
used for police purposes. It must be .noted that this decision 
merely negatived the decision of the sessions that the whole 
was exempt, and that the judgment expressly left undecided the 
question whether any deduction for the cell should be made. A 
mere stipulation that a constable shall reside in a particular house 
belonging to the chief constable, does not exempt the house from 
rateability, if the constable has no duties to perform there (/). 
But in Wixon v. Thomas (m), which related to houses acquired by a 
county association under the Territorial and Reserve Forces Act, 
1907, and used as residences for officers of the territorial force, 

(e) Of. 11 v. Terrott (1803), 3 East, 506. 

(/) (1807), li. K. 2 Q. 13. 48a* See also Wixon v. Thomas, [1912] 1 K. B. 690, 
infra , relating to quarters of non-commissioned officers of the territorial force. 

(g) Martin v. West Derby Union (1883), 11 Q. B. D. 145. See also Machatg v. 
Stoke-upon-Trent (1884), 48 J. P. 775. 

(h) Shoicers v. Chelmsford Union , [1891] 1 Q. B. 838; Hyde’s Rat. App. (1891—- 
1893), 259. This decision, so far as .it relates to the chief constable, h not easily 
reconciled with R v. Shepherd (1S41),1.Q. B. 170, supra, p. 139 ; or with Wixon v. 
Thomas, [1912] 1 K. B. 690, infra. Compare also Oambier v. Overseers of Lydford 
(1854), 3 E. & B. 346, supra , p. 139. 

(i) Cross v. West Derby Union (1899), 16 T. Ii. R. 120. 

(k) Monmouth Overseers v. Monmouthshire County Council (1902), 66 J. P. 788. 

(l) R, v. Rridgehouse (1869), 20 L. T. 658; see also Macharg v. Stoke upon* 
Trent (1884), 48 J. P. 775. 

(w) [1912] t K. B. 690. 
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it was held that the houses were not rateable. It was compulsory 
for the officers to reside in the houses provided for them, but as to 
some (if not all) of the officers, it was found as a fact that the 
officers’ duties were not carried out in the houses in question, 
but in drill halls, which were separate buildings. 

The cases above cited as to the rateability of officers’ quarters 
seem to show that if the dwelling-house is included in, or 
structurally forms part of, a building which, as a whole, is 
occupied for Crown purposes, it is much easier to make good the 
claim to exemption, than if the dwelling-house is a separate 
building standing by itself; and that the question whether there 
is an independent occupation of the house by the officer is a 
question of fact, depending partly on the terms of his employment, 
partly on the structural condition of the house. 

In Bent v. Roberts (n), the appellant, a superintendent of county 
police, lived in a house adjoining and communicating with the 
police station, but having an entrance from the public street ; he 
was compelled to live there, and was liable to be removed from 
station to station at any time, and the house was liable to be used 
for such police purposes as the chief constable of the county 
might direct. It was held that the appellant had not such an 
occupation as to be liable to income tax under Schedule A., or to 
inhabited house duty; and it seems clear that the decision would 
apply equally to liability to the poor rate. It must bo noticed 
that the case merely decided that there was no occupation by the 
appellant, and did not deal with the contention (which had been 
apparently mainly relied on in the court below) that the occupa¬ 
tion of the house was for Crown purposes (o). Possibly it may 
bo said that in effect the two points merge into one; for the claim 
of exemption on the ground that the occupation was for Crown 
purposes could only be defeated by showing that the appellant 
was the occupier and had an occupation for his own private 
purposes. 

Property maintained for civil purposes out of public 
money —There is a group of cases which, in the writer’s opinion 
are not easily reconciled with each other. 

In B. v. Sliee (p ), that part of the National Gallery which, 
by permission of the Grown, was appropriated to the Royal 
Academy, was held to be exempt for the following reasons: 
(1) because the building was the property of the Crown or of the 
public (which terms were expressly stated to be synonymous); 

' ( n) (1877), 3 Ex.D. 66. 

(o) See now Coomber v. Berkshire JJ. (1883), 9 App. Cas. 61; supra, p. 132, 

( p) (1813), 4 Q. B. 2. 
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(2) because there was no beneficial occupation, apart from the 
purposes of the Royal Academy ; (3) because 4be members of the 
Academy might be considered as agents of the Crown, for 
furthering national and public objects; (4) because the Crown 
might at any time resume possession. 

The last reason seems to be bad, if it be true that a tenant at 
will is rateable as long as he is in occupation ( q ). As to the other 
reasons, it might, at first sight,’seem sufficient to say that the 
case was decided before Jones v. Mersey .Docks (r), and is, therefore, 
now overruled. But during the course of the argument in IL v. 
McCann (s), Blackburn, J., who deli vered the opinion of the 
majority of the judges in the Mersey Docks Case , said that that 
case had left untouched the principal of IL v. Slue. It may bo 
doubted whether this dictum would now be supported. 

In IL v. Temple (t) r a normal and model school was held not 
exempt. Land had been purchased by the Treasury, and con¬ 
veyed to a trustee, on behalf of the Committee of Council on 
Education. Masters were appointed by the Committee, and 
resided on the premises. Part of the land was let, but the rents, 
with annual payments from the scholars, were insufficient to meet 
the expenses of the school, and the deficiency was made good by 
the Committee of Council, out of money voted by Parliament for 
the promotion of public education. Now, the effect of holding 
the property not exempt was that the rate would have to be paid 
out of money voted by Parliament, “ which by the theory of our 
law has been granted to her Majesty” (u); and it seems on this 
ground very difficult to reconcile the decision with It v, McCann, 
cited below. 

It roust be noticed that it was conceded that, if any part of the 
premises were rateable, the appellant (who was the principal of 
the school) was to be treated as occupier. But it seems that 
this admission conceals the fallacy of the decision. If the rate 
had been made upon the Committee of Council on Education, 
who were clearly the occupiers of the school proper (whoever 
might be the occupier of the rooms allotted to the principal), it is 
submitted that the case would have been clearly covered by the 
principle of the decisions cited below. 

The decision in i?. v. Temple was, however, followed in R. v. 
Knell r Haller), w hich related to the same building. At the date 
of the later decision, the premises had been transferred to trustees 
for the Secretary of State for War, and were occupied by his 

* (q) Vid* supra, pp. 28—30. (r) (1865), 11 IT. L. Gas. 443, supra, p. 128. 

(*) (1868), Ii. R. 3 Q. B. Ill, at p. 145, infra, p. 143. 

<) (1853), 2 E & B. 1(50. 

O') Per Black boru, J. : R. v , McCann (1368), L. 11. 3 Q. B. HI, afc p. 147. 

( >■) (1858), 6 W. R. 005. 
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order ;is a training school for musicians in the army. The men 
and boys taught there were duly attested as soldiers, and made 
no payments; but the expenses were met by contributions from 
the officers of different regiments. The officer in command was 
on full pay, and be and the masters had quarters, not greater 
than their station in life required, but more than was necessary 
for the performance of their duties. The masters were allowed 
to take private pupils. No grant was made out of public money. 
It was admitted that if any part was rateable, the trustees 
should be considered to be the occupiers. It was held (1) that 
the case was concluded by IL v. Temple ; (2) that that case was 
rightly decided; and (3) that the fact that the masters took 
private pupils, made the case stronger against the claim of 
exemption. It is submitted (1) that the admission that the 
trustees were in occupation is open to the same criticism as 
the corresponding admission in R. v* Temple ; and (2) that 
the admission that the officers’ quarters were more than was 
necessary almost put the appellant out of court. 

In Dc la Bee he v. St, James', Westminster (y ), the Museum of 
Practical Geology in Jermyn Street was held exempt. It was 
founded and maintained (out of money voted by Parliament) by 
the Commissioners of Woods, under the control of the Treasury. 
There being no admission that any of the officers of the museum 
were in occupation, the court held that the premises were in the 
exclusive possession of the Crown for public purposes. One of 
the grounds adopted for distinguishing the case from R. v. Temple t 
was that in the last-mentioned case the property was not Crown 
property. But this ruling overlooks the point that occupation 
and not ownership determines the question of exemption; and 
property occupied by (or for the purposes of) the Crown is 
exempt, even if it be not Crown property. 

In J?. v. McCann (z) f the Commissioners of Works were 
empowered to construct a bridge at Chelsea, with money borrowed 
from the Treasury on the security of the tolls, which were to be 
applied in payment of the expenses of maintenance, and then in 
repa} r ment of the sum borrowed. It was held that the Comm is.' 
sioners were not liable to be rated, as they occupied the brieve 
as servants of the Crown; and it was pointed out that ^ 
Commissioners would hold the surplus tolls (if any) a^he 
property of the Crown, and that to enforce the rate by ^he sale 
of the Commissioners’ chattels would involve a sf£ zure 0 f 
chattels of the Crown. 

It may be noticed that precisely the same result would have 


(y) (1855), i E. & B. 585. 


<*) ( im \ E. R. 3 Q. B. 141, 67V 
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followed in R v. Temple (a) if the Committee of Council had 
been rated. 

Crown property made rateable by special enactment. In 

one or two instances the liability to rates, in the case of property 
Required by the Crown, has been expressly preserved by Act of 
Parliament, either to the full extent ( b ) or to the amount at 
which the land was rateable at the date of such acquisition, or 
at the date of the passing of the Act (c). 

Thus, by s. 22 of the Telegraph Act, 1868 (31 & 32 Viet. c. 110), 
“ all land, property, and undertakings purchased or acquired by 
the Postmaster-General under this Act, shall be assessable and 
rateable in respect to local, municipal, and parochial rates, 
assessments, and charges at sums not exceeding the rateable 
value at which such land, property, and undertakings were 
properly assessed or assessable at the time of such purchase or 
acquisition ” (rf). 

This section, which at first sight appears merely to impose a 
liability, has been construed so as to create a partial exemption ; 
for it has been held (e) that the section applies to property 
acquired under this Act, after all use for the purposes of the 
Act has ceased, and the property has been let to a tenant. In 
the case referred to, the court left undecided the question 
whether the section would apply to property after it had been 
sold by the Postmaster-General (/). It may be doubted 
whether, if the decision in this case is ever reconsidered in the 
Court of Appeal, it will be supported, at all events on the same 
grounds. One of the .grounds of the decision was that, if the 
property did not have the benefit of s. 22 of the Telegraph Act, 
1868, after it was let by the Postmaster-General,- he would not be 
able to get so high a rent as he would get if the section still 
applied. To test the force of this, it is perhaps worth while to 
note that ■(if the section had never been passed), the law would 
have stood thus : as long as the Postmaster-General occupied 
the property, he would bo liable to pay no rates at ali, but if ho 


let it'to a subject, he could only do so to a tenant who would be 
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liable to pay full rates, and who would take that liability into 
account in fixing his rent. In this state of things the Act of 
18(18 was passed; and there are obvious reasons why it should 
take away the exemption of the Postmaster-General during his 
occupation of the property ; but it is difficult to see any reason 
why the Act should make the position of the Postmaster- 
General better than it would have been without the Act, after tiro 
occupation ceased. 

Notwithstanding the section above quoted, there seem to bo 
no means of enforcing payment of rates against the Postmaster- 
General, and he can (in effect) pay as little as he pleases (g). 

(j) li. v. Postmaater-Qmcml (1S73), 28 L. T. 337 ; 21 W. K. ISO, 
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LITERARY AND SCIENTIFIC SOCIETIES 

The Scientific Societies Act , 1843 * 

Conditions which must he complied with 
“ Literature , science, or the fine arts, exdmiveehj " 

Voluntary contributions - 
Division of money among members of the society - 
Effect of barrister's certificate - 

Time for appealing against certificate - « 

The Scientific Societies Act, 1843. —By s. 1 of this Act (a) an 
exemption is given to land, houses, ancl buildings “ belonging to 
any society instituted for purposes of science, literature, or the 
f me arts exclusively, either as tenant or as owner, and occupied 
by it for the transaction of its business, and for carrying into 
effect its purposes, provided that such society shall be supported 
wholly or in part by annual voluntary contributions, and shall 
not, and by its laws may not, make any dividend, gift, division, 
or bonus in money unto or between any of its members, and 
provided also that such society shall obtain the certificate ot the 
barrister ” appointed to certify the rules of friendly societies (It). 
By s. 2, one copy of the rules (when certified) is to be transmitted 
to the clerk of the peace for the borough or county in which the 
land or buildings claimed to be exempt are situated, and “ shall 
by him be laid before the recorder or justices . . . at the [next] 
general quarter sessions or adjournment thereof, . . . and the 
recorder or justices then and there present are hereby authorised 
and required, without motion, to allow and confirm the Same, 
and such copy is to be filed. 

By s. 5 if the barrister refuses the certificate, the society may 
apply to quarter sessions, who may, -if they think fit, order the 
rules to be filed, notwithstanding such refusal; and by s. 6 any 
person assessed to any rate from which the society is exempted 
may appeal to quarter sessions against the grant of a certificate. 

By the Local Government Act, 1888, s. 3 (xv), certain 
“ administrative business of the justices of the county in quartet 
sessions,” including “ all business done by the quarter sessions 
in respect of the registration of rules of scientific societies under 

(«) 6 & 7 Viet. c. 86: see Appendix I., infra. . • 

{b) Now the central olhce under the Friendly Societies Act, .18 jo, s, A 
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the Scientific Societies Act, 1843, is transferred to the county 
council. 

It is not very easy to determine what the “ administrative 
business ” thus transferred includes ; but it is submitted that it 
includes the filing of the rules under s. 2 of the Scientific Societies 
Act, 1843, but does not include the hearing of appeals against the 
certificate under s. 6, nor, perhaps, the making of an order under 
B. 5; because such business is judicial business: <f. s. 8 of the 
Local Government Act, 1888. And it must be noticed that the 
words above quoted from s. 3 (xv) transfer to the county council, 
not “ all business done by the quarter sessions under ” the Act of 
1843, but “ ail business done by the quarter sessions in respect of 
the registration of rules of scientific societies ” under that Act: 
and the making of an order under s. 5 may be regarded as a 
proceeding distinct from the registration of rules under s. 2. The 
effect of the Act of 1888 in quarter sessions boroughs appears to 
be as follows: In the case of a county borough, the “ adminis¬ 
trative business ” (whatever that may be) is transferred to the 
borough council under s. 34 (1) (c); and in the case of any other 
quarter sessions borough (whether with a population of more or 
less than 10,000) the “ administrative business ” is transferred 
to the county council under s. 35 (1), s. 36 (1), s. 37, and s. 38 
(5) of the same Act. In the metropolis, including the city of 
London, the “ administrative business ” is transferred to the 
London County Council, under s. 40 (0) and s. 41 (1) of the 
same Act. 

Conditions which must be complied with .—A society, in 
order to claim the exemption given by the Scientific Societies 
Act, 1848, must comply with four conditions (c), viz.: 

(1) It must be a society instituted for the purposes of science, 
literature, or the fine arts exclusively (infra); 

(2) It must be supported, wholly or in part, by annual 
voluntary contributions (infra, p. 150); 

(3) It must be a society which shall not, and by its laws may 
not, make any dividend, gift, division, or bonus in money unto 
or between any of its members (infra, p. 151); and 

(4) It must obtain a certificate (infra, p. 152). 

« Literature, science, or the fine arts, exclusively.”—The word 
“ exclusively 99 is “ anxiously introduced both into the preamble 
and the enactment * (d ). It is submitted that, in order to come 
within the Act, the document defining the purposes for which 

(c) Royal College^/ Musk v . Westminster Vestry, [1898] 1 Q. 15. 809, at p. 817. 

(d) R, v. Cockburn (1852), 16 Q. B. 480, at p. 491; Commissioners of Inland 
Revenue v. Forrest (1890), 15 App. Oas. 804, at p. 352. 
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the society is instituted must exclude purposes which would not 
come within the Act, in such a way that an application of the 
funds or efforts of the society to such purposes would be ultra 
rives. It is further submitted that if the society be instituted 
for two purposes, one of which is within the Act, while the other 
is not, the society cannot claim exemption, even though the 
society be in fact carried on solely to promote that purpose 
which is within the Act (e). Thus a society instituted to promote 
the study of literature and chess would not be exempt, even 
though the society in practice confined its efforts exclusively to 
literature. It has been doubted whether a municipal corpora¬ 
tion (or similar body), acting as a public library authority, could 
come within the words 4t society instituted for purposes of 
science, etc., exclusively ” (/), but the point has not been definitely 
decided. 

The “ fine arts ” seem to be distinguished from the “ arts ” (g). 
Music is a “fine art” within the statute, and the Royal College 
of Music (incorporated for the advancement of music by means 
of a teaching or examining body) has been held to be exempt (h). 
The following societies have been held to be within the exemp¬ 
tion : The Linnaan Society (if the Bradford Library and Literary 
Society (k), and the Birmingham New Library (l), though the 
libraries contained novels, magazines, and periodicals ; the Royal 
Manchester Institution (m), founded c for the promotion of litera¬ 
ture, science, and the arts,” although it received money in respect 
of the exhibition and sale of works of art in the building. But in 
some of these cases the question whether the institution was sup¬ 
ported by “ voluntary contributions ” may have to be reconsidered 
with reference to the decision of the House of Lords in Overseers 
of Savoy v. Art Union of London (n). Institutions having a 
reading-room furnished with newspapers have been held not 
exempt (o), It has been held (p) that the provision of a billiard 

(t) Cf. Commissioners of Inland Revenue v. Honest,, [1890] 15 A. 0. 334,' at 
p. 338;> 

(/) Mayor , etc. of Liverpool v. West Derby Union. (1905), 69 J. P„ 277. at p. 279. 
But cf. Mayor , etc. of Manchester v. Me Adam, (1896] A. 0. 500 ; decided on the 
Income Tax Act, 1842 <5 A 0 Viet, e, 35), s. 61, Schedule A., Buie No. VI. 

(g) Ji. v. Institution of Civil Engineers (1879), 5 Q. B. D. 48, at p. 52. 

(h) Royal College of Music v. Westminster Vestry, [1898] 1 Q. 13. 809. See also 
R, v. Rrmdt (1851), 16 Q. B. 4G2, at p. 468. 

(i) Churchwardens of St. Anne v. Limicvan Society (1854), 3 E, & B. 793. 

\k) Bradford Library Society v. Churchwardens of Bradford (1858), 1E, & hi. 88. 

(l) Qhnrchioar tens of Birmingham v. Shaw (1849), 10 Q. B. 868. See also 
Liverpool Library v. Mayor , etc. of Liverpool (1860), 29 L. J. M. C. 221 ; and (as 
to the London Library) Earl of Clarendon v. St. James's, Westminster (1852), 
SOL. I. M. G. 213. 

(m) R. v. Overseers of Manchester (1851), 16 Q. B. 449. 

(n) [1896] A. 0. 296, infra# p. 150. 

(o) Russell Institution v. St . Giles (1854), 8 E. & B. 416 ; R. v. Uaskdl (1851), 
16 Q. B. 472 ; Purchas v. Holy Sepulchre (1854), 4 E. & B. 156. 

(p) In re Badger, Mansell v. Viscount Gotham., [1905].! Cb. 568. 
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room will prevent an institution from coming within the Literary 
and Scientific Institutions Act, 1854, which by s. 83 applies to 
institutions “ established for the promotion of science, literature, 
the fine arts, . . . the foundation or maintenance of libraries 
or reading-rooms,” etc. It seems to follow a fortiori that an 
institution which is not within the Act of 1854, cannot bo within 
the Scientific Societies Act, 1843, as the scope of the latter Act 
is much more limited. 

The following societies have been held not exempt: the Zoo¬ 
logical Society (f); the Working Men’s Educational Union, 
founded “for the elevation of the working classes as it regards 
their physical, intellectual, moral, and religious condition ” (r); 
the British and Foreign School Society, founded “ to promote 
education in general ” (s); the United Service Institution (/-); tho 
Institution of Civil Engineers (w). Some doubt has been thrown 
upon the decision, or upon the reasons for the decision, in tho 
last case by a more recent decision in the House of Lords (•<) 
that the property of the same institution was applied “lor the 
promotion of science,” and therefore exempt from the duty 
imposed by the Customs and Inland Revenue Act, 1885 (48 & 
49 Viet. c. 51), s.ll; and this decision has been said to overrule 
R. v. Institution of Civil Engineers {y). A society (such as tho 
liefrgiW 18 Tract Society) founded for tho promotion of purposes 
of religion by literary means would probably not be held to he 

within the exemption (z). . . . , 

Tho Art Un ;jn of London (which distributed pictures, etc., to 
jt s subscribers) was held to be instituted for the purposes of the 
Hue arts exclusively, but it failed on other grounds to secure the 
exemption (a). The Royal Medical and Cbirurgical Society of 
London was held to be established for purposes of science 
exclusively, but it failed on other grounds (ft). The .Tenner 
Institute of Preventive Medicine was held to be not exempt (c). 

A society which would otherwise be within the exemption may 
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lose it if the buildings are sublet (d), even if sublet to other 
scientific societies (e) ;• but the exemption is preserved if the parts 
underlet are separately rated (,/'). The lending of a building 
gratuitously on one occasion only for purposes other than those 
of the institution does not take away the exemption (g). Booms 
occupied by a librarian and porter required for the purposes of 
the society are within the exemption (h). A society founded for the 
gratification or convenience of the members only, and not lor 
the good of others, is not within the exemption (i). But the fact 
that" the benefits of a society are almost exclusively limited to 
the members does not of itself destroy the exemption (&). But 
this fact may affect the question whether the contributions of the 
members are “ voluntary contributions,” as will be seen here¬ 
after There eta be no exemption if a society instituted for 
purposes of science, literature, or the fine arts, occupy for other 
purposes at the time the rate is made : the practice, in fact, and 
not merely the statement of the purposes of the society, must 
bo looked at (/). 

Voluntary Contributions.—In order to be entitled to exemption 
under the Scientific Societies Act, 1843, the society must be sup¬ 
ported “wholly or in part by annual voluntary contributions.” 
The word “ voluntary ” is used, not as the antithesis of something 
done under compulsion, but in the sense in which a lawygr speaks 
of a “ voluntary conveyance,” or in which a liospitq] is said to lie 
“supported by voluntary contributions ” (m). It, implies that 
the person contributing gives “ from disinterested motive*,. not 
looking for any return in the shape of direct personal advan¬ 
tage ”(•«). Bi the Art Union Case (cited in the note) each 

(d) Purvis v. Traill (1849), 3 E ? . 844 j il. v Royal MM auAGtnruM 
Society, supra. Of. Musgrave v. Magistrates of .Dundee (18J7), 84 so. Ii. K. <0-, 

3 $*5ri ? fames', Westminster (1858), 20 L. J. M. 0. 218 In 

thit case the societies to whom parte ol the buildings were sublet, were not 
certified; hilt it is submitted that, if they had been certified, the fac„ would ha\o 

made ■ Mm . chest( r (1851), 16 Q. B. 449. See also Churchwardens 

Of St. Anne v. Lin Jan Society (1854), 8 B. & B. bL 

George’s Union (1900), Ryde and Konstam a R»t. App. (1894—1904), 242. 

(Sit. v. Brandt (1851), 16 Q. B. 462, at p. 471. . 

IS Churchwardens of. St. Anne v. 7 nnua-an Society (1864), •> \ * »• W. °/- 
Teals™?. Eolborn Umon, [1898) 1 Q. B. 389, ae to the quarters of the non- 

v“^nlf 0 (W6l) > 16 Q. B. 462; R- v. Gas/ceil (1851), ibid., p..472; R. v. 

’utomSMktu v. Churchwardens of Bradford (1858), 1 E. & E. 
8B 

in Purvis v. Traili, supra ; Purshas v. IIoly Sepulchre (1854) I, 4 E. & B. 156; 
and of. Farmer v. Juridical Society of Edinburgh (1914) , 6 F 0. 46/. 

(m) Overseers of Savoy v. Art Union oj London , [1896] A. C. 29b, per L*ord 
Halsbuby, L.O., at, p. 805. This decision overrules (on this point) Church¬ 
wardens of Birmingham Shaw (1849), 10 Q. B. 868 ; possibly seinei other cases. 

(n) Overseers of Savoy v. Art Union of London , [1896] A. h-, fttp. 312. See also 
Russell Institution v. $t. CUles, (1854), 8 F>. & B. 416, at pp 't»i, 4*8. 


TAI NIST $ 



Chav, vnr.j 


Voluntary Contributions. 


151 


contributor received the equivalent of his contribution in the 
market value of the pictures which were distributed, and it was 
held that the contributions were not voluntary (o). 

This decision seems to prove that if the contributor gets some¬ 
thing of value beyond an intellectual advantage (scientific, 
literary, or artistic, as the case may be), his contribution is not 
“ voluntary ” within the Act ; perhaps the case further decides 
that if the contribution is made merely to gain an intellectua 
advantage for the personal benefit of the contributor, the con¬ 
tribution is not voluntary. If so, some of the earlier cases, m 
which subscription libraries were held to be exempt (p \ mu.s 
be regarded as overruled. 

It has been held at the London Quarter Sessions that a society 
which received only ,1130 from annual subscriptions, out of a total 
of about £400, was not within the exemption (q). But the receipt 
of an income from subscriptions, bearing about the same pro¬ 
portion to the total income, was held sufficient by the High 
Court in Royal College of Music, v. Westminster Vestry (r). 

It must now he taken to be decided that grants made to a 
society by the Board of Education, or a county council, may he 
“ annual voluntary contributions ” within the Act of 1843 (#). 

Division of money among members of the society.—The 
Scientific Societies Act, 1843, s. 1, requires that the society, to 
obtain exemption, “ shall not, and by its laws may not, make any 
dividend, gift, division, or bonus in money” to its members- 
This means that the society must adopt some express rule to that 
effect, and it is not enough that its laws should contain nothing to 
countenance such sharing of profits (i). But the statute applies 
only to laws of the society as a continuing body, and therefore 
does not prohibit a division of the property of the society, upon 
its dissolution, among the members (a), even though there he an 

(o) Cf. Vestry of MaryUbone v. Zoological Society ( 1854), 3 E. &B. 807; 
Institution v. St. Giles, supra. See also In re Nem University Club (l,387), 
18 Q. B. B. 720, decided on the meaning of the words' ‘funds yol^^Uy^on- 
tributed ” in s. 11 of the Customs and Inland Revenue Act, 1985. The pidgmo 
of A Xj. Smith, I , in that case was (in substance) applied by the same ioarnec 
fudge to the Scientific Societies Act, 1843, when delivering the d:^Ninlgmm 
in the Court of Appeal In Overseers of Savoy v. Art Union of London J 

2 Q. B. 609, which was ultimately uphold by tho House of Lords. set [1.8. J 
A. O. 296. 

\q) Leighton Clause Management Committee v. Kensington Corporation (1905), 

(/•f [1898] 1 Q. B. 304, 800; see p. 811. Cf. A. it.-Gen. v. Foundling Hospital, 

School of Art v. Edmonton Union (1905), 70 J. P.121 ; foiU)wing 
Royal College of Music v. Westminster Vestry , [1808] 1 Q. B. 204, 809, at pp. 306, 
311; and dissenting (on this point; from Mayor , etc. of Liverpool West Derby 
Union (1905), 69 J. I-\ 277. 

[ u) ^Churchwardens of Birmingham v. Shaw (1849), 10 Q. B. 868, at p. 378, 


152 Literary and Scientific Societies. [Part i. 

express rule providing for such division (a?). So, too, the fact that 
a member, even by the express rules of the society , may sell his 
share at its market value, and so may possibly make a profit, does 
not destroy the exemption (y). The “ dividend, gift,” etc., which 
the statute forbids, do not include payments made to members by 
way of remuneration for services rendered to the society, and not 
made to them as being members; so that the Royal College of 
Music was held to be exempt although some of the members 
were paid for teaching music ( 2 ). 

Effect of barrister’s certificate.—The certificate of the barrister 
that a society is entitled to exemption is a condition precedent to 
the claim of exemption, but not conclusive proof of the right 
thereto (a). And if a society, after receiving the certificate, be 
rated notwithstanding, they must appeal against the rate, and 
cannot rely upon their exemption when a distress warrant to 
enforce payment of the rates is applied for (ft). 

Time for appealing against certificate.—After notice of the 
filing of the certificate has been given to the collector of rates, an 
appeal to quarter sessions against the certificate, brought within 
four months next after the first rate made after such notice, is 
within the time prescribed by the Scientific Societies Act, 1843, 
s. 0, even though the appeal is not within four months after the 
first rate made after the filing (c). And in such an appeal a 
recital in the order of sessions that the appellant was a “ rate¬ 
payer ” is sufficient to show that he was “ assessed to the rates” 
as required by the statute (d). 

It may bo doubted whether the limit of time for appealing 
against the barrister’s certificate is of much practical import¬ 
ance : for it seems that, although the time for entering an 
appeal has expired, the parochial authorities may at any time 
rate a society, even though the exemption under the certificate 
has been allowed for years (e), and the society must then appeal 

(a?) B. v, Overseers of Manchester (1851), 16 Q. B, 4.49, at p. 461. 

(y) Bradford Library Society v. Churchwardens of Bradford (1858), .1 E. & E. 
88 ; Liverpool Library v. Mayor , etc. of Liverpool (1860), 29 I/. 3. M. C. 221. 

(z) Boyal College of Music v. Westminster Vestry, [1898] 1 Q. B. 809. Cf. 
Cyclists Touring Club v. Hopkinson , [1910] .1 OR. 179. 

'{a) 11 v. Phillips (1848), 8 Q. B. 745, following It. v.Pococh (1846), 8 Q. B. 729. 
In It. v. Phillips the effect of a decision on appeal against the grant or refusal of 
a certificate was considered. 

(6) Churchwardens of Birmingham v. Shaw (1849), 10 Q. B. 868: vide infra f 
Chapter XXXI., under the head of “ Effect of Statutory Exemption.'* 

(c) B. v. Pocock (1846), 8 Q. B. 729. The section is set out in Appendix I. 

(d) B. v. Stacey (1850), 19 L. «T. M. C. 177. 

{e) The exemption was thus contested in Bussell Institution v. Vestry of 
St. Giles (1854). 3 E. & B. 416. Many of the other cases cited above seeni to 
have followed the some course, though the reports do not expressly say so. 
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against the rate to establish their right to exemption (/). It is 
also submitted that (if the parochial authorities refused to act) a 
ratepayer might appeal against a rate from which a certified 
society were omitted. If this were not so, ratepayers coming 
into a parish after the expiry of the time for appealing against 
the certificate might be bound by a certificate which they had 
had no opportunity of disputing. 

(/) Soo Churchwardens of Birmingham v. Shaw (184.0), 10 Q. B.'86B. 
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Churches and chapels --The Poor Rate Exemption Act, 1833 
(3 & 4 Will 4, c. 30), by ss. 1, 2, exempts from poor rates— 

“churches, district churches, chapels, meeting houses, or promises (a), or 
such part thereof as shall he exclusively appropriated to public religious 
worship, and which (other than churches, district churches, and episcopal 
chapels of the Established Church) shall he duly certified for the per¬ 
formance of such religions worship according to the provision of any Act 
or Acts now in force: Provided always, that no person or persons shall he 
hereby exempted from any such, rates or cesses for or in respect of any parts 
of such churches, district churches, chapels, meeting houses, or other premises 
which; are not so exclusively appropriated, and from which parts not so 
exclusively appropriated such person or persons shall receive any rent or 
rents, or shall derive profit or advantage. 

“ 2. Provided always, that no person or persons shall he liable to any such 
rates or cesses because the said churches, district churches, chapels, meeting 
houses, or other premises, or any vestry rooms belonging thereto, or any 
part thereof, may be used for Sunday or infant schools, or for the charitable 
education of the poor."’ 

Before the passing of this Act, the trustees of a chapel who 
received no pew rents were held not rateable (h): but the trustees 
of a chapel who received pew rents had been held rateable (c), 
although they expended the whole of what they received in 
repairs, etc., and in payments to the attendants and to the 
preachers. In both these cases, the decision turned on the 
receipt, or non-receipt, of profits, and not on appropriation to 
religious purposes. 

The certifying of places of religious worship is now regulated 
by the Places of Worship Regulation Act, 1855 (18 & 19 Viet, 
c. 81): see s. 3 of that Act, as to the effect of registration 

thereunder. • . 

Exemption is given to churches, chapels, etc., and buildings 

(a) This word does not include a churchyard : sec North Manchester Overseas v. 
Winstanley, in 0. A., 11008] 1 K. B. 835, at p. 840, cited infra, p. 150. 

(b) R. v. Woodward '(1732), 5 T. R. 79. Apart from the statutory exemption, it 
seems clear that the mere absence of profit would not now be ground for exemp¬ 
tion : see 11, v. School Hoard for London , 17 Q. B, D. 788, infra , pp. 188, 189. 

(e) H. v. Agar (1811), 14 East, 250, 
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used for the gratuitous education of the poor, orpublic charity (j), 
by s. 168 of the Towns Improvement Clauses Act, 1847 (10 & 11 
Viet. c. 34); but the Act applies only when it is incorporated 
with somo other Act, and thereby made applicable to some 
town or district (a. 1), and the exemption extends only to rates 
made under that Act, or the Act with which it is incor¬ 
porated. Note also that s. 168 is not one of the sections made 
applicable to urban districts by s. 160 of the Public Health 
Act, 1875. 

It is very difficult to construe s. 1 of the Poor Bate Exemption 
Act, 1833. It is submitted that the words “ exclusively appro¬ 
priated to public religious worship ” (in the second line of the 
passage printed above) must apply to the words “ churches, 
district churches, chapels, meeting houses, and premises,” and 
cannot be limited to the words “or such part thereof,” as the 
grammar of the sentence would suggest. The word “ premises,” 
at all events, cannot be left without qualification. The beginning 
of the section should therefore be read thus : “ churches, district 
churches, chapels, meeting houses, or premises which shall be 
exclusively appropriated to public religious worship, or such 
part thereof as shall be so appropriated.” The use of the phrase 
“and which ” in the following clause (which as it stands is 
hopelessly ungrammatical) suggests that in the original draft 
the skeleton of the sentence was in this form: “churches, 
chapels, or premises which shall be exclusively appropriated,” 
etc., “and which shall be duly certified, etc.”; and that the 
subsequent insertion of the clause relating to parts of 
premises exclusively appropriated,” etc., has dislocated the 
arrangement. 

If a chapel is exclusively appropriated to public religious 
worship, the receipt of pew rents does not destroy the exemption. 
For the proviso to s. 1 of the Poor Bate Exemption Act, 1833, 
does not take away the exemption unless both the conditions 
mentioned are fulfilled: i.e., unless (1) the parts are not ex¬ 
clusively appropriated to public religious worship; and (2) rent, 
profit, or advantage is received therefrom. But if a part is not 
“ exclusively appropriated,” that part does not come within the 
exemption created by the Act, and then the absence of profits 
(if none are made) is immaterial. 

College chapels were held rateable in the Oxford Univcrdt y 
RatkCaxe (<?). And a school chapel was rated in Royal Medical 

(<Z) As to what is a “ public charity ” within the section, see Shaw v. Halifax 
Corporation (1915), 70 J. P. 257. 

(e) (1857), 8 E. & B. .184, at p. 211 ; it is remarkable that neither in the 
arguments, nor in the judgments, is any reference made to the Poor Rate 
Exemption Act, 1833. As to the measure of value, vide infra , pp. 239, 243. 
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Benevolent College v. Epsom Union (/), and in Christ's Hospital 
v. Horsham Union (g). 

The extent of the exemption was considered in Charrington v. 

Mile End Old Town ( h ). In Trustees of College Street Church v. 
Edinburgh Parish Council (i), it was held that church and mission 
halls, sometimes used for temperance meetings, penny readings, 
and the like, were not within the exemption given by the Rating 
Exemptions (Scotland) Act, 1874 (87 & 88 Viet. c. 20), which is 
similar to the Poor Rate Exemption Act, 1888. In Booth v. St* 

Martin , Worcester (A;), it was held at quarter sessions that 
Salvation Army barracks were not exempt under the Act of 1888. 

In North Manchester Overseers v. Winstanley ( l ), it was held by 
the Court of Appeal that the exemption given by the Poor Rate 
Exemption Act, 1888 (supra, p. 154), to “ churches, chapels, 
meeting houses, or premises, etc.,” did not extend to a church¬ 
yard, on the ground that the word “ premises ” must be 
construed as referring to things ejmdem generis with churches 
and chapels, or it must be confined to buildings forming part of 
churches, chapels, etc., or to buildings used for similar purposes ; 
and that a rector was rateable for the churchyard. The land in 
question consisted of an additional burial ground acquired under 
the Church Building Acts (58 Geo. 3, c. 45, s, 88, and 8 & 9 Viet, 
c 70, s. 18), and situated about 800 yards from the parish 
church, the old churchyard having been closed; but the court 
did not base the decision on this point, and dealt with the case 
as though it related to the original churchyard of tha parish 
church. 

By the Public Health Act, 1875, s. 151, “ the incumbent or 
minister of any church, chapel, or place appropriated to public 
religious worship, which is now bylaw exempt from rates for the 
relief of the poor,” is exempt from liability to contribute to 
paving expenses. It has boon held (m) that a building of two 
floors (of which the upper was exclusively appropriated to public 

(/) (1909), Rydo and Konstam’s Rat. App. 82. See also, as to the chapels of 
Magdalen and Kehle College, Oxford University v. Mayor, etc. of Oxford (No. 1) 

(1902), Hyde and Konstam’s Rat. App. 87, at p. 95. 

(<7) (1903), not reported ; vide infra , p. 289. 

{h) Ryde’s Rat. App. (1891—1893), 14; coram the London Quarter Sessions. 

(i) (1901), 8 F. 414. Of. Walton-le-Dale Urban District Council v. Greenwood 
(1911), 75 3. P. 541; Ilo'rnsey Local Board v. Brewis (1890), 65 .X. P. 889. 

(A;) (1884), 48 J. P. 441. ' 

(l) [1908] 1 K. B. 835. The case was taken to the House of Lords, [.1910] 

A. C. 7, when the decision of the Court of Appeal that the churchyard was 
rateable was afttrined, but in the argument for the appellant, exemption was not 
claimed for the churchyard under the Poor Rate Exemption Act, 1833. The case 
is further considered in Chapter II., supra , p. 63. 

(?w) Brewis v. Hornsey Local Board (1890), 55 J. P. 389, See also Walton-k- 
Dale Urban District Council v. Green wood (1911), 75 J. P. 541, decided on the 
Private Street Works Act, 1892, s. 16. In that case, however, the building as a 
whole was not exclusively appropriated to public religious worship, 
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religious worship, while the lower was not) was not within the 
exemption, given by the section. It must be noticed that, in the 
case cited, the persons charged being (in respect of the lower 
floor) liable as owners of premises not exclusively appropriated 
to public religious worship, the question whether the upper 
floor was exempt from poor rates was immaterial. 

Sunday and ragged schools.—The exemption from rateability 
conferred on rooms used for Sunday schools, etc., by the Poor 
Rate Exemption Act, 1833 (cited above), was still further extended 
by the Sunday and Ragged Schools (Exemption from Rating) Act, 
1869 (82 & 83 Viet. c. 40 ), which provides as follows : 

“ 1. Every authority having power to impose or levy any rate upon the 
occupier of any building or part of a building used exclusively as a Sunday 
school or ragged school may exempt such building or part of a building 
from any rate for any purpose whatever which such authority has power to 
impose or levy; Provided, that nothing in this Act contained shall prejudice 
or affect the right of exemption from rating of Sunday or infant schools, or 
for the charitable education of the poor in any churches, district churches, 
chapels, meeting houses, or other premises, or any vestry rooms lx longin g 
thereto, or any part thereof, by virtue of the Poor Rate Exemption Act , 
1838. 

“2. A c Sunday school’ shall mean any school used lor giving religious 
education gratuitously to children and young persons on Sunday, and on 
week days for the holding of classes and meetings in furtherance of the 
same object, and without pecuniary profit being deri ved therefrom. 

“ A ‘ ragged, school ’ shall mean any school used for the gratuitous educa¬ 
tion of children and young persons of the poorest classes, and for the 
holding of classes and meetings in furtherance of the same object, and 
without any pecuniary benefit being derived therefrom except to the teacher 
or teachers employed." 

It was held in Bell v. Crane (/<), that under this Act the rating 
authority have a discretion whether they will or will not exempt 
the buildings which are within the Act. 

Voluntary schools.— The Voluntary Schools Act, 1897 (60 & 
61 Viet. c. 5), enacts by s. 8 as follows : 

“ No person shall bo assessed or rated to or for any local rate in respect 
of any land or buildings used exclusively or mainly for the purposes of the 
schoolrooms, offices, or playground of a voluntary school, except to the 
extent of any profit derived by the managers of the school from the letting 
thereof.” 

By s. 4, “voluntary school” means a public elementary day 
sdiool not provided by a school board : arid “ local rate ” means 
a rate the proceeds of which are applicable to public local 

(*) (1873), L. B. 8 Q. B. 481. 
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purposes, and which is leviable on the basis of an assessment in 
respect of the yearly value of property, and includes any sum 
which, though obtained in the first instance by a precept, 
certificate, or other instrument requiring payment from some 
authority or officer, is, or can be ultimately, raised out of a local 
rate as before defined. 

In Commissioners of Royal Patriotic Fund v. Mayor, etc. of 
Wandsworth (o), it was held that, although the term “ day 
school” in the definition meant a day school, as opposed to an 
evening school, yet a boarding-school in which the children 
were educated in cookery, household and laundry work, and 
other things which would fit them for domestic service, was not 
within the exception. 

It seems that the exemption given by the Voluntary Schools 
Act, 1897, will extend to schools not provided by a local education 
authority under the Education Act, 1902 (2 Edw. 7, c. 42), but 
not to schools provided by such an authority (p). 

(o) (1903), 67 J. P. 311. This decision appears to overrule the ground of the 
decision of the London Quarter Sessions in Jews' Deaf (fad Dumb Dome, Wands - 
-worth v. Wandsworth and Ciapham Union (1901), 60 J. P. 137; in which a 
boarding school, supported in part by voluntary contributions, and in part by 
payments from school boards and the Education Department, was held not 
exempt. 

(p) This seems to be the effect intended by s. 25 (2) and Schedule III, (1), and 
(10) of the Education Act, 1902. 
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The Agricultural Rates Act, 1896.—By s. 1 of this Act (a), 
which is of a temporary character (6), “the occupier ot agri¬ 
cultural land . . . shall be liable, in the case of every rate to 
which this Act applies, to pay one half only of the rate in the 
pound payable in respect of buildings and other hereditaments ” 
It must be specially noticed that the partial exemption given by 
the Act to agricultural land is effected by halving the rate, 
leaving the rateable value unaltered. The Act has made no 
change whatever in the principles of valuation; the rateable 
value of agricultural land will be ascertained as before, but, 
when ascertained, it will be entered in a separate column in the 
valuation list and rate-book (c). 

The effect of s* 1 (2), and the definition of “ rate ” in s. 9 of 
the Agricultural Rates Act, 1896, is that the Act applies to all 
rates (in the ordinary sense of the word), except rates made by 
commissioners of sewers, and rates in respect of which the 
occupier of agricultural land was already liable to pay half, or 
less than half, of the rate charged on buildings and other here¬ 
ditaments. Tor the purposes of this volume, it is sufficient to 
point out that the poor rate is clearly one of the rates to which 
the Act applies (cl). 

The definition oi <fi agricultural land,’ 5 — -By s. 9 of the Agri¬ 
cultural Rates Act, 1896, “ agricultural land ” means “ any land 

(a) 59 <fe GO Viet* o. 16 : seo Appendix L, infra . 

(b) Originally in force for five years only, Wife subsequently ex bonded, at first; 
by Acts specially passed for the purpose (see the third edition of this work, p. 154, 
note (b)) y and afterwards by Expiring Laws Continuance Acts, the last of which 
(8 Ac 9 (leo. 5, c. 21) continues the Act of 1896 to Slat March, 1920, 

(c) Seo s. 5 of the Agricultural Bates Act, 1895, 0,nd Forms W, W 2, X, V. and 
Y 2, in the Schedule to the Agricultural Ratos Order, 1896 in Appendices I. and 11., 
infra. 

(d) A detailed examination of the rates to which the Act applies, or does not 
apply, will bo found iu tike edition of the Agricultural‘Rates Act, 1896 (Shaw A 

Sons), by the present writer, at pp. 10 -18, 
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used as arable, meadow, or pasture ground only, cottage gardens 
exceeding one quarter of an acre, market gardens, nurseiy 
grounds, orchards, or allotments, but does not include land 
occupied together with a house as a park, gardens, other than 
as aforesaid, pleasure grounds, or any land kept, or preserved 
mainly or exclusively for purposes of sport or recreation, or 
land used as a racecourse.” . 

The earlier part of this definition (down to “ allotments ) is 
founded on ss. 211, 280, of the Public Health Act, 18/5 (as 
amended by the Public Health (Eating of Orchards) Act, 1880, 
and i v :0 Allotments Bating Exemption Act, 1891), which relate 
to the general district rate, and the rate lor “ special expenses, 
of a rural sanitary authority; but it will be seen that the Public 
Health Act, 1875, and the Agricultural Rates Act, 1896, do not 
necessarily use the same words in the same sense (e). 

Arable, meadow, or pasture ground : park.—The definition of 

agricultural land” includes land used as “ meadow or pasture 
ground only," but excludes “land kept or preserved mainly oi 
exclusively for purposes of sport or recreation.” It appears that 
the question whether the land is used as “ meadow or pasture 
ground only ** is almost entirely a question of fact, depending 
upon the meaning which would be given to the words 4 meadow 
or pasture ground ” in ordinary parlance. Notwithstanding the 
use of the word “only,” it is submitted that land which would 
ordinarily be described as “ meadow or pasture,” but which was 
occasionally (but not mainly or exclusively) used for purposes 
of sport or recreation, would come within the definition, provided 
the use for purposes of sport or recreation were made sub¬ 
servient to the use of the land as “meadow or pasture ; for 
In such a case the land could not be said to be “ kept or. pre¬ 
served 5 ’ for purposes of sport, and so would not come within 
the exception. A more difficult question would perhaps arise 
if the occupier of “ meadow or pasture ground ” allowed it. to 
be used for the exhibition of advertisements, out of which use 
he made a profit, and was liable to be rated at an increased 
amount under s. 4 of the Advertising Stations (Eating) Act, 
1889 (/). 

The question whether land is taken out of the definition of 
“agricultural land,” as being a “park,” seems to be also a 
question of fact: reference maybe made to Overseers of Ihcish 
and Lord Clinton v. Surveyor of Taxes (g) f in which a home farm 
worked by a bailiff of the landowner for him, was held not to be 
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a park. It must be noticed that the words of the exception in 
s. 9 relating to a park are “ land occupied together with a house 
as a park ” ; so that if there is grass land round a mansion, 
and the land is let off to a tenant who does not occupy the 
mansion, the land cannot be within the exception ( li ). It has 
been held that the word “ park ” as used in the Settled Land 
Act, 1890 (58 & 54 Viet. c. 69), s. 10, is not confined to an 
ancient legal park in its technical sense, but includes an ordinary 
private park, and that there need not be deer in it (i\ It is 
submitted that a similar construction should be put upon the 
word “ park ” in the Agricultural Rates Act, 1896. If sporting 
rights over agricultural land increase its value, the exemption 
(it is submitted) extends to the whole, unless the sporting rights 
are separately rated (/;). It is believed that this view has been 
adopted in practice, although the language of the Agricultural 
Rates Order, 1896, Art. IV. (2), throws some doubt on its cor¬ 
rectness. It must be noticed that the Article relates to the 
“statements ” to be made by the overseers under the Agricultural 
Rates Act, 1896, and not to the valuation lists. 

A question has been raised, but (it is believed) not decided by 
any'court,‘whether a sewage farm, worked on the broad irrigation 
system, is “ agricultural land” within the Act of 1896. The 
method of cultivation adopted on different farms may vary, and 
the question whether any particular farm is cultivated as “ arable, 
meadow, or pasture ground ” is a question of fact. It may possibly 
be^the facPthat, in order to turn an ordinary farm into a sewage 
farm, so many tanks, pipes, and other appliances have to be 
constructed that the land as a whole can no longer be said to be 
“ used asfarable, 'meadow, or pasture ground only”; and if this is 
so, then the farm does not come within the definition of “ agricul¬ 
tural land.” If, however, it were possible to use the ordinary 
ditches on an agricultural farm for the purpose of distributing 
sewage, and if the farm were cultivated as an ordinary agricultural 
farm, in all other respects except the use of the sewage, then it is 
submitted that, as a matter of law, the farm would not lose the 
exemption merely because one of the objects of the cultivation was 
to dispose of sewage. In some cases a sewage farm has been let 
to a tenant of the local authority to whom the farm belongs, and 
it is difficult to contend that such a tenant is not entitled to the 
same exemption as the tenant of an ordinary farm. And if the 
tenant of a sewage farm is exempt, there appears to be no reason 

(h) On this 'ground (it is submitted) land which wa3 part of. a “park’' within 
8. 54. of the Highway Act, 1835, might still not;be a “ park” for the purposes of 
the Agricultural Rates Act, 1896, s. 9; see B. v. Bradford , [1908J 1 1C B. 365. 

\i) Pease v. Courtney , [1904] 2 Ch. 503. 

(k) Of, Alton U. IX C . v. Spicer, [1904) 1 K. B, 678. 
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why the local authority owning the farm, if they retain it in t e 
own hands and cultivate it in the same way, should not be equally 
exempt. It must, however, he noticed that it has been lie () 
that, in rating a sewage farm let to an ordinary agricultural tenant, 

s 4-'»**>—tssrs 

the value to the tenant but the benefit accruing from the farm, as 
a means of enabling the owners to discharge their statutery duty 
of disposing of sewage. This, perhaps, suggests that a sewage 
farm must not be regarded as “ land used as arable, meadow, or 
pasture ground only,” and that the exemption created by the 
Agricultural Rates Act, 1896, does not attach to it. 

The question may also arise whether, assuming t ia 0 a 
generally is rated as “ agricultural land,” the pipes and tanks usea 
for the distribution of sewage are to be rated as buildings. , is 
submitted that this is a question of degree. In rating an ordinary 
form, the fences, drains, and ditches are always rated as agri¬ 
cultural land,” and not as buildings; and open channels on 
sewage farm should (it is submitted) he rated m the same way. 
On the other hand, the main outfall sewer and any larger« 
for sewage, constructed above the natural surface level of the 
ground, would probably be held to be rateable as * buildings oi 
other hereditaments not being agricultural land. 

° The question, whether the tenant of a sewage hum is the 
occupier ot all the sewage worts on the farm, has been alreacy 

considered (in). . . „ , 

Cottage gardens : allotments.— The term “ cottage is defined 
by s. 9 of the Agricultural Rates AeL 1896, as “ a h ?“ 8 ' 

J a dwelling by a person of the labouring classes. iho term 
•‘Vottage-gardei” is not separately defined, but dependsion ; the 
meaning of the term “ cottage ” and therefore 
on the meaning of the term “ labouring classes. lho Allotments 

Act, 1887 (»), was entitled «• An Act to facilitate the P™™° f 
allotments for ths labouring classes," and m e. 2 0) i Art, 

the term “ lahonring population ” was used 4od»mhObnpMW 
to whom allotments provided by a local an hontywe.•*>***. 
and as to the meaning of " labour,ng population the1W McM, 
rtf u lfi n rovm are believed to have advised the Local (xovernmenL 
Board as follows (some month,before the Agricdtoal Mw** 
1896, was introduced): " that the expression mean 
that, in substance, make, a living by manual ^ “ 

includes all such as smiths, ploughmen, carpenters, artificer , 

(l) Davies v. Seiedon Union, [1908] A. 0. 315, infra, p. 20 j. 

( m) Vide supra, p. 68. bv tbo Small Holdings and Allot- 

In) The Act was repealed [and re-enaoted) by th ^ Heatio n i 8 partially 
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workers in factories, and others whose work is in the main manual 
though knowledge and skill also be required ; but that it does not 
include those whose work is in the main a matter of knowledge and 
skill, though manual labour also be required, such as nurses, 
cooks, postmasters, clerks, or tradesmen in general; and that 
the line of demarcation is that above indicated, but that it is 
impossible to lay it down with precision, and that each case 
must depend on its own facts.” 

This opinion, though it has not the effect of a judicial decision, 
would probably be regarded as evidence of the construction in 
practice put upon the words “ labouring population,” before the 
passing of the Agricultural Rates Act, 1896. Reference may also 
be made to the definition of “ labouring classes ” in s. 5 (7) of 
the Metropolitan Police Act, 1886. 

It is submitted that the words “ labour ” and “ labourer ” may 
have different meanings according to the context in connection 
with which they are used. Reference*may be made to the cases 
cited in the note (o) by way of illustration, in considering who 
are the “ labouring classes ” within s. 9 of the Agricultural 
Rates Act, 1896. 

It is important to notice that a cottage garden, in order to 
obtain the partial exemption given to “ agricultural land,” must 
exceed one quarter of an acre; but if the same piece of land can 
be regarded as an “ allotment,” there is no maximum or minimum 
limit as to size; nor is it clear that the person who holds it need 
belong to the “ labouring classes/’ as is the case with a “ cottage 
garden.” It may not always be easy to draw the line between 
an “ allotment ” and a “ cottage garden.” The meaning of the 
term “ allotment,” as used in the Allotments and Cottage Gardens 
Compensation for Crops Act, 1887 fp), was considered in Cooper 
v. Pearse(q). It should be noticed that the definition of u agri¬ 
cultural land ” in the Agricultural Rates Act, 1896, so far as 
relates to “allotments,” is founded on the Allotments Rating 
Exemption Act, 1891, which extended to ** allotments ” the 
three-fourths exemption from rates made under s. 211 (1) and 
a. 280 of the Public Health Act, 1.875 ; and that the term “ allot¬ 
ment ” in the Act of 1891 is defined as meaning “ any parcel of 
land of not more than two acres in extent, and let as an allotment, 
and cultivated as a garden or a farm, or partly as a garden and 
partly as a farm.” But this definition is not reproduced in the 

(o) Morgan v. London General Omnibus Co . (1884), 13 Q. B. D. 832; Cook v. 
North Metropolitan Tramways Co. (1887), 18 Q. B. D. 683; Hunt v. Great 
Northern Bail. Co ., [1891] 1 Q. B. 601 ; R v. Wortley (1851), 21 L. J. M. 0. 44. 

(p) The definition of “allotment ” in that Act is similar to (but not identical 
with) the definition in the Allotments Rating Exemption Act, 1891, set out in the 
text. 

(<j) [1896] 1 Q. B. 562. 



MINISr^ 



<SL 


Agricultural Land and Tithes. 


fl 1 ART t. 


Agricultural Hates Act, 1896. It is submitted that the exemption 
given to “ allotments ” by the Agricultural Rates Act, 1896, is 
not limited to allotments provided under the Allotments Act, 
1887, or under the Small Holdings and Allotments Act, 1908, 
which has now taken its place (r); allotments existed before the 
Act of 1887 was passed, and the exemption of the occupier can 
hardly have been intended to depend upon the question whether 
the landowner had voluntarily let to him that which a local 
authority under the Allotments Acts could acquire under com¬ 
pulsory powers in order to let it to the occupier 

Rates chargeable on allotments let by local authorities were 
at one time recoverable, in the first instance, from the landlords; 
but this is now altered, see Chapter IV., supra. 

Market gardens : nursery grounds.—These words were used 
in s. 211 of the Public Health Act, 1875, and in Purser v. Worthing 
Local Board (.*), it was held that land almost entirely covered 
with glass-houses, built on brick foundations, and used for growing 
fruit and vegetables for sale, was none the less a market garden or 
nursery ground. Rut in South v. Tlichtuond (f), it was held that 
the enacting part (s. 1) of the Agricultural Rates Act, 1896, had 
made an antithesis between “land” and “buildings,” that the 
terms were mutually exclusive, and, therefore, that land covered 
with buildings such as glass-houses (similar to those referred to 
in Purser v. Worthing Local Board) was not agricultural land 
at all. 

Tithe rent-charge.—Under s. 1 of the Tithe Rent-charge (Rates) 
Act, 1899 («), which follows the precedent set by the Agricultural 
Rates Act, 1896 (,r), “ the owner of tithe rent-charge attached to a 
benefice shall be liable to pay only one half of the amount of any 
rate to which the Act applies, which is assessed on him as owner 
of that tithe rent-charge ” ; and the other half of the rate is to be 
paid by the Commissioners of Inland Revenue. The Act of 1899 
applies to rates payable in respect of payments in lieu of tithe (y). 

The general effect of the Tithe Rent-charge (Rates) Act, 1899 
(which is only a temporary Act), may be said to be to extend to 
tithe rent-charge the same partial exemption, until the same 
date (z), as is given to “agricultural land” by the Agricultural 

(r) By s, 7 (8) of the Act of 1837, one person might not held allotments, 
acquired under that Act, exceeding one acre. And by s. 23 (4) of the Act of 1908, 
there is no duty to provide allotments exceeding one aero. See also s. 27 (3). 

(s) (1887), 18 Q. B. D. 818. (t) [1899] A. & 448. 

(u) 62 & 63 Viet. o. 17; see Appendix I., infra . 

(x) Supra, p. 159. - {if) See s. 2 (2), in Appendix I., infra, 

(z) The Tit be Rent-charge (Ratos) Act, 1899, and the Agricultural Rates Act, 
1896, we id at first continued together by Acts specially passed for that purpose : 
see the third edition of this work, p. 159, note (5). Subsequently the Agricultural 
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Rates Act, 1896. The deficiency in the local rate, created by the 
exemption, is made good under both Acts out of imperial 
taxation, though not quite in the same way. 

The partial exemption conferred by the Act of 1899 on tithe 
rent-charge is effected by halving the rate, leaving the principle 
of ascertaining the rateable value unaltered. That principle, 
together with the effect of the Act of 1899 on rateable value, 
and the rateability of tithes and payments in lieu of tithes, are 
considered in Chapter XXIII. 

Extraordinary tithe rent-charge, payable under the Extra¬ 
ordinary Tithe Redemption Act, 1886 (49 and 50 Viet. c. 54), is 
made altogether exempt from rates by s. 4 (5) ol that Act, 
the rates having been deducted in calculating the capital value 
under s. 3. 

Rates Act, 1896, was continued from time to time by Expiring Laws Continuance 
Acts; vide, iwpra, p. 169,note (6). But though tbo Titho Rent-charge (Rates) Act, 
1899, was not montionod in tho Schedules to those Acts, as the Act of 1899 is 
(by s. 4) to apply to every rate made “ during the continuance of the Agricultural 
Rates Act,.1896,” the continuance of the Act of 1890, in effect continues tho Act 
of 1899. 




( 166 ) 



CIlAP r rER XL 

miscellaneous exemptions. 

Partial exemption of canals under special Acts * 

Effect of exemption of canal tolls - 

Various clauses giving partied cxcmptio , n to cdniil propei ty 

Light railways . 

Exemptions of certain lighthouses 
County lunatic asylums formerly parlidlly exempt 
Decisions on the repealed statute - 
Jiurial grounds partially exempt - - * - • 

Municipal corporations formerly exempt 
Exemption f rom “ all rates ” under special Acts - 
Property of the Thame * Conservancy - 
Moo ms used, for- elections * • ** 

Power to excuse paupers from payment of rates 


VA&ti 

- J 66 

- 167 

- 167 

- 169 

- 169 

- 170 

- 171 

- 171 
•• 172 

- 173 

- 174 

- 174 

- 175 


i \ 
} 


Partial exemption of. canals under special Acts. In many of 
the earlier Acts authorising the construction of canals, we find 
special clauses regulating the rating of the canals and their appui - 
tenancies. In some cases, there is a clause exempting the tolls 
from rateability altogether (a), or making them rateable only 
when personal property was, in fact, rated in each parish (b). In 
a larger number of Acts we find clauses fixing or limiting the 
rateable value of the canal ajud of the company s buildings, by 
a comparison with the value of lands and buildings lying neai. 
It has been said (c) that these were inserted because the making of 
a canal was a work of great public utility; but it is possible that 
(in some cases at least) the clauses were inserted in consequence 
of the decisions as to the method of rating canal tolls (considered 
in Chapter XVII., inf ra), in order to protect the parishes from 
a risk of losing all rates on the land taken (d), and to fix (by a 
standard which was thought to be readily intelligible) a* value 
which it would otherwise be very difficult to ascertain. I he 

(a) See R. v. Colder and Hobble Navigation (1818), 1 B. & Aid. 263: M. v. 
Monmouthshire Carnal Co, (1835), 3 A. Sc K 619. 

ib) See B. v. Regent's Canal Co. (1827), 6 B. & 0. 720. At the dates of these 
Acts, personal property, though often not rated in practice, was in law rateable 
(Vtde supra, pp. §5-4), W tolls were also considered to be rateable per so: see 

\c) See P. v. Regent's Canal Co (1827), 6 B. AC. 720, at p. 728; It. v. St. Peter 
the Great, Worcester (1826), 5 B. & C. 473, at p, 478 

(d) See, for example, B, v. Bristol Dock Co. (1841), 1 Q. B. 53o; R, v. Che Inn) 
and BlacJiv'ater Navigation Co. (1831), 2 B. & Ad, 14, at p. 1,9. 






misr^ 


167 



<SL 


Chap. xi.J Effbot of Exbmption of Canal Tolls. 


clauses may also have been inserted to guard against the danger 
of the canal not being finished (<:) or being abandoned {/). 

Effect of exemption of canal tolls. In E. v. Galder and Hebble 

Navigation (g), the special Act exempted the “rates and duties 
in respect of vessels navigating the canal ” ; and it was held that 
this exemption extended to the canal itself, because the rates 
and duties constituted the only value of the land. With this 
decision must be compared E. v. Leeds and Liverpool Canal (h), 
where the special Act exempted the canal tolls, but contained 
special directions as to the rating of the land taken for the canal, 
as land (t). A house built out of tolls which were exempt, and 
occupied by the company’s servant for the purposes of their 


business, was held rateable in 


v. Armstrong (A-). 


Various clauses giving partial exemption to canal property.— 

In R. v. Grand Junction Canal Co, (/), the special Act provided 
that the company should be rated for their lands, grounds, and 
buildings “in the proportion as other lands, grounds, and build¬ 
ings lying near the same are or shall be rated, and as the same 
lands, etc., would be rateable in case the same were the property 
of individuals in their natural capacity.” It was held that this 
did not mean that the company s property was to bo rated on the 
same proportion of the annual value as other property (m), hut that 
it should be rated as if it had remained in the hands of farmers for 
the ordinary purposes of agriculture (»). Subsequently a difficulty 
arose in construing the same provision in a parish where some of 
the “lauds lying near” the canal were used for agricultural 
purposes or as garden ground, but most of them would command 
a much higher rent for building purposes, or were in fact actually 
covered by buildings. It was held (o) that the value of the lands 
near, as building land, could not be taken into account, because a 
tenant from year to year would not take land for building purposes 


S 


(<•) Sea 11. v. Grand Junction Canal Go . (1818), .1. B. & Aid. 289, at p. 295. Com 
paro also s. 133 of the Lands Clauses Consolidation Act, 1845 (not out in Appendix T. , 
Infra), which was “ an Act for consolidating in one Act certain provisions usually 
imerkdin Ads authorising the taking of lands for undertakings of a public nature.” 

(f) Of. Glamorganshire Canal Co. v. Merthyr Tydfil Union (1903), 07 J. P. 52, 
infra , p. 168, note (q). 

((,) (1818), 1 B. ^ Aid. 263. (h) (1804),4 East, 325. 

h\ See also B. v. Regent's Canal Co. (18271, G B. & C. 720; 11. v. Monmouth¬ 
shire. Canal Co. (1835), 3 A. & E. 619. 

(k) (1819), 2 Stark. 543, (l) (1818), 1 B. & Aid. 289. 

(m) Before the Parochial Assessments Act, 1836, it was a common practice to 
rate upon some proportion, of the annual value, and not upon the whole; see 
p. 200, note (c). 

(n) Cf. It. y. St. Peter the Great , Worcester (1826), 5 B. & C. 473. See also il. v. 
Regent's Canal Co. (1827), 6 B. & C. 720; R. v. Chelmer ami Blackwater Naviga¬ 
tion Co. (1831), 2 B. & Ad. 14 ; R. v. St. Mary , Leicester (1817), 6 M. & S. 400. 

(o) II. v. Grand Junction Canal Co. (1859), 7 W. B. 597. 
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But in B. v. Glamorganshire Canal Co. (p), where the special Act 
declared that the lands and grounds of the company (no mention 
being made of buildings) should be rated “ in the same proportion 
as other lands and grounds lying near the same,” and as the lands, 
etc., “ would he rateable in case the same were the property of 
individuals in their natural capacity,” it was held that the canal 
should be rated by ascertaining the aggregate value of all lands 
lying near, whether covered with buildings or not, and by bringing 
the value of all the lands lying near into hotchpot (<]). But the 
difference in the language of the statutes was pointed out in a 
later case relating to the Grand Junction Canal Company (r), in 
which it was held that under that company s Acts, the lauds 
(including apparently the canal) were to be rated as open lands 
lying near: the buildings in the same proportion as buildings. 
but that if the open lands lying near became of more value by 
being used as market gardens, or by buildings being erected in 
the neighbourhood, the value of the canal was to be increased 
in proportion, and was not to be limited to purely agricultural 
value (s). 

The decision on the last point negatives the dictum in the first 
case relating to the Grand Junction Canal Company (<), that the 
land was to be rated “ according to its value when first taken i; 
and it is further supported by decisions on similar clauses in B. v. 
Monmouthshire Canal Co. («) and R. v. Leeds and Liverpool 
Canal Co. {x): ill the last-mentioned case it was held that the 
measure of value was the general value borne at the time of the 
rate by land adjoining, not excluding the value which the land 
derived from the vicinity of the canal, but not reckoning the value 
which such laud would acquire if applied to the purposes of a 
canal (?/). In Regent’s Canal Co. v. St. Paneras ( 0 ), the special 
Act directed that the lands of the company should he rated 
according to their quantity and quality, and their dwelling-houses, 
warehouses, etc., according to the nature and respective uses, 

{ v) (I860), 29 L. J. M. C. 238 ; see also Warwick and Birmingham Canal Co. 
v. Birmingham Ouardicns (1372), 37 3 P. ISO; 27 L. 1'. 487. 

(a) it lias been held thal. the Act renders the company liable to pay rate on the 
specified basis after the canal has ceased to be beneficially occupied, having boon, 
closed to traffic owing to subsidence caused by working coal underneath it; 
Glamorganshire Canal Co. v. Merthyr Tydfil Union (1903), Of 1. 1-52. 

(r) Grand Junction Canal Co. v. Hemel Hempstead (1870), L. hi. b q. h. Lid. 

(.si It was further held that the canal was not to bo rated in proportion to land, 
lying near, which was used for a railway, with reference to the value of that land, 
as improved by the railway. A „ 

(t) II. v. Grand Junction Canal Co. (1818), 1 B. & Aid. 280, at p. **0(3. 
in) (18351* 3 A. & 38. .619. (4 ( 1838 )> 7 & }*• ^ 71 : 

(y) Of. H. v. Bristol Dock Co (1841), 1 Q. B, 535. An instance of an Act fixing 
tlie value at the time of acquisition as the maximum rateable value for ever Will 
be found in the Lunatic Asylums Act, 1853, s. 35, infra, p. 170, and the Burial 
Act, 1855, s. 15, infra , P. 171. 

(?) (1877), 3 Q. B, P; 78, 
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dimensions and description tberoof; and should be charged and 
assessed in like manner as lands of a like quality, and dwelling- 
houses, etc., of a like and similar size, nature, etc. The rating 
authorities contended, that in valuing the land, the value ot 
adjoining lands for all purposes, including building purposes, 
should be taken into account: and claimed to bring into account 
the value of land actually covered with buildings, by apportioning 
the total value between land and buildings. But the court held 
that such a mode of rating was wrong, anil that the value of the 
company’s land should he estimated with reference to that of land 
of a similar description not built upon, though it might bo 
enhanced in value by the proximity of buildings. 

In Hcrjent' $ Canal Co. v. Hendon (a) a partial exemption given 
to lands “ of and belonging to ” the company was hold to extend 
to lands of which the company might afterwards become the 
occupiers, whether they had a strict legal title as owners or not. 

Instances, in which the exemption given to the undertaking 
originally authorised has been held to apply to extensions under 
subsequent Acts, will be found in the cases cited in the note (b). 

Light railways-— With the special clauses (above referred, to) 
relating to canals, we may compare s. 5 (1) of the Light Bail ways 
Act, 1896 (59 & 60 Yict. c. 48), which provides that where the 
Treasury make a special advance under that section as a free 
grant (to aid the making of the railway) the Order authorising 
the railwav may provide that the part of the railway in any 
parish “ shall not be assessed to any local rate at a higher value 
than that at which the land occupied by the railway would have 
been assessed if it had remained in the condition in which it 
was immediately before it was acquired for the purpose of the 
railway.” 


Rverrmtion ot certain lighthouses.--’- The Merchant Shipping 




The section is as follows : 


170 


•Miscellaneous Exemptions. 




| Pabt i. 


payments are received, and all instruments, or writings used by or under the 
direction of any of tlie general lighthouse authorities or of the Board of 
I rado in carrying* on those services, shall he exempted from all public, 
parochial, and local taxes, duties, and rates of evory kind/’ 

By 8. 634 of the Merchant Shipping Act, 1894, the u general 
lighthouse authorities ” are the Trinity House, the Commissioners 
of Northern Lighthouses, and the Commissioners of Irish Lights, 
and that section reproduces in almost identical terms a. 389 of the 
Merchant Shipping Act, 1854. In Mersey Docks and Harbonr 
Board v. Lilaneilum (c), it was held that the exemption created 
by s. 480 of the Merchant Shipping Act, 1854, did not extend to 
lighthouses under the control of a local authority'. It seems 
clear that this decision applies to the exemption conferred by 
s. 731 of the Merchant Shipping Act, 1894 (d). 

County lunatic asylums formerly partially exempt—Although 
the partial exemption, which was formerly extended to county 
lunatic asylums, is now repealed, it is thought convenient to 
refer to the statutes, because the decisions thereon may be of 
use in dealing with other statutory exemptions given in similar 
words. 

By s. 35 of the Lunatic Asylums Act, 1858 (16 & 17 Viet, 
c. 97)— 

“ No lands or buildings already or to be hereafter purchased or acquired 
under the provisions of any former Act, or of this Act, for the purposes of 
' [ X] y asylum (with or without any additional building erected or to be erected 
thereon), shall while used for such purposes be assessed to any county, 
parochial, or other local rates, at a higher value or more improved, rent, than 
the value or rent at which the same were assessed at the time of such 
purchase or acquisition. ” 

The Lunacy Acts Amendment Act, 1889 (52 & 53 Viet. c. 41), 
by ss. 69, 94, repealed the exemption given by this section, but 
was itself repealed by, and (as to the rating provisions) re-enacted 
in the .Lunacy Act, 1890 (53 & 54 Viet. c. 5), which, by s. 263, 
enacted that — 

‘‘ Lands and buildings already or to bo hereafter purchased or acquired 
for the purposes of any asylum, and any additional building erected or to be 
erected theron, shall, while used for those purposes, be assessed to county, 
parochial, district and other rates made after the commencement of this Act 
on the same basis and to the same extent as other lands and buildings in the 
same parish, township or district.” 

(e) (1884), 14 Q. B. I>. 770. The question whether lighthouses aro exempt from 
rating as being occupied “ for public purposes,” is considered in Chapter Nil., 
infra p. 187. As to the rating of tolls received by the occupier of. a lighthouse, 
see Chapter XVI., infra,. 

(d) This decision has not been affected by the decision of the House of Lords in 
Hondcm County Council v. JSrith and West Ham , [18931 A. 0. 508, infra, p. 191 
overruling the clecision of the Court of Appeal in Mersey Docks mid Harbour 
Hoard v. Lla;mhan, on another point. 
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Decisions on* the repealed statute*— It was held that a house 
appropriated by the visitors to the use of the chaplain of an 
asylum was not used for the purposes of the asylum within the 
meaning of s. 35 of the Lunatic Asylums Act, 1853, as the 
chaplain, though required by the visitors, was not required by 
the statute to be resident ; but that a house appropriated to the 
medical superintendent (together with a garden and such 
accommodation as was reasonably necessary) was within the 
exemption, as the superintendent was required by s- 55 to be 
resident in the asylum; and the fact that the house was a 
separate building was held to make no difference (c). This 
decision was supported by a later case (/), in which it was held 
that a medical superintendents house was a part of the asylum, 
and so within the exemption from inhabited house duty created 
by 48 Geo. 3, c. 55, Sched. B. 

A county lunatic asylum was held not to have lost the 
exemption, although many pauper lunatics not belonging to the 
county were confined in it, and sonic patients not paupers, from 
both of which classes considerable profits were made. And tho 
exemption was held to extend to land cultivated as farms and 
gardens by the lunatics assisted by skilled labourers, the produce 
beyond that consumed by the inmates of the asylum being sold, 
and a profit realised—if the primary object were not profit but 
the healthful employment of the lunatics (g). 

In a case, in which exemption from income tax was claimed, it 
was held that a county asylum was not occupied by the Crown, 
or for the purposes of the' Crown (li). This decision applies to 
questions of exemption from poor rate (/). 

Burial grounds partially exempt.— By s. 15 of the Burial 
Act, 1855 (18 & 19 Viet. c. 128) - 

tc No land already or to be hereafter purchased or acquired, under the 
provisions of any of the Acta herein before recited (4*), for the purpose oi. a 
burial ground (with or without any building erected or to be erected thereon), 
shall while used for such purposes be assessed to any county, parochial, or 
oilier local rates at a higher value or more improved r a 4 than tho value or rent 
at which the same was assessed at the time of such purchase or acquisition.’ 

The words in this section creating the exemption are almost 
identical with those of s. 35 of the Lunatic Asylums Act, 1853, 
now repealed. It seems, therefore, that the cases above cited as 

(c) Congreve v. Overseen of Upton (1864), 33 L. 3V M . C. S3. 

(/) Jepsonv. Cribble (.1870), 1 Ex. D. 151. 

(a) Pi. v. Overseers of Pul bourne (.1805), 84 L. 3. M. G. 106. 

(h) .Bray v. Lancashire JJ. (1889), 22 Q. B, I>. 484. 

U) Bee boomber Berkshire JJ. (1883), 9 App. Gas. 61, supra, p. 132, note (a). 

\k) The recited Acts aro 15 Sc 16 Yicfc. c. 85,16 & 17 \ ict. c. 134, and 17 & 18 
Viet. o. 87, ail of which relate to “ the laws concerning tho burial of the dead. 





to the exemption of lunatic asylums, may throw some light on the 
Act relating to burial grounds. The question how burial grounds 
belonging to cemetery companies, which do not come within the 
exemption, arc to be valued will be considered hereafter (2). The 
exemption created by s. 15 of the Burial Act, 1855, does not 
extend to land acquired for extension of a churchyard, under the 
Church Building Acts (m). 

Municipal corporations formerly exempt. —At the present day 
it is clear that municipal corporations (and similar bodies) are 
rateable in respect of their property to the same extent and on 
the same principles as private individuals ; but this was not 
always the case. 

The Municipal Corporations A.ct, 1885, s. 92, directed that all 
rents and profits of the corporation should be carried to the 
borough fund, and that the surplus of that fund (after providing 
for expenses incurred under the Act) should be applied “ for 
the public benefit of the inhabitants and improvement of the 
borough/’ In 1839 it was decided (n) that the effect of this 
enactment was to exempt the corporation from rateability, 
because the corporate funds were all devoted to “ public 
purposes ”; and in 1840 it was held (o) that the same result 
followed even when the corporate property was situated outside 
the borough, though the effect of the exemption in that case was 
to relieve the parishes in the borough at the expense of the 
parish in which the corporate property lay, To remedy this, 
the statute 4 & 5 Viet. c. 48 was passed in 1841, enacting that 
municipal corporations should be rated for their lands as if 
such lands were not corporate property., but subject to a 
proviso, that where the property lay in a parish wholly within 
the borough, and the poor in the borough were relieved by one 
entire poor rate, “the exemption of such property shall con¬ 
tinue as if this Act had not passed ” (p)» Now this exemption 
rested on the theory that property devoted to “public purposes” 
was not rateable; but this theory was swept away in 1865 by 
the House of Lords in Jones v. Mersey Docks (q). Consequently 
the exemption of corporate property would have disappeared if 
the Act 4 & 5 Viet. c. 48 had not been passed; but in 1868 it 
was decided (r) that the effect of the proviso (above quoted) was 

(l) Vide infra , Chapter XXI. 

\m) Winstanley v. North Manchester Overseers, [1910] A. C. 7. At no stage of 
that case was exemption claimed under the Burial Act, 1855. 

{n) See Ji . v. Mayor , etc. of lAverpool (1839), 9 A. & E, 435. . See further, as to 
the exemption of property hold for “ public purposes,” p. 179, infra. 

(o) B. v. Exminster (1840), 12 A. & E. 2. 

(p) Cf. R. v. Beverley (1837), 6 A. & E. 645, cited infra, p. 179. 

(<i) (1865), 11 H. L. Cas. 448, supra 9 p. 130. 

(r) Jt. v. Mayor , etc. of,Oldham (1808), Jj. B- 3 Q. B. 474. 
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to declare that corporate property in the cases therein specified 
should be exempt from rating. To meet this decision it was 
enacted by the Divided Parishes and Poor Law Amendment 
Act, 1876, s. 30, that “so much of the Act 4 & 5 Viet. c. 48, as 
exempts the property of municipal corporations from being rated 
to the relief of the poor in the cases therein mentioned,” should 
be repealed. And 'the whole of the Act 4 & 5 Viet. c. 48 is 
repealed by (and not. reproduced in) the Municipal Corpora¬ 
tions Act, 1882, which codified the law relating to municipal 
corporations. 

Property held by municipal corporations in the service of the 
Crown comes within the exemption of Crown property (*). 

Exemptions! from “ all rates ” under special Acts.—By a local 
Act (7 Geo. 3, c. 37) provision was made for embanking part of 
the north side of the Thames (near where Blackfriars Bridge 
now stands), and by s. 51 the land so embanked was to vest in 
the owners of adjoining land “free from all taxes and assess¬ 
ments whatsoever.” It has recently been held by the House of 
Lords (t) that the exemption did not extend to imperial taxes (u), 
but that it did extend to all local rates and assessments, whether 
they were created before or after the passing of the Act, 7 Geo. 
3, c. 37. This decision renders obsolete (or overrules) several 
earlier cases (v) in which it had been assumed (or decided) that 
the exemption extended only to rates existing at the date of the 
Act. The exemption was always held to apply toihe land-tax (a*), 
and it seems that this decision is still good law. 

In London Corporation v. Netherlands Steamboat Co. (y), the 
question turned on the construction'of certain Acts, under which 
the Treasury had acquired certain premises for the purpose of 
a Custom House, which being Crown property would not be 
rateable ( 2 ), but in respect of which (under the terms of the 
Acts in question) the Treasury were to pay certain specified 
and fixed payments *' yearly for ever” to the collectors of rates : 
and the Acts further provided that the promises in question 

(s) Vide supra, pp, 182—1ST. 

(4 Associated Newspapers , Limited v. City of London Corporation , [1916] 
2 A. 0. 429; over-ruling Sion College v. City of London Corporation, [1901] 
1 K. B. 617. See also City of London Corporation v. Associated Newspapers, 
Limited , [1915] A. 0. 674, in which it was held that {on the assumption that the 
exemption extended only to rates in existence at the date of the local Act), the 
exemption extended to the poor rate as it exists in modem times, notwithstanding 
the addition of the costs of elementa/y education and other matters to the list' of 
things for which poor rate is now levied. 

(u) But, apparently, where au Act gives exemption from imperial taxation, the 
exemption extends to future (as well a;, existing) taxation. See Polc-Careu v. 
Craddock , [1919] W. N. 129; 35 T. L. R, 445. 

(v) These eases are’collected in the third edition of this book, at p, 168. 

(x) Williams v. Pritchard (1790), 4 T. R. 2. 

(y) [1906] A. 0. 263. ‘ (z) See Chapter VII. } supra . 



should be “free and exempt from the payment of all and all 
manner of rates and assessments, although the same [premises] 
might become private property by the sale or assignment thereof 
to individuals.” It was held by the House of Lords that the 
exemption created by these Acts extended to future as well as 
existing rates (a). 

Property of the Thames Conservancy,*— The Thames Con¬ 
servancy Act, 1894 (57 & 58 Yict. c. elxxxvii), s. 289, enacts 
that “all lands, buildings, locks, pounds, towpaths, bridges, 
ferries and works for the time being vested in the conservators 
in respect of the Thames above London Bridge, shall be exempt 
from all parochial charges (b), rates, taxes, assessments, imposi¬ 
tions and payments whatsoever.” It has been held (c) that this 
exemption does not extend to an office used for all the powers of 
the conservators (though situated above London Bridge), because 
the words “in respect of the Thames above London Bridge ” 
meant “ in respect of the duties which the conservators had to 
discharge above London Bridge.” But in a later case (d) it was 
held. (l)*that a house at Hampton Wick belonging to the con¬ 
servators prima facie vested in them “ in respect of the Thames 
above London Bridge,” that those words had only a topographical 
meaning, and that the exemption attached to the house even 
though it was let by them to a tenant who was not one of their 
officials ; and (2) that the exemption applied to the general 
district rate because that was chargeable only in respect of 
property liable to poor rate (e). 

Rooms used for elections.—By s. 6 of the Ballot Act, 1872, 
which applies in the first instance to jmttanieritary elections, the 
returning officer at a parliamentary election may use, free of 
charge, any room in a school receiving a parliamentary grant, 
and any room maintained out of any local rate ; and “ the use 
of any room in an unoccupied house for the purpose of taking 
the poll shall not render any person liable to be rated or to pay 
any rate for such house.” It will be noticed that this section 
includes two distinct enactments, relating to (1) the use of 

(а) See also Jonas v* St. Dunstan-in-the- West (1908), 24 T. L. K. 358, decided 
on a speoiai Act relating to Serjeant’s Inn. The Bank of England was at one 
time entitled to be rated on a peculiar basis under special Acts, which are now 
obsolete. See Bank of England v. Corporation of City of London (1910), 80 J. P. 
65 . 

(б) The section extends also to income tax, as to which see Stewart v. Thames 
Conservators , [1908J 1 K. B. 893. 

(c) Thames Conservators v. City of London Union (1897), 18 T. L. R. 157. 

(c) Whenmanw Cla rke , [1916] 1 K. B. 94. In this case the previous deci sion 
was not oited. 

(e) Compare Ilichards v. Kidderminster Overseers (1896), 2 Oh. 212; supra, 

p. 7. 
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schools and other public rooms, (2) the exemption from rates. 
This makes it difficult to say whether, in applying the Act to 
municipal elections, the exclusion of the application of the first 
enactment involves the exclusion of the second enactment. It 
is probable that the marginal note to s. 6 of the Ballot Act, 1872 
(which ignores the second enactment), has caused the draftsmen 
of the later Acts to overlook it. For the present purpose, it 
may be sufficient to refer to the different Acts. For municipal 
elections, see the Municipal Corporations Act, 1882, s. 58 (1), 
and Seh. III., Part III., r. 1; and compare s. 20 of the Ballot 
Act, 1872, which is repealed by the Act of 1882. For county 
council elections see the Local Government Act, 1888, s. 75 
(16) (g), which applies tho whole of s. 6 of the Ballot Act, 1872. 
For elections of guardians, of the councillors of rural and urban 
districts (other than boroughs), and of parish councillors, see 
s. 48 (8) of the Local Government Act, 1894. And s. 81 of the 
Local Government Act, 1894, which also applies s. 6 of the 
Ballot Act, 1872, applies the same provisions to elections of 
metropolitan vestries, and these provisions now apply to 
metropolitan borough councillors under s. 2 (5) of tho London 
Government Act, 1899. 

Power to excuse paupers from payment of rates. —It may 

seem a somewhat, circuitous proceeding to make a rate upon the 
poor for the relief of the poor; but poverty of itself does not 
exempt an occupier of land or a house from liability to the poor- 
rate. And if a distress warrant is applied for, in order to recover 
a rate from an occupier who pleads inability to pay, the magis¬ 
trates are bound to issue the warrant, and have no power even 
to order that there shall be delay in the execution of it (/). But 
by s. 11 of the Poor Relief Act, 1814 (g), upon application made 
to two justices by any person rated, and proof of his inability 
to pay the rate, they may (with the consent of the overseers or 
other parish officers) order that such person shall ho excused 
from the payment of the rate. It is to be noticed that when an 
order has" been made under this section the landlord does not 
become liable instead of the occupier (h ). 

(/) See B. v. Handsley (.1881), V Q. B. D. 898. 

(g) 54 Geo. 3, c. 170, s. 11, sot, out m Appendix X. Copapare the Public Health 
Act 1875, a. 225, as to the general district rate. 

(fc) Of. It. v. Bull Bod c Co. (1824), 3 B. & C. 616, at pp. 523, o24. 
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Beneficial occupation: the meaning o* the phrase. —In order 
to create liability,to poor rate there must be an occupier. It was 
at one time held that it must also be shown that his occupation 
is “ beneficial,” and that the word was (in many cases) used as 
equivalent to ‘‘ profitable.” This doctrine was very much shaken 
by the decision of the House of Lords in 1805, in the well-known 
Mersey Docks Case (a), but even in that case (b) there are to be 
found some traces of the fallacy that pecuniary profit is essential 
to the existence of liability. That fallacy has now been finally 
swept away by the decisions of the Court of Appeal in It. v. 
School Board for London (c), and Mayor, etc. of Burton-upon- 
7Vent v. Bwton-upon-Trent Union ( d ), and by the decisions of 
the House of Lords in the London County Council’s Sewers 
Cases (e), and in West Kent Main Sewerage Board v. Dart/ord 
Union (f). These cases show clearly that if by “beneficial 
occupation ” we mean an occupation which is profitable to the 
occupier, then “ beneficial occupation ” is not necessary to create 

(g) Jones v. Mersey Docks (1866), 11 H. L. Gas. 443. 
h) See 11 H. L. Cl.at pp. 478, 507, 521. 

c (1886), 17 Q. B. D. 738. ' M (1889), 24 Q. B. I). 197. 

'4 London County Council v. Erith and West Ham , [1893] A, 0. 562. 

) [1911] A. 0.171. 
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liability; but “ beneficial occupation ” is necessary, if by that 
term we moan an occupation which is of value to the occupier 
and for which a tenant will give a rent which is greater than the 
necessary outgoings for the maintenance of the property (</). 

But although it is now recognised that rateability is consistent 
with a complete absence of profit to the occupier, in some cases 
decided since the Mermj Docks Case it appears to have been 
considered that where there is a profit accruing to the occupier, 
that profit is necessarily a measure of the rateable value (//). It 
appears to the writer very difficult (if not impossible) to reconcile 
these decisions with the recent decisions of the Court of Appeal 
and the House of Lords (i). Consequently it may be useful to 
consider the history of the law on the subject. 

In the case of private property held for the purpose of making 
a profit, it has never been doubted that, if a profit is made which 
is entirely absorbed in paying an agreed rent to the landlord, the 
tenant is rateable. Thus in R. v. Parrot (/,:), the lessees of a coal 
mine were bound to pay a rent which left them no profit, although 
profits were actually made by working the mine; it was held that 
they were rateable. 

Liability under the Statute of Elizabeth.— The question of 
amount—at what sum a person is to be rated—now depends upon 
the definition of “ net annual value ” in s. 1 of the Parochial 
Assessment Act, 1836 (l) ; the question of liability—whether a 
person is or is not rateable—depends upon the first section of the 
Statute of Elizabeth (?«). That Act (in effect) imposes the liability 
upon the occupier (not the owner) of lands, houses, etc. Amongst 
the houses named in the statute, dwelling-houses must be (and 
always have been) included. Now, a house used only as a 
dwelling-house (and not as a shop or for any purpose of business 
or trade) must necessarily be a source of loss to the occupier, though 
possibly a source of profit to the owner. But if the occupier, 
and not the owner of such a house is to be rated, it is obvious 
that the rate is not a tax on income; for, if it were, the peison 

(g) See London- County Council v. Erith and West Ham , [1898] A. C. 562, at 
p- 585, infra, p. 192; and Jones v. Mersey Docks (1865), 11 H. L. Cas. 448, at pp. 
461, 501, infra, pp„ 182, 188. 

{h) See, for example, Mayor , etc. of Worcester v. Droitwich Union (1876), 2 Ex, D. 
49, infra, p. 889; Merthyr Tydfil Local Board v. Merthyr Tydfil Union , 118911 
1 Q. -B. 186, infra , p. 400. 

{i) Vide infra , p. 895. 

{k) (1794), 5 T. R. 598. See also p. 229, infra. 

(1) 6 & 7 Will, 4, c. 96; the Valuation (Metropolis) Ac , 1369 (82 & 33 Viet, 
e. 67), s. 4, substitutes a new definition of rateable vain9 ” ; or parishes within the 
“metropolis ” as defined by that Act; for the present purpose the difference between 
the two definitions is iimmaterial. Both Acts aro set out in Appendix I 

(w) 43 Eliz. e. 2, set out in Appendix I. Special enactments relating to rights 
of sporting, advertisement hoardings, etc,, may for the present be ignored. 
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who receives (not the person who pays) the rent would be rated. 
The root of the fallacy running through some of the earlier cases 
will he found in the substitution of v the profits of lands, and 
houses,” for the- words “ occupier of lands, houses,” etc., in the 
Statute of Elizabeth; and if this substitution be made, erroneous 
conclusions necessarily follow and anomalies result therefrom. 
Charitable institutions, such as hospitals, were at one time held 
not rateable because there was no occupier of them who could bo 
rated (n): on the ground that the poor who were patients, though 
occupiers, could not be rated': that the servants were not occupiers 
at all ; and that the trustees either were not occupiers cle facto , 
or had “ a bare naked trust, not coupled with any interest ” (o'). 
The owner and occupier of a charitable institution was held not 
rateable if he made no profit by it (p) ; yet if some income was 
received by the oecupier, be was rateable, although that income 
might be swallowed up in the expenses of the institution (</). The 
trustees of a charity of a strictly private nature, and not for the 
benefit of the public at large, were held to be rateable (r) The 
persons receiving the benefits of a charity, if they were ‘ < occupiers ” 
of land or houses, and not mere lodgers or servants, were rateable (s). 
Where lands vested in trustees for charitable purposes are let, the 
tenant is (and always was) rateable (f). Occupiers of chapels (u) 
were held rateable if they received pew rents (r), bat not other¬ 
wise (x). The London Missionary Society were held not rateable 
for offices in the city of London, “ devoted entirely to charitable 

(«) Seo if. V. St. Luke's (1760), 3 Burr. 1053; E. v. fi L-Bartholomew (1769), 
4 Burr. 2435. A hospital has, in modem times, been decided by the House of 
Lords to be rateable; Gove, nors of St. Thomas' Hospital v. Stratton (1875), L. R. 
7 H. L. 477. 

(o) U. v. Salter's Load Sluice (1792), 4 T, R. 730, at p. '732 ; and see the com¬ 
ment on this case in Jones v. Mersey Docks (1865), 11 H. L. Gas. 443, at pp. 465, 
466,502. 

(p) R. v. Waldo (1783), Cald. 368 ; 1 Const. 166; JR. v. SL George's, Southwark 
(Bethlchc?n and Bridewell Hospital Gases) (1847), 10 Q. B. 852. 

(q) R. v. St, Giles', York (1832), 8 B. & Ad. 673; U. v. Sterry (1840), 12 A. & 
E. 84 ; ii. v. Temple (1853), 2 E. A' B. 160. But see also JR. v, St. Gcqrges, South- 
Work, supra, where hospitals were held not rateable although small payments were 
received from some of the patients. See also the remarks, supra, p. 142, on R. v. 
Temple , with reference to another point. 

(r) R. v. Stapleton (1363), 33 L. J. M. 0* 17. See also Rl v. Licensed Victuallers' 
Society (1861), 30 Ij. J. M. G. 131. 

(a) Seo JR. v, Catt (1795), 6 T. R. 332, supra, pp. 3.1, 32 ; R. v. Munday (1801), 

1 East, 584. supra, p. 28; JR. v. Green (1829), 9 B. k C. 208, supra, p. 28and cf. 
JR. v. Field (1794), 5 T. B. 587, supra, pp. 81, 32 . These cases are still good law. 
R) R . v. Ellis (1842), 12 L. J. M. C. 20. This is still good law. 

(w) Chapels, if duly certified, arc now specially exempt by statute ; see Chapter 
IX., supra. The college chapels at Oxford were held rateable in the Oxford Rate 
Case (1857), 8 E. A B. 184, at p. 211. See also p. 239, infra. 

(t>) JR. v. Agar (1811), 14 East, 256; Robson v. Hyde (1783), Cald. 310; 1 Const. 
164, It made no difference if the pew rents were all expended in paying the 
preachers. * A parson in whom was vested the freehold of the churchyard, in 
respect of which he received fees, has been recently held by the House of Lords 
to he rateable; Wvnstdnley v. North Manchester Overseers,. [19.10] A, C. 7 ; supra , 
p. 63. 

(x) R . v. Southwark (1726), 2 Stra. 745 ; H. v. Woodward (1792), 5 T. K. 79, 
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find religious purposes ” (//). But the Baptist Missionary 
Society were held rateable, because they received contributions 
from other societies (who occasionally used parts of the 
piemises), and sold books, although the contributions were not 
more than the expenses incurred, and the books wore sold for 
less than their cost (z). All the cases referred to in the pre¬ 
ceding paragraph must now be reviewed in the light of the 
decision of the House of Lords in London County Council v. Keith 
and West' Hem (a), which proves conclusively that charitable . 
and religious institutions, as such, cannot claim exemption, 
even though no profit he made by them. 

Property occupied for “ public purposes.”—The theory (exploded 
since the Mersey Docks Case (b)) that property occupied for 
“ public purposes ” is not rateable, was evolved out of the theory 
that the receipt of a profit is essential to the existence of rate- 
ability. Where property is occupied by persons or corporations 
who are in a sense trustees for the public, if profit arises out, of 
the occupation the benefit does not accrue to the trustees per¬ 
sonally ; and if all the profit be specifically appropriated to the 
purposes for which the occupiers are put into possession of the 
property, as long as the receipt of profit is regarded as the founda¬ 
tion of rateability, it is not easy to see how such property can 
logically be made rateable. Three classes of cases may he 
noticed: (1) where no income whatever is derived from the 
property occupied ; (2) where there is an income, but the whole 
of it when received is appropriated to the objects for which the 
occupiers are put in possession; (ii) where there is such an 
income, so appropriated, hut where the effect of rating the 
occupiers would be to relieve tho other ratepayers in one way, 
and to impose an exactly corresponding burden upon them in 
another. For the present purpose it is sufficient to notice 
illustrations of these three classes, taking them in inverted 
order. 

Cases in which exemption becomes unimportant. — I n R. v . Bever¬ 
ley (c), commissioners for lighting the parish of Beverley manu¬ 
factured and sold gas, the proceeds being applicable only to the 
purposes of their special Act. It was held that the commis¬ 
sioners were not rateable, and Littledale, J., said: “ If the 
commissioners are rated, they must increase their rate on the 

()/) R. v. Wilson (1840), 12 A. & E. 94. 

(~) S. y. Baptist Missionary Society (1849), 10 Q. B. 884. 

(ii) [1893] A. 0. 562, Ryde’s Rat. App. (1891—181)3), 413, infra, pp. 190. 191 
(") Jones v. Mersey Docks (1865), 11 H. Ii. Gas. 413, supra, p, 130. 

(c) (1837), 6 A. & E. 645. ' 
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town ; it is as broad as it is long.” Similar reasons for exemp¬ 
tion were urged in some of the cases relating to the property ol' 
municipal corporations (cl). At the present day it is hardly 
possible that the case can arise in fact. Every parish (probably 
without exception) is part of some larger area, such as a borough, 
union, or county ; some part of local taxation is spread equally 
over each of the larger areas, as other parts are spread over the 
smaller, and it is no longer “as broad as it is long.' If a 
county industrial school he rated, the ratepayers of the whole 
county contribute to the rates charged thereon, and by their 
contributions pro tern to relieve the ratepayers of the particular 
parish in which the school is situated. If a parochial school is 
rated, the ratepayers of the particular parish provide the rates 
paid thereon, including the proportion of the county rate 
charged in respect of the school, thereby relieving (though very 
slightly) the ratepayers of the county at large (e). The first 
step towards the discovery of this fact was made in Governors of 
Poor of Bristol v. Wait (f), in which the appellants were held 
rateable for a workhouse situate in a parish outside the limits 
of the city for which the workhouse was provided. And in- ft- v. 
Wallingford ( g ), the guardians of a union were held rateable for 
a workhouse situated in one parish of the union. So, too, in 11. 
v. Justices of Hull (h), the corporation of a borough were held 
rateable for a stoneyard situated in the borough, but in a parish 
which was partly outside the borough. 

Cases in which profits are made., but appropriated to “ public pur¬ 
poses.” — The first case in which the term “ public purposes ” was 
used appears to be ft. v. Salter's Load Sluice (vj, In that case 
commissioners for improving the navigation of a river were 
entitled to certain tolls, which were to be applied to the purposes 
of the special Act, “and to no other use or purpose whatsoever.” 
It was held by Lord Kenyon, C.J., that the trustees were not 
rateable; and he said : “ There is property the subject of a rate; 
but there is no occupier of it. The trustees have a bare naked 
trust, not coupled with any interest. If any interest resulted, 
either to the commissioners or to the o wners of the adjoining 
land, after the public purposes of the Act were answered, these 

Id) See Chanter XT.. suvra,v- 172. 



p. 172. 


(ij (1792), 4 T. B. 730 ; but see also Lord Amherst v. Jjord Somers (1788), 2 T. K. 
372, at p. 375, where it was said “ neither the possessions of the Crown, nor of the 
public, are liable to be rated,” 
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tolls might have been rated.” In this judgment it is clear that 
Lord Kenyon confuses two reasons: (1) that there was no 
occupier, and (2) that there was no beneficial occupier because 
no profit was made. If the first reason were true in fact, it 
would be good in law, and would be so held at the present day (k). 
But the reference to the appropriation of. the profits to “public 
purposes ” was the foundation of a series of decisions that 
appropriation to “public purposes was good ground for 
exemption (£). This principle was subsequently limited by tlie 
rule tli at, to create exemption the profit must be appropriated 
to the “ public purposes ” of the whole realm, and not meiely 
to those of a particular parish or county (>«)■ But the House of 
Lords in Jones v. Mersey Dock* (») held that the exemption 
extended only to property held by the Crown, or for those 
“public purposes ” of the government of the country which aie 
(in theory) administered by the Crown. 

Cases in which no profits are made—In It. v. Scukoates («), 
certain drainage commissioners had bought land and buildings 
for the purpose of making a drain, for the benefit of land, m 
other parishes only. The land taken, about six acres in extent, 
was covered with water, and no profit or income of any kinu was 
derived from it in the parish for which the rate was made. It 
was held that the commissioners were not rateable, because they 
derived no pecuniary benefit for themselves or others (p). But in 
Governors of Poor of Bristol v. Wait(q), the confusion between 
a profitable and a valuable occupation involved in the use of the 
term “beneficial occupation ” appears for the first tune to have 
been realised, and the governors of the poor of Bristol were held 
rateable for their workhouse in a foreign parish, though the work- 
house was a losing concern ; and Lord Denman, O.J., eaui : “ ■ i 
by ‘ beneficial ' be meant profitable, or anything like it, the ex¬ 
pression is obviously fallacious.” In B. v. Wallingford Union (r), 

it) Sop the eases as to the rating of canals and navigable, rivers in Chapter XV*!., 
anil the BrocktoeU Parle Case , Lambeth Overseen v. London County Council, [18J.] 

A 'm loo’ foSnple, B. v. Liverpool Overseers (1827), 7 E. & 0.01 i 

f*T StSSSrS^n 

gateCmmisswiers (I860), 15 Q.. B. 1012 , ^ y f Mayor> ctc< of Manchester 

S”«!| e T W T 1 M^C 1 lw’- TViw ’improvement Commissioners v. Chirton (18$9), 
ffit Sfef fSlSJi"B. v ^Wton (1850),28 A, J. M. C. 181. See also 
" v. Stapleton ( 186^, 33 L. S. M. C. 17, P-W8. 

[») (1865), 11 H. L. Cas. 443, supra, pp. 123—130. 

}°\ ( 1810 ), 12 East, 40.^^ /, 8 qq\ 9 a & E. 828, the tolls taken were 

ttat - 

rrw” ztsti. h om »*. * e. ». 
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the guardians were held rateable for a workhouse in their own 
union, and Lord Denman, CJ m said: *■* The occupation is not 
beneficial to the guardians individually; but the most ad¬ 
vantageous mode of relieving their poor is. an' advantage to 
that body s> (*). 

The relation of profits to rateable value under the Mersey 
Docks Case.—In Jones v. Mersey Docks (/;), the Dock .Board 
received payments from the ships that used the docks greatly in 
excess of what was necessary to maintain them. The income 
was devoted to the purposes of the special Acts, and the Dock 
Board were nevertheless^ held rateable. The question remains, 
whether rateability depended on the existence of such an income. 
Apparently Blackburn, J. (who delivered the opinion of the 
majority of the judges, which was adopted by the House of 
Lords), would have answered in the affirmative. For he 
said (u) : 

“ There oaa be no valid rate unless the occupation be such as to be of 
value ; and if the words 4 beneficial occupation 1 are to be understood as 
merely signifying that the occupation is of value . . . it ia clear that a 
beneficial occupation is essential as the foundation of the rate (a;) ; but it is 
equally clear that, if the phrase is to be understood in this limited sense, 
the trustees have a beneficial occupation, for they actually occupy land as 
docks, and in virtue of that occupation receive payments from the shipping 
using the docks ; at present greatly in excess of what is necessary to main 
tain the docks. Hereafter the charges on shipping maybe reduced so as 
greatly to diminish the revenue derived from this, occupation ; possibly at 
some future time to render it no greater than the sum requisite to maintain 
the docks; but whilst the duos on shipping are maintained at their present 
rate, it is clear that the hypothetical tenant would give for the occupancy 
of the docks, as at present enjoyed by the trustees, a rent greatly in excess 
of what would be necessary to maintain the docks in a state to command 
that rent/’ 

And Blackburn, J., further said (ij): 

« The rate is to be withheld [qu. upheld], not in respect of the value of 
the benefit conferred on the public, or on that portion of it which uses the 
clock, but is to be imposed on the occupiers of the docks in respect of the 
value to them, derived from the payments taken for that use.'' 

In the latter, if not in the former, of these passages, the 
“ value” of the docks appears to be regarded as depending 
entirely on the income derived from them; and it is somewhat 

h) Cf. B. V. mil J'J. (1854), 4 E. & B. 29; S.C., mb now. B. v. Cooper , 23 L. J. 
kl 0 183 

(t)\ 1365), 11 H. L. Gas. 443. («) 11 H. L. Gas., U p 462. 

(x) It is remarkable that in London County Council v. Lnlh and West Hem, 
[1893] A. 0., afc p. 585, after citing the earlier part of the passage here quoted, Bora 
Hekscheli., L.C., stopped short, and ignored the following sentences, which seem 
to make rateability depend on the receipt of shipping dues. 

(y) 11 H. L. Cas., afc p. 478. 
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remarkable that Blackburn, J., takes no notice of the fact that 
this view is in conflict with two cases cited by him (apparently 
with approval), viz.: Governors of Poor of Bristol v. )Vait(z) f 
and IB v. I Yallingford Union (a). In both these cases guardians 
were held rateable for a workhouse, from which no income was 
derived. The judgment given by Lord Webtbury, L.C., in 
Jones v. Mersey Docks , seems clearly to make rateable value 
independent of the existence of an income from the property , 
lie said (&) •: 

4 Having regard to the Parochial Assessments Act (0 & 7 Will, 4, c. 1)6), 
it may be said that ‘ occupation’ to be rateable must be of property yielding, 
or capable of yielding, a net annual value, that*is to say, a clear rent ever 
and above the probable average annual cost of the repairs, insurance, am . 
other expanses, if any, necessary to maintain the property in a state to com¬ 
mand such rent. It is in this sense that I understand the words 4 beneficial 
occupation,’ wherever it is said that to support a rate the occupation must 
be a beneficial one. For, on principle, it is by no moans necessary that the 
occupation should be beneficial to the occupiers. It is sufficient if the 
property be capable of yielding a clear rent over and above the necessary 
outgoings.” 

And Lord Cbanwobtii said (c): 

<• If by beneficial occupation is meant any occupation of something valuable, 
something in its own nature beneficial to some one, I think it is fair to 
consider that word as impliedly included in the statute. It was not meant 
to impose the duty of contributing to the relief of the poor mi anyone 
merely because he might be the occupier of a barren rock (fiti) neither yielding 
nor capable of yielding any profit from its occupation.” 

Lord Chelmsford, in Jones v. Mersey Docks , uses words which 
are ambiguous : be says (e): 

“ p r ima, facie a liability to the rate would seem to attach upon any occu¬ 
pation from which benefit is derived. ... By the Act [4:1 Elis. c. 2], the 
taxation is to be on every occupier * according to the ability of the xiarish : 
the productive occupation of the several occupiers within the parish make up 
the aggregate ability. If an occupier derives no benefit of any description 
from bis occupation, it forms no part of the general ability of the parish. 

. Under the words of 43 ELiz. e. 2, every occupier of a tenement yielding . 
profit is within the rating clause of the statute, although the tenement be a 
public work for the general good of the realm, and the profit be directed to 
be applied exclusively to its maintenance.” 

gome, though not all (/), of the judgments cited above seem to 
regard the rateable value as consisting of, or included in, the 

‘ Y " " ' ' .JJ \ 

(*) (1836), 5 A. & E. 1, mpra, p. 181. 

(а) (1839), 10 A. & E. 259, svpra, pp. 181,182. 

(б) 11 H. L. Gas. 4<13, at p. 601. ' (e) 111 J ; as., at p. M. 

M a«e the remarks of Bowdbh, L.J., with reference to this ?uru v. school 

Board for London, Hyde's Bat. App. (1886-1890), 235, at p '239. Phc uso of it 
\yiis, perhaps, the origin of the phrase “ struck with sterility • tide inf ) a } p. lob, 

(e) 11 H. Ij. Cas. r at pp. 611, 519, 521. 

(/) The judgement of Lord Westbuky is certainly an exception. 
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income derived from (or the produce yielded by) the hereditament 
occupied. The fact that the subject-matters to be considered 
were docks yielding an income no doubt affected the form of the 
judgments; and great difficulty was subsequently experienced 
in applying the decision to property from which profit was 
not (//), and indeed could not be (h) derived. Great part of the 
difficulty disappears if it be remembered that the test of rate- 
ability is not whether the property will produce profit, but 
whether it will produce rent. 

Rating of sewers and sewage works since the Mersey Docks 
Case.—Shortly after the*decision of Janes y. Mersey Docks (i), an 
attempt was made to rate the Metropolitan Board of "Works for 
certain main sewers, and a, pumping station, engine house, a 
wharf, and other property (including a dwelling-house for the 
manager) in the parish of Greenwich (k). The sewers (except 
at the pumping stations) were under the public highways, or 
under land in which the Board had no property. The court 
held the sewers not rateable, but the rest of the property rateable. 
Lush, J., said (l): 

“ The sewers are not rateable, on the short ground that they are not at present 
the subject of a beneficial occupation. No payment is made to the Board 
for the use of them; the rates which they are empowered to levy are for the 
expense of construction and maintenance, and nothing more. Their occupa- 
pation yields no profit to the Board, as occupiers, either actual or potential (m). 
As regards th/> other property ... we are of opinion that the rate is 
properly imposed. . . . The Board must have rented such premises if they 
had not become the owners of them (n). and a tenant might easily be found 
to take them if the Board were able and willing to let them. A distinction 
was attempted to he drawn in favour of the pumping apparatus as being a 
necessary adjunct to the sewers, and it was contended that as the sewers are 
not rateable, this adjunct must be exempted as being part of a non-rateable 
subject. But we cannot accede to this view. The machinery stands on land 
which is valuable for occupation, and which would ufifioubtedly, be rateable 
m the hands of any other occupier, audits rateable quality cannot be affected 
by the particular use to which it is applied by the Board(o). 

I he distinction here drawn between sewers under the highway 

4 s the case of schools : see West Bromwich School Board v. Overseers of 
13 Q * B * D * *». infra, p. 188; JR. v. School Board'for 
London (188b), 17 Q. B. I>. 738 ; Hyde’s Hat. App. (1880 -1890), 235, inf ra, p. 204. 

Vrr 6 5J5SL9* sewers an< * sewage works: London County Council v. Erith 

La Jfwri r a ™’ 532 * in f ra > P* 190 > Wesi Bent Main Sewerage Board v. 

Bartftyyd Union , [1$V:AA. 0. 171, infra , pp. 198, 194. 

W (^5), 11 H. s. t las. 44B. 

V man Board of Works (1808), L. R. 4 Q. B. 15. 

\ L ) -Li. K, 4 Q. ] , a! p. 26. 

property! 1 thosc , iate l0nts wera equally true of tho pumping station and tbe other 

(ot wm * If* sta ^ nont was et l uall y applicable to tbe sewers. 
inltoS.r ‘snot easily reconcilable with the judgment of tbe same judge 
lu Mclwpohtan Board nj Wwp v. West Bam, infra, p. 135. 
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and a pumping station was recognised by the House of Lords in 
the London Sewers Cases, London County Council v. Lrith and 
West Ilam (p). But it has been swept away by the decision of 
the House of Lords in West Kent Main Sewerage Board v. Dart- 
ford Union (q) ; and it is submitted that the passage quoted above 
is obviously open to serious objection. In order to test the rate- 
ability of sewers and pumping stations, it propounds two 
alternative questions : (1) Does the occupier make any profit 
out of his occupation? (2) Would he give a rent for the 
hereditament ? If one or other of these questions be the test oi 
rat ©ability, then it is submitted that one and the same question 
should be asked with reference both to sewers and to pumping 
stations; but the judgment asks the first question with 
reference to sewers, and shifts to the second question in dealing 
with the pumping station. It is plain that either question must 
be answered in the same way with reference to both subject- 
matters; the first question must be answered in the negative, 
the second in the affirmative, with reference to both. It will be 
seen that in subsequent cases, the second and not the first 
question has been made the test of rateability. 

An attempt was made two years later to review the decision in 
B. y. Metropolitan Board of Works (r). In Metropolitan Board 
of Works v. West If am (s), a question was raised as to a similar 
pumping station, and as to sewers carried in an embankment 
raised above the natural surface of the ground. The pumping 
station was admittedly covered by the previous decision (f), but 
it was contended, on the authority of the same case, that sewers 
which occupiedil&nd previously rated must continue to be rateable; 
the Queen’s Bench held that this made no difference. Lush, L, 
said (u): 

«If in its present condition, it [the sewer] can produce no profit to the 
Metropolitan Board, it cannot be supposed that any person would take it as 
a tenant and pay rent for it(x). The rateable quality of land is not to be 
determined by what it once was, or by what it may hereafter become. If a 
piece of fertile land were to be covered by the ashes of a volcano, or by an 
inundation, it would not be rateable so long as it continued in that condition . 
On the other hand, in the case of a, barren rook (y), W long as it remains a. 
barren rock it is not rateable, but the moment it is worked as a quarry it 
becomes rateable. The rateable quality of land must be determined by what 
it was at the time the rate is made. 

(p) [1893] A. 0. 562, in/m, p. 190, M [1911] A. 0. 173, 193 • 

(r) (1868), L. B. 4 Q. B. 15, supra, p. 184. (s) (1870), L. B. b Q. -d* 193. 

it) As to the measure of. value of the pumping station, vide infra , p. 204. 

\u) L. B. 6 Q. B., at p. 197. . . . , . 

(x) The possibility that the Board itself (if it were not too owner) might become 
a tenant is hero obviously excluded from consideration, but see It v. School hoard 
for London (1886), 17 Q. B. D. 738, infra, p. 204. 

\y) Compare the judgment of Lord Ok an worth, in Jones v. Money Dock* 
(1868). 11 if. L. Cas. 443, at p. 507, supra, p. 133. 
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In order to keep the cases in chronological order—which is 
also the logical order—it will be convenient to defer for the 
present the consideration of the later cases relating to sewers 
and sewage works (a). 

The Putney Bridge Case..“l’n JJarev. Overseers of Putney (b), 
an attempt was made to rate the Metropolitan Board of Works 
for Putney Bridge, which had been bought by them under 
statutory powers from a company, and had been thrown open to 
the public, free of toll. The Court of Appeal held that the 
Board were not in occupation at all (c), and, further, that if 
they were in occupation, the occupation was not beneficial, 
because no benefit could possibly arise to the occupier from the 
occupation, the bridge being kept up solely for the benefit of 
the public. 

Assuming the Board of Works to be in occupation, it may be 
useful to note that the decision that the occupation was not 
beneficial, was perfectly consistent with the decisions that there 
was a beneficial occupation of public elementary schools (d), or 
of sewage works (e) or sewers (/). The School Board were under 
a statutory obligation to educate- the children of the metropolis ; 
the London County Council were under a statutory obligation to 
dispose of the sewage of the metropolis; the occupation of the 
schools in the one case, and of the sewage works and sewers, in 
the other, afforded the means (probably the cheapest and most 
efficient means) of discharging the statutory obligation, which 
must be discharged, whatever the cost might be. But the 
Metropolitan Board of Works were under no obligation to carry 
the public across the river, and the occupation (if they were in 
occupation) of the bridge, did not relieve the Board of the 
necessity of incurring any expenses which, if there had been no 
bridge, must have been incurred. It is true that the Board 
were bound to repair the bridge, but this duty was a consequence 
of the occupation (or of the ownership) of the bridge, and the 
occupation was not a consequence of any pre-existing or 
independent duty. In the case of the board schools and of 

(a) Svo Mayor, etc . of Bwrt&n-iipon-Trent v. Durton-upon-Trent Union (1889), 
24 Q. B. J >. 197, .infra, p. 189; London County Council v. JCrith and Went Ham, 



A. 0, 171, infra , p. 194. 

W ( 1881 ), 7 q ; b . m m 


(o) As to this point, vide supra, p. 26. 
(d) ft- v. School Board for London (1886), 17 Q. B. D. .7*8, infra, p. 204. 

(4 London County Council v, Mfith and West Ham, [1893] A. C. 502; infra, 

(/) London ('aunty Council v. Erith and West flam, siipra ; West Kent Main 
Sewerage Board v. Hartford Union, [1911] A. 0.171 ,infra, p. 194. 
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the sewage works and sewers, the occupation was the consequence 
of a pre-existing duty; and the duty to provide schools, or sewage 
works and sewers* did not arise out of the occupation. 

Rateability of a lighthouse from which no profits are made. 

-In Mersey Bocks v. Llaneilicm (g), the Dock Board were 
owners of a lighthouse ; the expenses of maintaining it were paid 
out of dues levied on shipping, and by the special Acts, the dues 
might not exceed what was necessary to meet, the expenses 
which were to be paid out of those dues- The Court of Appeal 
held that the lighthouse was not rateable, because nothing could 
be made of it, and because the hypothetical tenant must be 
supposed to take subject to the Acts of Parliament, which would 
prevent him 'from making a profit, and that the lighthouse was 
therefore * 4 struck with sterility ** (h). 

As this decision has now been overruled by the House of Lords 
in London County Council v. Eritli and West Ham (i), it may be 
useful to note why it was wrong. It is now established (k) that 
the actual occupier must be taken into account as one of the 
possible hypothetical tenants. The actual occupier, the Mersey 
Dock Board, did, in fact, occupy the lighthouse without making 
a profit, and the motive for that occupation was the preservation 
of the shipping entering the port of Liverpool, and not the 
making of a pecuniary profit out of the dues. Assuming that no 
tenant would take the lighthouse in order to make a pecuniary 
profit, the question remained, whether the Dock Board would 
themselves take the lighthouse in order to protect the shipping. 
To this question, which was unnoticed by the Court of Appeal, 
the facts supplied an answer, since the 1 Dock Board had for 
many years been tenants of the lighthouse before they purchased it. 

Eateability oi public elementary schools since the Mersey 
Docks Case. — We have already seen that in Jones v. Mersey 
Docks(l), BLACuCRtEN, J., seemed to suggest that if the income of 
ths docks were destroyed, the rateable value would go with it. 
Subsequently, in two cases dealing with the rating of waterworks 
belonging to municipal corporations ( m ), it had been held that the 
restrictions imposed upon the corporations by statute with regard 
to f he charges they might make for water, affected the amount 

(g) (1884) 14 Q. B. D. 770. The exemption of lighthouses under the Merchant 
Shipping Act is donsidored in Chapter XI., supra, p. 169. 

ft) As to this phrase, vide infra, p. 188. (b [1H93] A. C. 562 ; infra , p. 190, 

j/A See R, v. School Roar d for London (1886), 17 Q. B. D. 738; Kydo’s Kat. 
App. (1886^-1890), 235, infra , p. 204. 

(1) (1865),, 11 H. L. Gas. 443, supra, p. 182. 

(w) Mayor, etc. of Worcester V. DroUwich union (1876), 2 Ex. D. 49 ; Mayor, etc. 
of Peterborough v. Stamford Union (1883), 31 \V, It. 949; see Chapter XV infra . 
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of the rateable value ; and that if the profit which could be made 
under the statutory restrictions were reduced to nothing, though 
the waterworks were rateable, the rateable value was nil. Applying 
this theory to schools, of which a school board were either free¬ 
holders or lessees, it was contended in West Bromwich School 
Board v. West Bromicich Overseers (n), that as the Board were 
prohibited by statute from making a profit, there was no beneficial 
occupation, no rateable thing to assess; but the Court of Appeal 
held that the schools of which the Board were lessees were rateable, 
because the landlord could find a tenant; and that the schools of 
which the Board were owners were rateable because the Board 
had power to let them. And Bowen, L.J., said (o) : 

“ I will assume that iu the hands of the School Board it is not capable of 
being beneficially occupied; but we must consider whether it is capable of 
being beneficially occupied in the hands of any other person. If land 
is by law struck with sterility (p) when in any and everybody’s hands, so that 
no profit can be derived from the occupation of it, it cannot be rated to the 
relief of the poor. But if the school-house is not used by this School Board 
for any profitable purpose, it by no means follows that the site of it must be 
sterile in every other person's hands.” 

The decision that a school board was rateable was confirmed 
in Jl, v. School Board for London (q), though that case dealt 
mainly with the question, on what principle was the amount to 
be ascertained, at which the board was to be rated. 

The meaning of the phrase “struck with sterility.” -The 
passage cited in the preceding paragraph helped to bring the 
phrase “struck with sterility” into common use; but the 
doctrine laid down lias been modified, if not entirely overruled, 
by Ijondon County Council v. Erith and West IT am (?'), in which 
Lord Hrrschell, L.C., after quoting tlie passage above cited, 
said : 


u If land 18 ‘ struck with sterility in any and everybody’s hands,’ whether 
by law or by its inherent condition, so that its occupation is end would be c,£ 
no value to any one, I should quite agree that it cannot be rated to the relief 
of the poor. But I must demur to the view that the question whether profit 
(by which I understand is meant pecuniary profit) can be derived f.ror\ the 
occupation by the occupier is a criterion which determines whether the pre¬ 
mises are rateable, and at what amount they should be assessed; and j do 
not think that a building in the hands of a school board is incapable of being 
beneficially occupied by them, and is not so occupied because they are 
prohibited from deriving a pecuniary profit from its use.” 


(*) (IB84), 13 Q. B. D. 929. (o) 13 Q. B. D., at pp. 912, 94a. 

• {p) This phrase appears to have been first used by Brktt, L.J., in Goomber v 
Berkshire JJ. (1882), 10 Q. B. D.,at p. 282. 


(<7) (1886), 17 Q. B. 1). 738, infra , p. 204.‘ 
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There is no objection to the phrase “ struck with sterility ” if 
it be not misapplied. Land dedicated to the public as a highway 
may rightly be said to be “ struck with sterility ” : as long as the 
dedication lasts no tenant would give anything for the land, and 
it has no rateable value. If a tramway be laid in the highway, 
and power be given to charge for carrying passengers thereon, the 
highway is no longer completely “ struck with sterility,” and a 
tenant will give a rent for the tramway. So, too, if by Act of 
Parliament a railway company, occupying its lino solely for the 
purpose of making profit, were prohibited from charging more 
than certain specified rates, “ the restrictions which the law has 
imposed on the profit-earning capacity of the undertaking must 
be considered ” (s), and so far as those restrictions diminish the 
value of the undertaking ( t), it may rightly be said to be struck 
with partial sterility. 

But a fallacy is involved in the application of the phrase to 
land which is occupied, not for the sake of making profit out of 
the occupation, but for the discharge of a public duty. If a 
public body has to perform a public duty which involves the 
occupation of land or buildings, it will give a rent for such land 
or buildings, even though the occupation necessarily involves a 
pecuniary loss. The land has a value, though it produces no 
profit. In the case of a sewage farm carried on at a loss, the 
value of such a farm is so great that the owners are content to 
forego the (comparatively) small amount of profit which might 
arise from the use of the land for ordinary agricultural pur¬ 
poses (u). The appropriation of the land to a sewage farm having 
made it more valuable than it was before, it is clearly wrong to 
contend that it is by that appropriation “ struck with sterility.” 

The Burton Case. —In dealing with the absence oi profit, a 
distinction has been drawn between schools a?ad sewage farms or 
sewers, k School hoard mav vnyj&b no profit out of their schools, 
but it is at least conceivable that some other occupier, using the 
buildings as they stand, either for schools or for other purposes, 
could make a profit, and would pay a rent. But it may be 
contended that in the case of a sewer, and of a sewage farm (as 
long as it remains a sewage farm), no profit can be made,, and 
no rent would be given, by any occupier other than the public 

M Per Lord Herscheix, L.C., in London County Council v. Erith ami West 
Earn, r 1893] A. 0. 562, at p. 592; and gee the remarks on this passage in 
Sculcoate s Union v. Hull Dorks, [1895] A. 0. 136, at p. 150, infra , p. 3J8. 

(t) There is a distinction between a diminution of the value of the undertaking 
and a diminution of the. profit which a particular occupier can make ; vide infra , 
p. 229. r TT . 

(«) See Mayor, etc. of Burton-upon-Trcnt v. Burton-upon-l rent Union, infra . 
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authority who are tho owners. Does this laet (if it be proved) 
make any difference ? 

The decision in the Court of Appeal in R v. School Board for 
London (x) showed that the actual occupier must be taken into 
account as a possible hypothetical tenant, and that the rent 
which that occupier would give must be considered. The logical 
result of this decision appears to be that, if the actual occupier 
would give a rent (if he were not the owner), lie is rateable, 
although the thing occupied cannot from its very nature bo a 
source of profit to him, or to any other occupier. And in Mayor , 
etc. of Burton-upon- r l'rent v. Burton-upon- Trent Union (y), the 
Court of Appeal held that the corporation were rateable for a 
sewage farm and pumping station connected therewith, for which 
they had been rated at substantial sums. The case contained 
the following finding of fact (z ): 

“ It is impossible to work the sewago farm except at a loss, and tho land 
and pumping station while used as part of the sew ago system are incapable 
of yielding a profit or advantage, except that they enable the appellants to 
convey iho sewage on to tho farm, but the appellants would not bo able to 
carry out their statutory duties as to the disposal of sewage at any other 
place at a smaller expense. If the land and pumping station in question 
belonged to a pri vate ownor he would let, and the appellants would hire them 
at a yearly rent sufficiently high to uppert the present rate " (a). 

The Court of Appeal held, relying mainly upon this finding, 
that the case fell within R. v. School Board for London ( h ), and 
that tho rate appealed against was right. 

This decision abolished the rule laid clown in Metropolitan 
Board of Works v. West Unvi (c), that a pumping station must be 
rated at the rent for which it would let to a hypothetical tenant, 
if disconnected from the drainage* scheme, and used for some 
ouher purpose. In other words, the Burton Case , in fixing the 
measure of rateable value, substitutes the value of the pumping 
station to the actual occupier for the value to other occupier^ ' - 

using the station in a different \r£j r - 

The London Sewers Cases. —Before considering tho decision 
of the House of Lords in these cases (given in 1893), it maybe 
convenient to note the conflict of decisions which existed at the 

(x) (1886), 17 Q. B. D. 788, infra , p. 204. 

(t/) (1889), 94 Q. B. L>. 197 ; Byde’a Bat. App. (1880—1890), 314. 

M Seo24 Q. B. P.,atp 198. 

(a) A very similar finding was included in each of the cafes relating to the 
London County Council’s sewers and sewage works, in which the rating authority 
succeeded. No suoh finding was inserted in the Brochw&ll Park Cane (vide infra, 
p. 194), in which tho rating authority failed. See further as to the measure of 
the rateable value of a sewage farm, when let to an agricultural tenant/ Davits v. 

Swindon fJnion. M908] A. G. 315, 'ftfra, pp. 205, 206, 

lb) (1886), 17 Q. B. I). 738, infra, p. 204. 

(<) (1870), L. B. 6 Q. B. 193, infra, p. 204. 
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cD li. v. Metropolitan Board of Works (Dj8 , L R. 4 Q. B. 15, wpra.v. 184. 
V;) Metropolitan Board of Works v. West Ham (1870), L. H. 0 Q. B. 198, supra, 
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time. Sowers had been held to be not rateable, whether they lay 
under the surface of the highway (d) or were placed in a raised 
embankment above the surface of land which had previously boon 
rated (e). A pumping station and sewage farm had been held to 
bo rateable, although not profitable, in the Burton Gan; (j ), 
because the actual occupiers would be willing to give a rent tor 
such premises ; and this decision was followed by the Court of 
Appeal in the first of the London County Council’s appeals^). An 
exception, first introduced in Owen's Collecje v. Chorlton-upon- 
Mediae /,: (A), was applied by the Court of Appeal to so wage works 
in London Cotndo Council v. West Hum (i), and again, in London 
County Council v. St. George'* Union (k), in which it was held, 
that if the actual occupier was prohibited by statute from being 
a tenant (as distinguished from the owner) of the premises to bo 
rated, lie must be excluded from consideration as a possible 
hype thetical tenant. These two cases were consequently in direct 
conflict with the first of the London County Council’s cases. 
Moreover, the logical outcome of the principles on which the 
Bit-ton Case was based was to make sewers as well as sewage 
works rateable. That case was therefore possibly in eonilict with 
the earlier decisions above cited (/), in which sowers (whether 
Above or below ground) were held not rateable. 

Tho House of Lords, in London County Council v. Erith tend 
West Ham (m), dealt with these decisions in tho following way: 
They overruled the Owen.’* College Case and the decisions which 
followed it; they affirmed the Burton Case,; they overruled 
Metropolitan Board of Works v. West Ham (n), so far as that 
case decided that sewers in a raised embankment (on ground 
formerly rated) were not 'rateable; they neither affirmed nor 
(expressly) overruled R. v. Metropolitan Board of Works («), in 
which it bad been held that sewers under a highway were not 
rateable. 

Tho judgment of the House of Lords wa3 delivered by Lord’ 
llEnsciiELr,, L.C., who after referring with approval to the 
judgment of BLACKBURN, J., in Jones v. Mersey Dock* (/<) (in 


P ’ If) Mayor, etc. of Bwrton-upon-Trent v. Bwrlon-upon- Trent Union (1889), 
24 Jj’ Londm’couTtu'&uwU v. Erith, [1893] A. C. 562; not reported ir. the 

courts below the House of Lords. , 

(h) (18*6), 18 Q. B. D. 408; Hyde's Rat. App. (1886—1890) 256; infra, p. 208. 
U) [1892] 2 6. B, 14. ( k ) 1 Q- B. 210. 

(j) B, y. Metropolitan Board of Works; Metropolitan Hoard oj Works v. West 

1 . (n) (1870), L. R. G Q. B. 192, supra , p. 185. 

(o) (1368), L, Ii. 4. Q. I3. v 15, supra, p. 184. 

<i>) 1865), 11 H. It. Gas. 443, at. p. 462, supra, p. 182. 
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which “ beneficial-occupation ” was said to be essential as the 
foundation of the rate), continued (< 7 ): 

4i Tho learned judge, in mv opinon, did not and could not have meant 
<h?it it is essential to ratenbility that a particular occupier of the land can 
make a pecuniary profit hy the use to which he is putting it. It is, I think, 
rateable whenever its occupation is of value ” (r). 

This part of the judgment dealt only with pumping stations, 
and the question remained whether the same principle applied 
equally to the sewer, and the House of Lords held that it did. 
The only sewer in question was a sewer in a raised embankment 
on land formerly rated. And Lord Hebschell, L.C., said 0) : 

a I confess I see the utmost difficulty in distinguishing such an erection as 
this upon the surface of land from any other erection specially suitable for 
tho purposes of a particular occupier, but which might, render it of less talue 
for occupation hy other persons not requiring it for that special purpose. 
And if, in general, owners who occupy land in order to discharge a duty 
imposed on them by statute may he regarded as amongst the hypothetical 
tenant s, I cannot find any sound basis on which to vest a distinction in IVvbur 
of the Metropolitan Board of Works or their successors, the London County 
Council, in respect, of this particular use of the •land which they own, 

. . Even if the sewers are in general exempt from rateabiiity, the particu.ar 
sewer work in the parish of West Ham cannot he so treated.” 

Sewers distinguished from sewage works.—In Mayor, etc., of 
Leicester v. Oversews of Beaumont Leys and Barrow-on->toar 
Union (t), in which the special case was stated before, but argued 
after, the decision of the House of Lords in London County 
Council v. EritJvand B est //am (a), the appellants were rated for 
a sewage farm, and sewage works, which included an under¬ 
ground rising main (up which the sewage was forced from a 
pumping station), open and underground channels for delivering 
the sewage on the sewage farm, and underground effluent culverts. 
The appellants contended that at all events the rising main and 
tho other underground pipes were not rateable, on the ground 
that they were sewers. The court (though apparently assuming 
that ordinary sewers were exempt under the House of Lords* 
decision) held that the matters in question were not simple 
sewers, but were parts of or adjuncts to a system of sewage 
works on a sewage farm, and that they were rateable. But the 
distinction drawn in this case between sewers and sewoge works 
has now been rendered obsolete by West Kent Main Sewerage 
Board v. Dartfonl Union (.r). 

(q) [1893] A. C. t at p 585. 

(r) This view is repeated in a passage part of which has been cited in discussing 
the phrase “struck by sterility ” ; supra , p. 188. 

I» (1893] A. C., at p. 600. 

(/) [1894] 63 L. J. M. C. 176; 70 L. T. 659; Byde and Konstam’s t. App. 
(1804—1004), J40. 

[u) [1803] A. O. 562. (*) [1911] A. C. 171, infra , H 03,104, 
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Underground sewers are now rateable. -Elic judgment of 

the House of Lords in London County Council v. Frith and West 
Haul (y) expressly left undecided the question whether seweis 
under ground arc rateable, while expressly deciding that a 
sower in an embankment raised above the surface ol the ground, 
previously rated, was rateable. In a later case 3 stradyjodwy 
and Pontypridd Sewerage Board v. Newport Union (*)—the Court 
of Appeal expressly decided that some underground sowers at 
least were rateable.* In that case the sewer in question was 
partly under, and partly above, the natural level oi the ground. 
The sewerage board received contributions from three local 
authorities for areas outside the district of the board, made in 
consideration of the right, to discharge sewage into the sewer. 
The Court of Appeal held that the whole was rateable, on the 
following ground : that all sowers should be held rateable unless 
they possessed both these two features, viz., (1) that they wore 
quite underground, so as not to afiect the surface, and (2) that 
no payments were made to (.lie owners of the sewers for the use 
of them by others (u>. 

This judgment was obviously an attempt to avoid upsetting the 
existing practice of not rating sewers generally, and at the same 
time logically to follow the principles laid down in London County 
Council v. Frith and Went liam(h). It, was, however, manifest 
that each of the two conditions which, according to the judgment, 
must be complied with in order to make a sewor not liable to be 
rated, might give rise to great anomalies. 

In London County Council v. Frith and West IIam(c), Lord 
Herschell had said that it was inexpedient to interfere with a 
lone course of practice supported by decisions not of very recent, 
date, and that even if it were not possible to rest the exemption 
of sewers upon grounds altogether satisfactory, he could not 
advise the House to depart from a practice which had prevailed 
for a very long period. He did, however, hold that the particular 
sewer in West Ham, being entirely above ground, could be treated 
as an exception from the class of sewers in general, and was 
Tn West Kent Main Sewerage Ifoard v. Dartford 



(a) [1893] A. C. 662, at. 
885, 886; R. v. Sheffield ( 
(d) [1911] A. 0. 171. 
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Herschell, and at the same tame to review the decision in 
Ystradyfodwg and Pontypridd Sewerage Board v. Newport 
Union (e) as to the two conditions required to secure non- 
rateability for sewers. The West Kent Sewerage Board was 
formed for the combined drainage of several districts, and laid 
down a system of sewers which were ultimately rated in three 
parishes only. In one parish the sewer was wholly underground, 
but was connected with sewers in other parishes, which wero partly 
above and partly below the natural surface of the ground, some 
of them being laid under public highways. The Board received 
payments from local authorities which were not constituent 
members of the Board, and also from individual occupiers of mills 
and other premises, for leave to discharge sewage into the Board’s 
sewers. Consequently neither of the conditions required by the 
decision in the YstradyJ'odwg Case was complied with. The 
King’s Bench Division and the Court of Appeal held that the 
cases were covered by the decision in the Yatvadyfodwg Case , and 
that on this ground the West Kent Board was rateable for its 
sewers in each of the three parishes. This decision was affirmed 
by the House of Lords, on the ground that sewers, whether over¬ 
ground or underground, were rateable wherever the occupation 
of them “ valuable ” within the moaning of the authorities 
dealing with rating (/), and not at all on the grounds relied on in 
the King's Bench Division and the Court of Appeal; it was also 
held (1) that the statement of Lord Hersohell as to non¬ 
disturbance of the existing practice wa« merely an obiter dictum ; 
and (2) that the House of Lords was bound to put the rating 
of sewers on the logical basis on which the law had been put in 
respect of other rateable property, and that the old and vicious 
principles (of exempting certain sewers from rateability) were 
unworkable and must in their practical application multiply 
anomalies and perpetuate injustice. In substance, therefore, this 
decision of the House of Lords amounted to an affirmation of the 
conclusion arrived at by the Court of Appeal in the Ysiradyfodwy 
Case, but a reversal of some at least of the reasons given for 
arriving at that conclusion ( g ). 

Brockwell Park Case.—In Lambeth Overseers v. London County 
Council (li), an attempt; was made to rate the London County 
Council in respect of Brockwell Park, acquired by them under 

{e) [1901] 1 K. B. 406; supra, n. 193. 

(/) See London County Ccmncil v, Erith and West Ham, [1893] A. C. 669. at 
pp. 585, 691; suprn pp. 188, 192. 

(g) Instances of several questions as to the amount at which sew era should be 
valued, will be fouud in Aberdeen Assessor v. Aberdeen Tenon Council (1913), 50 Sc. 
L. K. 244 ; and Water of Leith Seiccmgc Commissioners v. Midlothian Assessor , 

rioiill M Ci-. T. W irrrr • nonm » C* 


[1914] 51 Sc. Ij. a 177. 


( h ) [1897] A. C. 625. 
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a local Act, which provided that the council might purchase the 
park, and, when they had acquired it, should hold and maintain 
it as a park for the perpetual use thereof by the public for exercise 
and recreation. The necessary expenses of maintaining the park 
as a whole with the buildings upon it far exceeded any sums of 
money which were or could be derived from licences from the 
supply of refreshments, or for grazing rights, or otherwise. 
There were houses in the park, used as residences for the con¬ 
stables, and superintendent; and other buildings used as a public 
gymnasium, shelters, store-room, tool-shed, and the like. The 
park was open to the public by day, but at night they were 
txcluded, and the gates were locked by the servants of the county 
council. It was found as a fact that if the county council bad 
Hd a duty to provide an open space for the public, and had 
wished to take the park as tenants, they would have had to pay 
b rent snflicient to support the rate. The Queen’s Bench 
Division(i) held that the county council had a beneficial occu¬ 
pation and were rateable. The Court of Appeal (k) reversed this 
decision, holding that the occupation was not beneficial, and the 
House of Lords held (1) that the county council w'ere not in 
occupation at all, and (2) that the occupation was, at all events, 
not beneficial (f). 

The decision of the Court of Appeal and of the House of Lords, 
that the occupation of the county council was not benoficial 
because they could make nothing by it, must be considered with 
reference to the fact that the county council had no duty to 
provide a park, and to the very limited finding of fact (m), that if 
tit ey had wished to lake the park as tenants, they would have lmd 
to pay a rent sufficient to support the rate. Unless these facts 
bo remembered, some of the passages in the judgments in the 
Brock well I'art Case are in conflict with the principle that 
pecuniary profit is not essential to “beneficial occupation.” 
Thus, Lord Haxsbury, L.O., said («): 

“ Ho tenant would give anything for an occupation which would not give 
him a capacity to earn more than the rent which he called upon to pay for 
it; and if the statute, as in this case, prevents him from earning anything, 
there can, under the Parochial Assessments Act, he no rateable occupation, 
as under that Act the rate is to be measured by the rent which a tenant 
would pay.” 

(i) [16951 2 Q. B. 511. (k) [1696] 2 Q. B. 25. 

(1) Lord HaloBOry, L.0. , relied mainly on the first ground, but “ did not disagree 
with the reasoning " of the Court of Appeal, which related almost entirely to the 
second ground. Lord Hebbchell based his judgment mainly on the secondgromid, 

(ni) Compare the findings in London County Council v. "Erith and I Vest Him, 
[1895] A. C. 562, supra , p. 190; and in Mayor < etc. of Burton-up m- Trent v. Burton - 
upon-Trent Union (1889), 24 Q. B. D. 197, supra, p. 190 ; and -ee the remarks of 
A. L. Smith, L J„ heroon, [1896, 2 Q. B , at pp. 80, 38, 39. 

(k) [1897] A. C„ at p. 63U. 
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It cannot be supposed that in this judgment Lord Halsbury 
ntended to overrule the decisions of the Court of Appeal in A. 
v. School Board for London (a), and Mayor, etc. of Bwton-upon- 
Trent v. Burlon-npon-Trcnt Union (p), and of the House of 
Lords in London County Council v. Lvith and West l lam ( r j), 
which established the proposition that where a public body have to 
perform a duty which involves the occupation of land, the absence 
of pecuniary profit arising from that occupation does net prevent 
the occupation from being beneficial. In the Brockwcll Bari, Cum 
(in the passage cited above), Lord Halsbury was dealing with 
land, which was not occupied in order to discharge a public duty, 
and from the occupation of which no profit could arise: nor was 
there any finding that the county council would have token tlih 
land for any other motive. The tenant would then have no motion 
for giving rent for such land, and it could be said to be incapab. ® 
of beneficial occupation, without contradicting the other oaseil 
above cited (r). 

The decision in the Brod-well Pad Case was followed in dealing 
with a similar public park in Mayor, etc. of Manchester v. ( horlton 
Union («), and was held to apply, although under s. 44 of the 
Public Health Acts Amendment Act, 1890 (/), the corporation, in 
whom the park in question was vested, had power to close it for a 
limited number of days, for the purposes of any agricultural or 
other show and to make a charge for admission. It is submitted 
that in order to establish rateability, it would be necessary to 
prove the exercise, as well as the existence, of such a power; and, 
further, a balance of income over the general expenses of main¬ 
tenance, resulting from such exercise. The decision last cited was 
followed by the Court of Appeal in Liverpool Corporation v. W est 
Derby Union (No. 2) («), in which it was held that the corporation 
were not rateable for a park vested in them, although they had 
power under their local Acts (1) to sell surplus lands, (2) to close 
tho park for a limited number of days in the year, and (3) to 
make byelaws regulating tho user of the park, and fixing tho 
charges which might be made lor admission, during the time 
when the park was closed to the public generally. It bad, how¬ 
ever. previously been held in Liverpool Corporation v. 11 est Derby 
Union (No. 1) [x), that the corporation were rateable for a free 


to) (1888), 17 Q. B. D. 738, infra, p. 204 
(p) (1889), 24 Q. B. D. 197, supra, p. 189. 

(ol 11898] A. C. 562, supra, p. 190. _ _ . . , 

(rj Those cases were expressly recognised by A. L. Smith, L.J.* whose judgment 
was approved bv Lord Haxsbcby. 

(s) 0899] 16 T. L, R. 327. „ , „ _ t , . , 

(t) 68 & 64 Viet. c. 59. This Aot did not apply to the Brockwell Park, which 
was situated within the metropolis. 

(u) [1903] 2 K. B. 647 ; 72 J. P. 228 ; 2 Konstam, 719. 

(; x ) (1905), 69 J. P. 277. In Livcijyool Corporation v. West Derby Union (No. 2), 


NIIN/Sr^ 




Chap. xn. ] 


Bjiockwell Park Case. 


197 


public library, which was vested in, and controlled by them, but 
which might be removed to another site. It was held that the 
corporation were rateable because they were owners in possession 
of their own property, and not merely custodians for the public. 
It had also been held in Trustees of Sir Joint Soane's Museum v. 
St, G ties-in - the-E 'kids and St. George’s, Bloomsbury (//) that the 
trustees had a beneficial occupation of, and were rateabh for, 
a museum founded under a private Act, and managed by the 
trustees. They were bound to admit amateurs and students free 
of charge for at least a specified number of days in each year: 
but the general control of the building was vested in the trustees, 
and parts of it were used occasionally for the purpose of adminis¬ 
tering the funds of another trust. It maybe noted here that the 
duties of the trustees were created by a private Act, and not by 
general statutes affecting the whole kingdom. 

It may here be mentioned, though it is not absolutely clear 
that the decision is in point, that in the case of a common dedi¬ 
cated to the public as a recreation ground, and vested in the 
London County Council for that purpose, it has been held that 
the London County Council are not liable for paving expenses 
as “ owners ” of the common within the definition in s. 250 of 
the Metropolis Management Act, 1855, even though the county 
council have erected lodges on the common for the keepers, and 
derive small annual sums (far less than the total outgoings) 
from the letting of the herbage and a refreshment room ( 2 ). By 
the definition above referred to, “owner” means “the person 
receiving the rack-rent, or who would receive the same if the 
lands were let at a rack-rent.” 

[1908] 2 It, B. 647, at p. 655, Liord Alvekstone, C.J., held that there was a 
distinction between the t wo cases on the facts, because the library was an ordinary 
house, which might at any time be parted with, without losing any of its value as 
a house. 

(y) (.1900), Ryde and Konstam, 235. • 

( z ) fjondon County CouncU\. Wandsworth Borough Council , [1903] 1 K. B. 797. 
Of, Great Eastern Bail, Co . v. Hackney (1883), 8 App. Cas. 087. 
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Preliminary. -The Statute of Elizabeth does not accurately 
define how the value of land is to be measured: it speaks of 
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“ taxation ” of the occupiers and other persons “ in such com¬ 
petent sums of money as they (the overseers) shall think fit,” 
and of collecting a stock of goods “ according to the ability of 
the parish.” It is, however, implied in the statute that the rate 
must be made with equality (a), and it was early so decided (b); 
and for many years decisions on questions of amount were little 
more than examples of attempts to ascertain how u equality ’ 
among the several ratepayers was to be arrived at. 

If each parish were a separate rating area for all purposes, 
levying its own rates for expenditure, falling upon that parish 
only, it would make no difference to the several ratepayers inter sc 
whether the rate were imposed on the whole, or the half, or the 
quarter, of the value of each and all of the rateable hereditaments 
in the parish, provided that one and the same proportion were 
applied to all. Any reduction in the annual value involves a 
corresponding increase in the rate in the pound, since the total 
sum to be levied by the rate must be raised in any event: and it 
makes no difference to the occupier of a house worth £100 a year 
whether he pays a rate of Is. on £100, or a rate of 2s. on £50. 
Refoie the passing of the Parochial Assessments Act, 1836, it was 
by no means uncommon to levy the rate upon the half, or on some 
other fraction of the yearly value of property (c). But at the 
present day a large part of local expenditure is levied by such 
bodies as guardians of unions and county councils, whose juris¬ 
diction extends over several parishes. In order that the rates 
made to meet the expenditure of such authorities may be fairly 
imposed, it is essential that the same measure of value be applied 
to each and all of the parishes. 


The definition of net annual or rateable value. —The question 
whether an occupier is to be rated or not, depends on the Statute 
of Elizabeth, as modified by certain statutes creating special 
exemptions in favour of particular classes of property (d). When 
it has been ^hown that a person is rateable, the question on what 
sum he is to be rated depends on the definition of “ net annual 
value” in s. 1 of the Parochial Assessments Act, 1836; or, in 

(a) Vide per Pabkb, J., in R. v. Adames (1832), 4 B. & Ad. 61, at p. 66. 

{b) R. v. Audley (1700), 2 Salk. 526; 1 Const. 110. See also an Anonymous Case 
(1088), Comb. 479; 1 Const. 110; in which the court appear to have considered 
that tho rate must have regard “ ad statum et facilitates,” that is, the personal 
ability of che occupier as well aa the value of the land occupied. 

(c) See, for example, R. v. Brograve (1769), 4 Burr. 2491; 1 Const. 112; R. v. 
Hardy (1777), 2 Cowp. 579 ; R v. Aire and Caider (1788), 2 T. B. 660, at p. 661; 
R. v. Trustees of Duke of BridgexcuUir (1829), 9 B. cic 0. 68; R . v. Tomlir.son (1829), 
9 B. A 0. 163 ; R % v. Adames (1832), 4 B. & Ad. 61, at p. 67. 

(d) Thefle are considered in Chapters VII.—XI. See also Chapters III. and IV. 
as to the rating of owners instead of occupiers, and tho rating of certain classes of 
property specially dealt with. 
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the case of land within the “ metropolis” as defined by s. 4 of 
the Valuation (Metropolis) Act, 1869 (e) t on the definition of 
“ rateable value” in s. 4 of that Act. 

The Parochial Assessments Act, 1886, by s. 1, enacts as follows : 

“ Ko rate for the relief of the poor in England and Wales shall be allowed 
by any justices, or be of any force (/), which shall not be made upon an 
estimate of the net annua) value of the several here!i taments rated there¬ 
unto; that is to gay, of the rent at which the same might reasonably bo 
expected to let from year to year, free of all the usual tenant s rates and 
taxes (g), and tithe commutation rent-charge, if any, and deducting there 
from the probable average annual cost of the repairs, insurance, and other 
expenses, if any, necessary to maintain them, in a state to command such 
rent: Provided always (h), that nothing* herein contained shall be construed 
to alter or affect the principles or different relative liabilities (if any) 
according to which different kinds of hereditaments are now by uw 
rateable.’' 

This definition was supplemented by the definition of “ gross 
estimated rental ” in s. 15 of the Union Assessment Committee 
Act, 1862 (i), which is (in substance) the yearly tenant’s rent, 
without making the deduction of “the probable average annual 
cost of the repairs, insurance and other expenses, if any, 
necessary to maintain the hereditaments in a state to command 
the rent,” which are to be deducted in order to arrive at the 
“ net annual value.” If the cost of the repairs, insurance, etc., 
be deducted from the “ gross estimated rental/' the remainder 
is the “ net annual value ” (/c). 

It must be specially noticed that the definition of “ gross 
estimated rental,” as well as the definition of “ net annual value/ 1 
assumes that the tenant pays the usual tenairi/a rates and taxes 
and tithe commutation rent-charge (if any). Under the Tithe 
Act, 1891 (/*)> tithe rent-charge, as defined by that Act, is pay¬ 
able by the owner of the land out of which it issues ; and as the 
rent-charge is itself rateable separately from the land, the rent- 
charge must be deducted from the rent paid by the tenant in 
order to ascertain the gross value of the land. If this were not 
clone, so much of the rent as represents the tithe rent-charge 


(e) Both Acts arc t ;et out in Appendix I. . f A . 

(/) The form of the section, is due to the existence of the practice referred to in 
the preceding paragraph, as appears from tho recital iri the preamble to the Act, 
that “ it is desirable to establish one uniform me ^ of rating.” 

(g) Vide infra, pp. 208- -211. _ _ 

*{h) It is not at all clear that this proviso (which was inserted to protect tne 
clergy in respect of the rating of tithe rent-charge) has any operation : see Ifo, v. 
CajHil (1840), 12 A. Sc E. 382, at pp. 408, 411, 415; B. v. Ooodchild (1858), E. B. 
& EJi: 1, at p. 28 ; see Chapter XXIII,, infra. 

(i) Set out in Appendix I. 

(&) Auto deductions for repairs from a rent paid by a tenant who contracts to 
do the repairs, see R. v. Wells (1867), L. R. 2 Q. B. 542; and pp. 246, 247, infra , 
(/) .64 & 55 Viet. c. 8, s. 1: see Chapter XXIII., infra. 


would be rated twice over: once as part of tlie value of the land 
in rating the occupier and once as the value of the rent-charge 
jn the hands of the owner of that rent-charge. 

The term “ net annual value ” is defined, as above, in s. 1 of 
tho Parochial Assessments Act, 1836 ; but the form of rate set 
out in the Schedule to the Act (m) uses the term “ rateable 
value” as equivalent to “ net annual value,” and the two terms 
are used in practice as identical in meaning. 

The definitions ol gross and rateable value in the metropolis. 

•—In the ** metropolis,” as defined by s. 4. of the Valuation 
(Metropolis) Act, 1869 (a), the terms“ gross value ” and “ rateable 
value ” are thus defined by that section: 

« The term ‘ gross value ’ means the annual vent which a tenant might 
reasonably bo expected, taking one year with another, to pay for an lierediti* 
moiit, if the tenant undertook to pay all usual tenant's rates and taxes, and 
tithe. c ommutat.ion rent-charge, if any, and if the landlord undertook to 
t he coat of the repairs and insurance, and the other expenses, if any, necessary 
to main tail the hereditament in a state to command that; rent: 

“ The term ‘ rateable value’ means the gross value after deducting there* 
from the probable annual average cost of tho repairs, insurance, and other 
expenses as aforesaid.” 

These definitions are substituted as to the “ metropolis ’ for the 
earlier definitions of “ gross estimated rental ’ and 1 ‘ not annual 
value,” which are repealed (o), so far as they relate to the 
“ metropolis ,T ; but the substitution is apparently made in order 
to remove dou bts which at one time existed as to the meaning of 
the earlier definitions, and not to create a new measure of value. 

Annual rent as a measure of value.—Although the reference 
to annual rent as a measure of value .first appeared in a statute 
oil the passing of the Parochial Assessments Act, 1836, the 
object of that Act docs not appear to have been to introduce 
any new principle of rating, but to affirm that which had already 
been established by decisions ” of the Queen s Bench (p )- And 
the various parts of the definition of “ net annual value ’’ may 
be collected from judgments delivered before the passing of 
that Act (q). 


(m) Set out in Appendix 1. The same form uses-the term gross estimaua 
rental. ’ without a definition, which was first supphod by s. 15 of the Bnk>n A^e8- 
ment < ’ommiti.ee Act 1862, The form of valuation list in the Schedule to that 
Act (see Appendix I. ') also uses the term rateal e value. , . ■, 

\n) See Appendix I. The “ metropolis ” comprises the whole of the Wjggt 
tralivc county of London, including the city of London : vide infra , ^ 1 

XXVI. ^ . • - .. T 

(o) Soo a. 77 of the Valuation (Metropolis) Act, 1809, m Appendix 1. 

{p) n. v. Lu msdaim (.1889), 10 A. & E. 157, at p. 160. 

(./) See R, v, Oxford Canal Co. (1825), 4 B. & C. 74, at pp. 79, 80, 82, R. . 
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The hypothetical tenant!:.—The form of the definition of “ net 
annual value V. in s. 1 of the Parochial Assessments Act, 1830, 
led to the use of the term “ hypothetical tenant,” which is not, 
however, used in any statue (r). 

The property to be rated must be assumed to be let, and the 
fact that it is occupied by the owner is immaterial (»). All 
possible occupiers, including the actual occupier, must be taken 
into account as possible tenants from year to year (t). In Owen 9 9 
College v. phorlion-v^n-McdlocB (ft), it was held that if the actual 
occupier were prohibited by statute from being tenant (as dis¬ 
tinguished from being owner) of the hereditament, he must be 
excluded from consideration as a possible yearly tenant ; but this 
decision has now been expressly overruled by the House of Lords 
in London County Comidi v. Erith mid Went If am (#). 

The effect of the decision of the House of Lords is that, even 
though it may be impossible in fact, and forbidden by law, that the 
actual occupier should be a yearly tenant of the hereditament to be 
rated, still for the purpose of valuing that hereditament it must bo 
supposed that the actual occupier is among the possible yearly 
tenants; and unless the supposition be made, most absurd anoma¬ 
lies result. “ For instance, if a patentee were to buy premises and 
to fit them up with machinery forming part of the rateable heredi¬ 
tament, at the cost of thousands of pounds, for the purpose of 
manufacturing articles under his patent, though the premises 
were of immense value to him, yet inasmuch as no other person 
could use them, they must [if the patentee were excluded from con¬ 
sideration] be rated at thenominalrent which they would command 
as a fu rniture store ” 0/). Again, a line of railway may be of great 
value to the company which owns and occupies it; but if that 
company be excluded from consideration because it has no power 
to become a tenant of its own line, then, as no other company 
has power to become a tenant, the line has no rateable value. 

By a later decision of the House of Lords (a) it was held, that 
the owner, though not in occupation , must be taken into account 
as a possible tenant. 

Attwood (1827), 6 B. & C. 277 ; ft. v. Trustees of Duke of Bridgewater (1829,, 9 B. 

& C. 68; B. v. Tomlinson (1829), 9 B. & G. 168, at p, 166 : P. v. Lower Mitton 
(1829), 9 B. & C. 810, at p. 819 ; 11 v. Adams* (1832), 4 B. 5c Ad. Cl, at p. 67. 

(r) It is believed that the first appearance of the phrase in a reported cade ia to 
he luund in 11. v. West Middlesex Watervxtrks Co. (1859;, 28 L. J. M. O. 136, at 
p. 187 ; seo B. v. Sheffield Gas Co, (1863), 82 L. J. M. (j. 169, at p. 178. 

(s) London County Council v. .Erith and West Ham , [1893] A. 0. 562, at p. 590. 

it) It* v. School Board for London (1886), 17 Q. B. D. 788. 

M (3887), 18 Q. B. D. 103. (./•) [1893] A. 0. 502. 

iV} Bee the argument of Mr. H. B. Poland, Q.C., in Cchool Board for London v. 
Islington (1885), Kyrle’s Met. Rat. App, 393, at p 39C; in Bubstance adopted by 
Lord Hehscheia:, L.C^ m London Countv Council v. Erith and West Ham, r1893*1 
A. 0 562, at p. 689. 

(«) Davies v. Scisdon Union, [1908] A C. 315 ; vide infra p. 205. 
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The actual occupier regarded as a possible tenant. At the 

time when it was still doubtful (b) whether the possibility ot 
mailing a profit out of the occupation was not necessary to create 
“ beneficial occupation,” which was the foundation of rateability, 
the Queen's Bench had to deal with a pumping station, connected 
■with the system of sewers, vested in the Metropolitan Board of 
Works (c).* The court held that the sewers were not rateable (d), 
hut that the other works were rateable, because other tenants, 
besides the Board, would take them : and the court adopted as 
correct an admission by the parties that the other works should be 
rated “ at the value for which the same would let to a hypothetical 
tenant from year to year, supposing they were not used for the 
purpose of the main drainage scheme, but were entirely discon¬ 
nected therefrom, and applied to any other use or purpose for 
which they could be made available by a tenant thereof. As 
the works were of far greater value to the Board than to anybody 
else, the effect of this contention was to reduce very materially 
the rateable value of the sewage works. 

An attempt was subsequently made in R. v. School Board for 
London («’), id apply this contention to public elementary schools. 
It having been decided (/) that a school board was rateable for 
its schools, because (although it could make no profit) it could 
lot the schools to other tenants who might make a profit, it was 
contended that the measure of the rateable value of the schools 
was the rent which such other tenants would give ; and evidence 
was given (< 7 ) of the value which the schools would have if used 
for such manufacturing purposes as they could ho used for with¬ 
out alteration. But the Court of Appeal held (h), affirming the 
decision of the Queen’s Bench Division {>'), that the School Board 
must bo taken into account as among the possible hypothetical 
tenants. Lord Esher, M.R., said (/.■): 

•• The rent question is how the value is to he ascertained. The inquiry is 
no* as to what rent is paid l>y the actual occupier (0- The mode of finding 
out. the value is laid down in the Act (m), and it is to ascertain the rent which 
a tenant (not the tenant), taking one year with another, might reasonably be 
expected to pay; it is also implied that where the owner occupies he is to be 
considered as if he were a tenant. The directions given by the Act are 
equivalent to saying that one must look at all possible tenants, and the 
phraseology does not exclude an owner who himself occupies the piemises. 



(b) Vide mpra, pp. 176—181. 
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. It is said that the School Board ought to be excluded because it can 
never obtain any beneficial interest from its tenancy : but it can bo a tenant; 
it has a. duty to perform which may induce or force it to bo a tenant. At 
follows therefore that it would ho wrong to exclude the School Board fiom 
the list of possible hypothetical tenants, whether it is m the position ot 
owner or in that of occupier. ’ 

And Bowen, L.J., said («): 

“ Tlio rate is to bo made upon an estimate of the rent at which the premises 
might reasonably he expected to let from year to year ; that must mean to let 
to some one who wants to hire them. Tho question is w let er t it >-i KO 
, Board is to be excluded from the list of possible occupiers. If the 
is made whether it might reasonably be expected that the premises 1 
let to the School Board, the answer must la; in the affirmative. 1 bat »e»nff 
so, it seems impossible to exclude the School Board. The case can no > al1 
bo decided on tho hypothesis that the one person who wants the premises 
most would not take them/’ 


And Fry, L. J., said (o): 

‘ The Valuation (Metropolis) Act, 18«9, in s. 4, defines 1 gross value' as 
meaning ‘ the annual cent which a tenant might reasonably be expected, 
taking one year with another, to pay for an hereditament, etc. I hat refers 
to the annual rent which any tenant might reasonably be expected to pay to 
any landlord, and tho actual owner and oeonpier are not excluded. Aim 
question was asked why the actual occupier is not to lie treated as a possible 
tenant, and no answer has been given except one. It is said that the Hchoo 
Board is not fa be considered as n possible tenant, because though it occupies 
the premises, it can make no profit out of them; but a man who occupies 
a house for Ids o wn com fort might as well be exol ttded. The term ‘ sterility 
has been introduced into the cases (p), because as a general rule a profit is 
produced, but it does not by any means follow that because there is no proht 
there is no value. There could bo no better illustration of this than the 
present case. The only question is whether the person to be consider* d 
as a tenant could reasonably bo expected to take the premises from any 
motive/’ 



The principle laid down by this decision was affirmed and 
adopted by the House of Lords in London County Conned v. 
Erith and West Ham (q), and is now firmly established as 
correct. 

The owner, not in occupation, regarded as a possible tenant. 

_The principle of the cases just cited was followed, and (at first 

sight at least) carried still further by the House of Lords in 
Davies v. S ns don Union (?•); in that case a sewerage hoard, m 


ln\ IT Q. B. D., at p. 741. (°) 17 ^ K D - at P ' 741 ' 

ml [1898]Tc’. ^9, l atpp. 508,580. Sec also Mayor, etc. of Burton-upon- Trent 
v. %rtolupCn,Trod Vaum (1389), 24 Q. B. D. 197 . supra, p. 189 
(r) [1908] A. C. 315 ; affirming [1907] 1 A. 630; 2 Konstam, 546. 



order to dispose of sewage, acquired a farm, and laid down 
thereon, certain carriers, distributors, sluices, etc., by means of 
which the sewage was distributed over the farm on the broad 
irrigation system; the board then let the whole farm, thus 
equipped to a tenant at a rent of £490, which was more than 
the farm would have been worth if the tenant had not got the 
manurial value of the sewage. The sessions bad held that the 
rent actually paid by the. tenant (which had been very recently 
fixed) was the true basis on which the farm should be rated; 
but the Court of Appeal and the House of Lords held that they 
were wrong in not taking into account also the benefit accruing 
from the farm to the sewerage board as a means of enabling 
them to discharge their statutory duties ; aud that the board 
were to be included among the possible hypothetical tenants. It 
must be' noticed that the rent agreed to by the tenant, who 
covenanted to dispose of the sewage on the farm, was greater 
than it would have been if the tenant had not got the sewage; 
the covenant to dispose of the sewage was therefore not a burden¬ 
some covenant which had the effect of reducing the rent. If it 
had been, it is clear that the rent would not have been a true 
measure of rateable value; for the hypothetical tenant supposed 
by the definitions' of net annual value, or rateable value, is an 
ordinary yearly tenant, subject only to those burdens which the 
general law imposes on such a tenant. And if, by the agreement 
of tenancy, the actual tenant does not get the whole of the value 
of the land (y), or covenants to do something for the landlord 
which diminishes the rent he is willing to pay (as in the ease 
of the tied tenant of a publichouse .(if)), the rent actually paid 
represents only part of the rateable value. Next, it must be 
noticed that the sewerage board (apparently) found it most con¬ 
venient, or most profitable,not to occupy the farm themselves, but 
to let it to a tenant; whereas in II. v. School Hoard for London (») 
and in London County Council v. Erith and !Fast Ham, (a;), the 
owners found themselves compelled to occupy their schools or 
sew'age works, as the case might be. To meet this apparent dis¬ 
tinction, it was pointed out by Buckxf.y, L.J. (y), that, even 
assuming that the sewerage board would not themselves occupy 
the farm, still, if they were not owners, and were offered a lease 
of the farm, they would be w illing to pay a rent for it, calculated 
with reference to the sum which it would otherwise cost them to 

(s) 2?. v. RJtymneij Rail. Co. (1869), L. R. 4 Q. B. 276; infra, p. 229. 

(0 Overseers of Sunderland v. Sunderland Union (1866), 34 L. J. M. C. 3 21 • 
Beo Chapter XXIV,, infra. * 

(tt) (1886), 17 ’ f B. 1 \ 738; supra , p. 204, 

(*) t*893j A.-C. 562; supra, p. 190. {y) [19071 1 % B., at p. 647, 
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acquire such a farm (,?), and so must be regarded as possible 
hypothetical tenants. 

The rent actually paid is not the measure of the value.—The 

actual occupier must be regarded as a possible hypothetical 
tenant, but the rent which the occupier actually pays is not che 
measure of rateable value. This was held to be the law long 
before the Parochial Assessments Act, 1836, was passed, defining 
“ net annual value.” Thus in It. v. Shingle (a), it was held that 
the rent paid under a lease, granted some years before the making 
of the rate, was not conclusive evidence of value, where evidence 
was tendered to show that the lands had increased in value since 
the date of the lease. Under the Parochial Assessments Act, 
1836, it has never been contended that the rent is conclusive 
evidence of value, and in It. v. School Board for London (/>), Lord 
Esher, M.R., expressly lays down that “ the inquiry is not as to 
what rent is paid by the occupier,” 

But though the rent actually paid is not the measure of rateable 
value, or even conclusive evidence of value at the date when the 
rent was fixed, if a rent payable under a yearly tenancy has been 
fixed recently without payment of any premium or the like, it may 
be taken as prima facie evidence, liable to be rebutted (c). This 
may be done in many ways (apart from fraud, which of course 
disposes of it at once): thus it may be shown that the rent was 
not fixed by the " higgling of the market,” but by personal con¬ 
siderations (for example, if the landlord be the father of the 
tenant); or it may be shown that the so-called rent really includes 
the price paid for the goodwill of the business previously carried 
on there (d). Of course the prima facie evidence of value furnished 
by the rent, if uncontradicted, may become conclusive; but it is 
submitted that the sessions, 1 when rent is put forward as 
evidence of value, should always act upon the rule that it is 
open to either party “to show that the rent agreed to be paid 
was a misconception, and that if the agreement had to be made 
again, a different rent would be given ” (e). 

• The question how far the rent of a railway station or line is 
evidence -of rateable value will be dealt with hereafter, when it 
will he found that tent paid by the company which is rated stands 

(a) The question how far cost oan be regarded as a measure of rateable value is 
considered. iw/y<7,pp. 233—238. 

(а) (1798), 7 T. R. 549. 

(б) (1886) 17 Q. B, D. 738 ; supra, p. 204. See also Hayward v. Overseen of 
BrwJ ujorlh (1864), 10 L. T. 608. 

(c) Of. Edwards and Mann v. Hatton (1866), L. R, 1 A. & E. 21, at p. 31.- 

(d) The quostion of “ goodwill ” is further discussed in Chapter XX J V. 

h) East London Rail Co . v. Greenwich Umov, Hyde’s Rat, App. (1886—1890), 
210, at p. 219 ; per Sir 1\ H. Edliu, Q.C.,Oha' rman of London Quarter Sessions. 
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upon a different footing from rent received, e.<j., for the joint use 
of a station or the exercise of running powers (/). 

Rents paid by weekly tenants—Where property is let to 
weekly tenants at, rents which arc made the basis of the calcula¬ 
tion of annual value, certain deductions have to be made from 
the aggregate of the weekly rents. 

In Smith v. Churchwarden* of Birmingham ((f), the recorder 
found as a fact that a house could reasonably bo expected to let 
from year to year at a rent equal to fifty-two times the weekly 
rent, and with this finding of fact the judges refused to interfere. 
It is believed that most surveyors would disagree with this 
finding of fact. Acting on this finding, the judges held that no 
deduction must be made from the aggregate of the weekly rents 
in respect of “ voids and losses ” (■ i.e ., rent not paid while 
premises were empty, or rent not recovered from the tenant) or 
for the coat of collection. ■ 

In the case of houses let to weekly tenants, or of flats, the land¬ 
lord generally undertakes to pay all rates, taxes, and water rate, 
and sometimes undertakes other duties. As under s. 1 of the 
Parochial Assessments Act, 1886, the rateable value is measured 
by a rent which is “ free of all usual tenant’s rates and taxes,” 
it is plain that where these are included in the rent actually paid, 
a deduction must be made representing that part of the rent 
which the landlord will pay away in tenant’s rates and taxes. 
The sum to be deducted must not be calculated by applying the 
rates levied to the total annual rent received (h). Thus if, after 
deducting the cost of repairs, and making all other necessary 
deductions, except rates, the remainder of the annual rent 
(including rates) is £10, and the rates amount to 5s. in the pound, 
the sum to he deducted is not 50s., but 40s., that is to say, 5s. in 
the pound on £8, which is the net rent after deducting the rates 
on £8 from the gross rent of £10. The calculation involves the 
following proportion (taking these figures by way of example): 

25s. : 20s. :: rent including rates : rateable value. 

In calculating the amount to be deducted for rates, the rate in 
the pound which is likely to be levied in the future, not the rate 
levied at the moment when the rating is fixed, nor the average 
over a period of years past, must be looked at (i). The question 
is what rent the hypothetical tenant might reasonably be expected 

(/) See Chapter XIV., infra, pp, 828—330. 

\g) (1888), 22 Q. B. D. 211, 703 ; Hyde’s Bat. App. (1886—1890), 297. 

(k) Cf. Tyne Improvement Commissionera v. Chirtar (1S62), 32 L. J. M. 0. 192. 
The same case is differently reported, sub. nom Ii!. v. Tyne Improvement 
Commissioners (1862), 6 L. T. 189, 

(i) Stepney Borough Council v. Moore (1906), 1 Konstam, 11; decided at the 
Loudon Quarter Sessions. 
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to give : suppose that at the moment of fixing the rent he satisfied 
himself on three points, viz.: (1) that the rates for the current 
year stood at 5n. in the pound; (2) that the average for the last 
five years was 4 s.; and (3) that in the future the rates would 
certainly not be less than 6s.; it is plain that the last of these 
three facts would outweigh the other two in the calculation of the 
rent which he should agree to pay. 

It has been held in the High Court (k) that in an area where 
differential rating is in force (i.e., where by a local Act the rates 
levied in tiiat area must be lower than they are in the rest of 
the district or borough in which the area is situated), the 
deduction from weekly rents, which include rates, must be based 
upon the lower rates actually levied in the area. No doubt the 
effect of this decision is that if two houses (one within and tho 
other without the area entitled to differential rating) are let at 
the same weekly rent, tho rateable value of the house within the 
area will bo higher than that of the other. But it is submitted 
that this is the inevitable result, and is in accordance with the 
laws of political economy, and tho law of rating. Rateable value 
is the rent paid by a tenant who has to pay rates ; the more a 
tenant has to pay in rates, the less he can afford to pay in 
rent (/.), and the converse must be equally true. 

The “tenant’s rates and taxes” do not include tho land 
tax (m) but deductions ought to be made for rates made by 
commissioners of sewers for embankments to preserve land from 
being Hooded, either as being tenant’s rates or as being 
“ expenses necessary to maintain the hereditament in a state to 
command the rent ” (n). So, too, in the case of a fishery, a rate 
payable under a local Act to commissioners for the preservation 
of fish is part of the same expenses(o). But in the case of a 
wharf, the cost'of dredging done; in an area outside the rateable 
hereditament, to improve the access thereto, is not to be deducted 
from the gross value, though it may be allowed for in arriving 
at that value (p), 

(k) Slade v. Bristol Overseer* (1906), before Lord Ahverrtonk, C.J., and 
Pabung and Oh vnhblh, JJ., reported in the Justine of the Peace Newspaper, 
December 31st, 1910, at p. 629. The effect of this decision on the rating of tithe 
rent-charge is noted in Chapter XXIII., infrdi p. 556. 

{1) Cf. R. v. $horeditoh Assessment, Committee , [1910] 2 fC. B. 859, at p. 865. 

(w) It. v. Goodchild (The Hackney Tithe Case ) (1868), 1 E. B. & }<}, i f at p. 47. 
Cf. Ji. v. Adames (1832), 4 B. & Ad. 61, at p. 68, which was decided before the 
passing of the Parochial Assessments Act, 1836. 

(n) R . v. Hall Dare (1864), 34 L. J. M. C. 17 ; R. v. Gainsborough Union (1871), 
L. R. 7 Q. B. 64 ; of. R v. Adames (1832), 4 B. & Ad. 61, decided before the passing 
of the Parochial Assessments Act, 1836; but see also R. v. Vange (1842), 3 Q. B. 
242, and tho remarks on that case, infra, pp. 230—232 ; and Green v. ’ Newport 
Union , Stead v. Newport Union [1909] A. C. 85 ; infra , p. 281 
(0) R. v. Smith (1885), 50 J. P. 215; 55 L. J. M. 0. 49. 

(p) White v. Smth Stoneham Union ■, [1915] 1 K. B. 108. 
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Ik has been doubted whether, in the case of a publichouse, the 
licence duties payable by the tenant come within the words “ usual 
tenant’s rates and taxes ”(</). But the point is generally of 
little importance, because (as was held in the case cited m the 
note) the existence of the licence duty will diminish the tenant s 
profits, and therefore will diminish the rent which he can afford 
to pay, and so must, in any event be allowed for in fixing t le 
rateable value. For the tenant has no right under the Licensing 
Acts to deduct the licence duties from his rent. In this respect 
the duties are distinguishable from the compensation charge, 
formerly levied under s. 3 of the Licensing Act, 1.904, and now 
under s. 21 of the Licensing (Consolidation) Act, I .MO. . For by 
virtue of s. 3 (31 and the Second Schedule to the Licensing Act, 
1904 (and now by a. 21(8) and the Third Schedule to the 
Licensing (Consolidation) Act, 1910), a tenant whose unexpired 
term does not exceed one year may deduct from his rent 100 per 
cent, of the charge which is paid by him in the first instance; 
and as the definition of “ net annual value ” in s. 1 of the 
Parochial Assessments Act, 1886 (f), assumes that the premises 
are let “ from year to year ” it follows that the hypothetical 
tenant would he entitled to deduct the whole of the compensation 
charge from his rent, and would not give any less rent because 
of the existence of that charge. He will not have to bear the 
burden of it, and the amount of the deduction to which the 
landlord has to submit will be immaterial to the tenant. The 
compensation charge, which a yearly tenant can deduct from his 
rent, is obviously not one of the “ usual tenant s rates am 
taxes,” and it has been hold (a) that it is also not one of the 
“ expenses necessary to maintain the hereditament in a state to 
command the rent,” which, under the definitions of “ net annual 
value” in s. 1 of the Parochial Assessments Act, 1836, and of 
“ rateable value ” in s. 4 of the Valuation (Metropolis) Act, 18(59, 
are to be deducted from the gross estimated rental (or gross 
value) to arrive at the rateable value. 

In the case of artizans’ dwellings, consisting of separate tene¬ 
ments approached by a common stair, where the tenants paid 
(in addition to the rent proper) a sum of 6 d. a week lor the 
lighting and cleaning of the staircase and for other services, it 

(4) B. v. Shoreditch Assessment Committee, [1910] 2 IC. B. 869, a, pp. 861, 877, 

88 ( r \ value" in s. 4 of the Valuation [Metropolis) 

.Aiftfio /which applies only to the “ metropolis ” , uses the phrase “ taking one 
1,!; ^ith knother ” instead of •• from year to year " I but. it is submitted that the 
change of language makes no difference with reference to the point now being 
oonLidered and. this view bus been generally adopted in practu ’ _ 

(,!) Waddle v. Sunderland Union, [1,908] 1 K. B. 643; affirming [1906] 2 h-B- 
B99 ; B Konstam, 506. But see also the remarks on this case, infra, pp. o72, old. 
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was held (t) that this sum must be added to the rent, because 
the expense of performing these services must be assumed to be 
borne by the landlord under the definition of “ gross value ” in 
s. 4 of the Valuation (Metropolis) Act, 186!) (u). This decision 
seems to involve the necessary consequence that the expense of 
performing the services must be deducted from the gross to 
arrive at the rateable value. 

“ Water rate,” charged onpremises for water supplied to'them, 
is, strictly speaking, not a rate at all, but may be compared to a 
charge for gas, bread, or any other necessary of life; and there¬ 
fore, where the rent includes such a “ water rate,” a deduction 
should be made in calculating the rateable value (r). The case 
of R. v. BiUston (y) really supports this view, although it may be 
at first sight a decision to the contrary ; but the sessions had 
found what was the gross estimated rental of a house, and the 
only question for the Queen’s Bench was whether the water rate 
was an expense necessary to maintain the hereditament, which 
it clearly was not. The distinction drawn by Fry, L.J., in 
Badcock v. Hunt (a), between the obligation to pay water rate 
(which is voluntarily incurred by the person supplied) and 
parochial rates imposed on persons who must pay them whether 
they will or not, is (it is submitted) in point here, although (as 
appears from the cases cited in the note) the question whether 
water rate is within a covenant to pay “ rates and assessments ” 
in a lease depends upon (1) the other words used in tho lease, 
and (2) the nature of the property demised. 

Where the landlord compounds for the rates the full amount 
which would be payable by the tenant must be deducted, arid 
not merely tho reduced sum payable by the landlord (b). 

Existing, not future, value is the measure.—The definition of 
“net. annual value” in s. 1 of the Parochial Assessments Act, 
18.% (c), makes the rent at which the hereditament might be 


(4 Pullen v. St. Saviour's Union, [1900] 1 Q. B. 188; Kyde and Kons tarn's Bat, 
App. (1894. -1904), 33. 

(?t) 3ee Appendix I., infra. 

(x) Smith v. ChurcJmardens of Bii'mingham (188S), 22 Q. B. D. 211 , 703. 

Koto that there was no appeal from the decision of the Queen’s Bench Division 
on this point. Cf. Canadian Minister of Justice v. Levis Corporation (1918). 35 
T. L. R. 113. ' 

(y) (1865) L. R. 1 Q. B. 18. 

(a) (1888), 22 Q, B. D. 145, at p. 148. Cf. Direct Spanish Telegraph Co. v. 
Shephard (1884), 13 Q. B. D. 202; Bowrne and Taut v. Salmon and Gluchstein. 
[1907] 1 Oh. 616; Floyd v. Lyons <f; Co., [1897] 1 Oh; 683. 

(5) It. v. Dodd ■ (1866), L, R. 1 Q, B. 16; S. C , sub ncm. It. v, Bilston , 35 L. J. 
M. C. 97. See also Smith v. Mayor , etc. of Birmingham (1883), 11 Q. B. D. 195 ; 
but note that the decision in that case (whether right or wrong) was based upon a 
distinction drawn between the local Act in question, and the Parochial Assessments 
Act, 1836 ; see 11 Q. B. D., at pp. 200, 201. 

(c) Vide supra , p. 201 . 
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expected to let “ from year to year ” tlie measure of value, lhe 
definition of “ rateable value ” in s. 4 of the Valuation (Metro¬ 
polis) Act, 1869 (d), uses the phrase “ the rent which a tenant 
might reasonably be expected, taking one year with another , to 
pay.” It is believed that it has never been contended in any 
court that the words used in s. 4 of the Valuation (Metropolis) 
Act, 1869 (which applies only to the metropolis), create a 
measure of rateable value different from that prescribed by the 
Parochial Assessments Act, 1886, which is in force outside the 
metropolis ; and the alteration of language has been generally, 
if not universally, assumed to be due to a desire to make clear, 
and not to alter, the existing law (e). With this word of warning, 
that the words of the two Acts arc not identical, we may proceed 
to notice the decisions. 

Both before and after the Parochial Assessments Act, 18df>, 
was passed, it was held that property must he valued as it exists 
at the time when the rate is made, with all the then existing 
circumstances, or as it has frequently been expressed, “rebus sic 
stantibus .” Land without buildings must be valued as such : 
and when buildings are put up or pulled down, the value of tho 
land will rise or fall accordingly (/). So that, to some extent 
by determining the use to which he will put his land, the occupier 
can determine the amount at which he shall be rated : and it was 
early decided that for the hardship laid upon other ratepayers by 
ono occupier, who reduces his own rating, there is no remedy (g). 
The rates “ do and must depend upon the will of the proprietor. 
The owner of a house may, if he pleases, pull it quite down, aud 
convert it into a toft. The owner of lands may, if he pleases, 
suffer them to lie barren and unoccupied ” (h). But here a 
distinction must be noticed. The owner of a house, if he does 
not occupy it at all, is not rateable for it. But, if he occupies it, 
he is rateable for the full value of the house, although he makes 
very little use of the house as a whole, and does not use some ot 
the rooms at all (»')• And thoihouse must he valued as it stands : 
a dwelling-house must be valued as such, and not at the higher 
value which it would possess if converted into a shop : and the 
supposition of a tenancy is only a mode of ascertaining the 
existing value to the existing occupier (j). 

(!) Seofltor IxampK the judgment cited in note fg, g T R 154 

See also East Lent icm Railway Co. v. WHtedmrch (18 i 4), U B. 7 H. L. 81, at p, Qo. 

(h) B.v. St. Luke's, nbi supra. 

(i) R. v. Aberyst/with (1808), 10 East, 854, 8Ujpra ) V- 23. q 

(j) R. v. Grand Junction Rail . Co. (1844), 4Q. B.^. 8 , at pp. 39, *3, 
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“ The true principle, according to which the value of the occu¬ 
pation to the hypothetical tenant contemplated by the Parochial 
Assessment Act is to be estimated, is to assume the continuance 
of those circumstances which constitute the value to the existing 
occupier, unless it be made to appear that those circumstances 
are about to undergo a change ” (k). In the language of Lord 
Denman, C J. : “ Nothing can be more unreasonable than to rate 
land occupied in one mode as if it were occupied in another, tho 
modes producing different rates, of profit, and commanding 
different amounts of rent ” (/). The rateable quality of land is 
not to be determined by what it once was, or by what it may here¬ 
after become; it must bo determined by what it was at the time 
the rate was made (m). 8' > that the tenant of an exhausted coal 
mine is not rateable, though he may continue to pay rent under 
his lease (n). One must “ ascertain the rateable value of a 
hereditament in a particular parish by ascertaining what that 
hereditament would let for in its then condition from year to 
year ” (o). And consequently a house in course of construction 
cannot be rated (p). 

The question whether land , which is suitable— but not actually 
used— for building purposes, ought to be rated at its value for 
building purposes or for the purpose to which it is actually applied 
for the time beii% is therefore covered by authority, and is 
answered by decisions spread over a period beginning long before 
tho passing of the Parochial Assessment Act, 1836. 


Tenant from year to year, not a tenant for a term of years. 

—-Although the occupier is rateable for the full value of his 
property, even when he chooses to make very little use of it, yet 
where property is (wholly or partly) out of use, owing to circum¬ 
stances which prevent the actual occupier (or any other person) 
from making full use of it, the rateable value must be reduced 
accordingly. The leading case on this subject is Staley v. 

(A) R. v. Fiction (1861), 80 L. J. M. C. 89; at pp. 94, 96. See also Cheat 
Western and Metropolitan Rail. Companies v. Hammer* with, [19X8] A. C. 23, at 
pp. 36, 48, 54. In Jones v. West Derby Union (1911), 76 J. P. 876 ; Konstam and 
w ard, 49 ; infra , p. 371; will be found au instance of a case in which an impending 
change of circumstances was held to affect rateable value, before the change took 

Pl (0 e *£. v, El mist (1847), 10 Q. B. 178, at p. 207. See also Staley v. Castle ton 
(1864), 33 L. -J. M. C. 178, it, p. 182, infra, p. 214 ; and It v. Manchester , South 
Junction and Altrincham Rail. Co. (1851), 15 Q. B. 395, 396 n. 

(m) Metropolitan Board of Works v. Wc$t Ham (1870), L. R. 6 C^. B. 1J3, at 
p. 198; approved, London County Council v. Frith and West IT am, [1893] A. 0. 
562, at p. 600. See also Lambeth Overseers v. London Comity Council, [ 1897] 
A. C. 625, at p. 629. The passages referred to in this note deal, perhaps, with the 
question of rateability or non-rafceability, but they seem equally applicable to the 
question of amount, viz., at what sum is rateable property to be valued ? 

. :(n) R. v. Bcdworth (1807), 8 East, 367. 

(o) Sculcoates Union v. Hull Docks, [1895] A. C. 136, at p. 142. 

(p) Tyne Coal Co, v. Wallmul Overseers (1877), 46 L, J, M.C, 185, infra, \\ 495, 
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Gasthton (q), which related to a cotton mill closed during the 
continuance of the American Civil War. The mill contained 
machinery (r), which was cleaned and kept in working condition 
(steam being constantly kept up in the boiler), but none of it was 
used for manufacturing purposes. It was held that the occ upier 
of the mill was rateable for it, at the rent which it would command 
as a storehouse for the machinery contained in it, and not at the 
rent which it would command if the mill were in full work. 
Blackburn, J., said (»): 

“ The hypothetical tenant from year to year would give nothing for it as 
a cotton mill. It is possible that the present state of things will improve, 
and ihat, a tenant conld be found who would be willing to take it for a term 
on a larger rent, reckoning that that supposition will be realise®. But that 
is not the way tho probable rent is to be arrived at. That would change 
the words of the statute, and instead of the words to lot ‘from year to year' 
would introduce the words f for a reasonable term of years’ (t). The result 
would be that if a man was driving a shaft with the expectation of meeting 
a valuable vein of minerals, he would be rateable upon some probable value 
for these minerals before he ever reached thorn, and though he was deriving 
no benefit w hatever from his labour and expense (a). Tho law is not so, 
but the legislature intended hat the rate should be made upon the rent 
which might be reasonably expected from a tenant who took the property 
from year to year, rebus sic stantibus . If there be waste land near a large 
city which is entirely unprofitable, it is not rateable although in after years 
it might become exceedingly valuable. That was the case in Att.-Gen. v. 
Lord Sefton (x), where it was held that the duty (y) did not attach in respect 
of land which at the time of the defendant succeeding to it was unproductive, 
though it might afterwards be valuable as building land. No doubt if the 
mill was about to bo sold, the rent that a tenant for a term would give for 
i t would very properly be taken into account, but not in ascertaining what a 
tenant from year to year would give. Deferred and reversionary prospects 
are not to be taken into account.” 

(qY (1864), 38 L. J. M. C. 178. 

(/:) The details given of the assessment, read with the judgment show (.hat, 
while the steam engine was rated at £2 per horse-power, the rest of tho machinery 
(which includod inter alia twenty-four carding engines) was not rated, and accord¬ 
ing to the report in 6 B. & S. 506, at p. 614, Blackburn, J., in terms said that 
some of the machinery consisted of chattels: as to this point, see Chapter XXV., 
infra . If all tho machinery had been regarded as forming part of the rateable 
hereditament, apparently, the mill would have been held not to be rateable at all, 
and would have been exactly similar to an unoccupied house: vide supra , pp. 
16—22; and ace especially, Bonoick v. Southwark Corporation , [1909] 1 K. B. 78, 
supra, p. 20. 

is) 88 L. J. M. C., at pp. 181, 182. 

(i) Compare the judgment of Blackburn, J., in R. v. Abney Pari, Cemetery 
Co, (1873), L. R. 8 Q. B. 615, at p. 519. This decision was given with reference to 
a cemetery to which the definition of “rateable value ” in s. 4 of the Valuation 
(Metropolis) Act, 1869, applied. Notwithstanding this, Blackburn, J., refers to 
the definition of “ net annual value ” in s. 1 of the Parochial Assessments Act, 1836, 
which was repealed as to the metropolis. The difference in the language of the 
two definitions (referred to on p. 212, supra) was either overlooked, or was con¬ 
sidered to make no difference. 

(n) Cf. Tyne Coal Co. v. Wallsend Overseers (1877), 46 L. J, M. C. 135, infra , 
p. 495. 

(x) (1868), 33 L. J. Ex. 230. 

(?/) The succession duty, under 16 & 17 Viot. c. 51. 
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Application of the decision in Staley v* Castleton. — The 

principle of the decision was followed in Harter v. Salford Over¬ 
seen (>), which (at first sight) seems to carry the principle a little 
further. In Staley v„ Castleton (a), owing to the continuance of 
the American War, neither the owner of the mill nor any other 
person could carry it on as a cotton mill; but in Harter v. Salford 
Overseen the owner of a silk mill, having given up business, 
endeavoured unsuccessfully to sell it, and meanwhile kept the 
machinery in it (b). On the hearing of the case in the High 
Court, counsel for the overseers abandoned the contention that tho 
mill should be Valued at its full value as a working mill, but cop- 
tended that it should berated as a warehouse for the machinery, 
following Staley v. Castleton, The owner contended that he had 
no beneficial occupation, and was not rateable at all. It was held 
that the mill was rateable as a warehouse, and that the case was 
imdistinguishable from Staley v. Castleton, It must, however, be 
noticed that in that case the continuance of the war prevented 
the possibility of occupation as a mill, either by the owner or by 
anybody else, while in Harter v. Salford Overseers (although the 
owner himself did not desire to occupy the mill as a working mill) 
there was nothing to prevent another person from becoming a 
tenant, and working the mill. It must also be noticed that in 
Staley v. Castleton , the court had to choose between three possible 
alternatives, viz.: ( 1 ) the value as a mill that could be worked ; 
(2) tho value as a warehouse ; and ( 8 ) no rateable value at all; 
whereas in Harter v. Salford Overseers the overseers gave up the 
first of the three, and it was not necessary for the court to reject 
it, as was done in Staley v. Castleton. Whether the court would 
have accepted the first alternative, if it had been contended for, 
may perhaps be doubted, although Blackburn, I., said : “ When 
tho landlord retains possession and has some beneficial occupation, 
he is rateable at least to the extent of that benefit.” It must, 
however, be noticed that the case does not state that the owner 
could have got a tenant at a rent sufficient to support the assess¬ 
ment put upon the mill as a working mill; and if a similar case 
should arise, and it were shown ( 1 ) that a tenant who wanted the 
premises would give a certain rent for them, and ( 2 ) that the 
owner, after making strenuous efforts to let, could not find any 
tenant willing to give that rent, then (it is submitted) an assess¬ 
ment based upon such a supposed rent could hardly be supported. 

(z) (1865), 34 L. J. M. C. 206. With this case may bo compared an Irish decision, 
Middleton v. Macdonald, [1896] 2 I. R. 228; which seems inconsistent, although 
Harter v. Salford was hold to be distinguishable. 

(a) (1864), 38 L. J. M. C. 178. 

(b) Some part, at least, of the machinery consisted of more chattels, and did not 
form part of the rateable hereditament. 
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Rat if the owner (by asking an extravagant rent) deters possible 
tenants from taking the premises, it does not follow that no 
tenant eould be found, if a reasonable rent were asked. 

The mill dealt with in Staley v. Castleton(c) is dearly distin¬ 
guishable from property (such as a lodging-house at the seaside (</) 
or a racecourse) the occupation of which has little or no value 
during the greater part of each year. In the case of the cotton 
mill, no tenant could be found for it as a cotton mill as long as 
the war lasted. But a tenant for a year might be found to take 
a racecourse at any time of the year, because, at whatever date 
the tenancy began, the ensuing twelve months would include the 
dates of the annual race-meeting. The case, however, is different 
where the full value of the property can be enjoyed once, and 
once only. Thus a gravel-pit which has been taken for a year 
ceases to be rateable as a gravel-pit, if the gravel be exhausted 
in the first six months’ working (e). 

Tenant from year to year with a prospect of a continuing 
tenancy.—There is an apparent, but not real, conflict between 
the rule that rateable value is measured by the rent given by a 
hypothetical tenant from year to year (not by a tenant for a 
term of years) and cases which decide that the hypothetical 
tenant must be assumed to havo a reasonable expectation that 
his tenancy will last for more than a year. 

In rating gasworks, waterworks, or railways, it would bo 
impossible to suppose that anybody would become a tenant it it 
were certain that his tenancy would last only a year (/). No 
tenant, under such conditions, would purchase all the necessary 
Tolling stock and other materials necessary for working a railway. 
The words of the Parochial Assessments Act, 18BG, not being 
strictly applicable to such property, ifc has been held that they 
must have some reasonable cy-pres intendment given to them ” ; 
and that it must bo assumed that the tenant, though he might 
not have a greater interest in the tenement than that of a 
tenant from year to year, would make his calculation on the 
supposition of a longer duration of tenancy ( g ). <f A tenant 
from year to year is to bo considered as a tenant capable of 
enjoying the property for an indefinite lime, having a tenancy 
which it is expected will continue for more than a year, but 
which is liable to be put an end to by notice ” (ft ). In Clive v. 

(c) (1864), S3 L. J. M. C. 178 



m 


( f) Cf. B. V, West Middlesex Waterworks (1859), u. J. m. u. k>o, a* p. *■<»- 
((/) Great Eastern Bail. Co. v. JIaitghley (1866), Ij. K. 1 Q. B. 666, at pp. 670, 


(h) B, v. South Staffordshire Waterworks Co. (1886), 16 Q. D.359, at p. 370 * 


Mi tosrpy. 
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Overseers of Foy (i), it was held that a country mansion might 
be rated on the hypothesis that the tenant would not be disturbed 
for a term of years. But, although in rating gasworks, railways, 
or similar properties which are seldom (if ever) let, it must* be 
assumed that the hypothetical tenant would not be deterred 
altogether from taking the hereditament by the fear of being 
disturbed, it can hardly be said that the possibility of disturbance 
has no effect on the profit the tenant will expect to make for 
himself, and the rent which he will be willing to pay. 

The rule above stated in no way conflicts with the decision in 
Staley v. Castleton (k), that the rent which would be given by a 
tenant for a term of years is not the measure of rateable value. 
In that case it was suggested that a tenant could be found to 
take a lease of a cotton mill, in the hope that the war (which 
rendered it useless as a mill) would come to an end: the rent 
which such a tenant would give was held not to be the measure. 
But it is quite consistent to reject, as a measure of value, the 
rent which would be given under a lease for a term of years in 
the hope that existing conditions ■■would come to an end , and at the 
same time to accept, as a measure of value, the rent which a 
yearly tenant would give, in the expectation that his tenancy 
would last for more than a year, and in the hope that existing 
conditions would continue . And, as we have seen, the true 
principle is to assume the continuance of those circumstances 
which constitute the value to the existing occupier, unless it be 
made to appear that those circumstances are about to undergo 
a change (/). 

Effect of a strike on rateable value of factories. — In Hoyle and 
Jackson v. Oldham Union (m), the appellants were forty-three 
persons, firms, or companies, occupying fifty-eight mills 
(separately valued in the valuation list), in all of which a 
general strike (n) occurred on November 5th, 1892, which lasted 
until March 27th, 1893. The rate was made on November 7th, 
1892, and notice of objection to the valuation list was duly 
given (o); but the objection was not heard until June 12th, 1893, 

infra y p. 380. It may bo doubted whether the rule was not misapplied in that 
particular case to a hypothetical yearly tenant who might be expected bo give a 
rent in the hope that his tenancy would continue for more than a year, and that 
the circumstances affecting the value of the hereditament would change for the 
better. The rule, thus applied, seems to be in conflict with Staley v. Castleton , 
supra , p. 214. 

(i) (1875), 39 J. P. 774. (k) (1R64), 33 L. J. M. C. 178, supra , p. 214. 

(l) R. v. Fletton (1861), 30 L. J. M. C. 89, at p. 95, supra, p. 213. 

(m) [1894] 2 Q. B. D. 372, Ryde and Konstam’s Rat. App. (1894—1904), 124. 

(?*) The number of mills and firms (or companies) affected by the strike (as 

stated in the text) is taken from the special case. The fact that more firms than 
one were affected by’the strike is not disclosed in the Law Reports. 

(o) Under b. 1 of the Union Assessment Committee Amendment Act, 1364, set 
out in Appandlx I. 
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after the strike was over. The appellants contended that then 
mills ought to be rated at their value as warehouses for storing 
machinery, and not as working concerns, and they relied on 
Stanley v, Caslleton (p). The respondents contended that the 
assessment must be based upon the yearly letting to a tenant 
from vear to year, and not upon the basis of the variable letting 
values during several portions of a year. The Court of Appeal 
held that the mills must be assessed at their full value, because 
it was impossible for the assessment committee to estimate the 
probability that the strike (which had lasted two days when the 
rate was made) would last long enough to affect the views ol 
the hypothetical tenant, and that Staley v. Castkton had nothing 
to do with the facts of the case. 

The decision above stated may some day have to be recon¬ 
sidered. Of course, if it be true as a fact that the existence oi a 
strike would not affect the views of an intending tenant in 
considering what rent he would give for a mill, it follows as a 
matter of law that the rateable value cannot be reduced because 
of the strike. But it is submitted that the impossibility of 
estimating how long the strike will last is no reason loi ex¬ 
cluding the strike from consideration altogether. No doubt 
every tenant of a mill, in fixing his rent, would tale into account 
the risk of a strike.; but it does not follow that he will give the 
same rent after a strike has begun, as he would give before the 
risk had become a certainty. An insurance company will insure 
a dwelling house against fire at a recognised rate, but they will 
not accept the same premium if they know that the house is 
‘ already on fire. It may be that the appellants in Hoyle and 
Jackson v. Oldham Union were wrong on the facts in contending 
that their mill was worth only its value as a warehouse for 
storing machinery, but it is submitted that the respondents may 
have been equally wrong in contending that, as a matter of laic, 
the existence of the strike must be ignored. If the strike had 
taken place after the date of the rate (when the hypothetical 
tenant’s rent must be assumed to be fixed), and if at that date 
the strike was not foreseen, then no doubt the subsequent 
commencement of the strike ought not to affect the rateable 
value (q). 

Rent, not profit, is the measure of rateable value. On no part 
of the law of rating has there been more confusion than in 
dealing with the questions whether profits affect and in what 
way they affect—rateable value. Great part of the difficulty 


(p) (1864), 33 L. J. M. C. 178, supra, p. 214. 

( 2 ) Cf. Janes v. West Derby Union (1911), 75 J. P. 375 ; injra, p. 371, 
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will disappear if it be remembered that the ascertainment of 
rateable, value depends upon the construction of a statutory 
definition, and that the precise words of that definition must be 
the sole criterion. 

The definitions of “net annual value ” in s. 1 of the Parochial 
Assessments Act, 1806, and of “rateable value ” in s. 4 of the 
Valuation (Metropolis) Act, 1869, make the rent which may 
reasonably be expected the measure of rateable value. In 
neither section does the word “ profit’ 7 appear. We have seen 
already that ft hereditament may have a large .rateable value, 
even though no profit is — or can be- made out of the occupa¬ 
tion (r); if a tenant will give a rent, rateable value exists, 
whether profit be made or not. 

But rateable value is not in every case unaffected by the 
existence, or non-existence, of profit arising out of the occupation. 
If a public body have to perform a public duty, that fact may 
furnish a motive for payment of rent, though no profit be 
possible. “ The Act does not deal with the object or motive of 
the tenant; it only asks whether there is a reasonable expecta¬ 
tion of finding a tenant, who will take the premises from any 
motive ’* jfa). But if the motive or object of the tenant, who is 
most likely to take the premises, is to make a profit, the amount 
of profit which he is likely to make may very materially affect 
the rent which the tenant will be willing to give. “ It is a 
mistake to suppose that valuation by rental is a process 
dissociated from the idea of profit. In the case of a tramway, 
the questions whether a hypothetical tenant could be found, 
and what rent he might reasonably be expected to give if he 
were found, cannot be easily solved, if at all. except by 
estimating what amount of profit the line had yielded in the 
past and was likely to yield in the future. An intending lessee, 
whether real or hypothetical, would hesitate to pay a rent which 
was not based upon these data ” (£), Speaking generally, if the 
profits depend upon the personal skill of the tenant, and can be 
made in any other premises, quite as well as in the premises in 
question, then the expected amount of the profits will not affect 
the rent that tenant will give. But if the profits can be earned 
only on the premises to be rated, and can be earned there l>y any 
ordinary tenant, then the expected amount of the profits will 
affect, and affect very materially, the rent which a tenant will 
be willing to give. Whether the profits will affect, and how far 

(r) Vide supra, pp. 17 V, 178, 192. 

(s) Per Fby, L.j. ; R, School Board for London (188G), Kyde’s Iiat. App. 
(1886- 1890), 235, at p. 240. 

(4) Per Lord Watson : Edinburgh Street Tramways Co. v. Lord Provost, etc. 
of Edinburgh, [1894] A. C. 456, at pp. 175, 476. 



they will affect, the rent will depend upon the “higgling of the 
market ” (■«). A popular author will not give a larger rent than 
any other tenant for the room in which he proposes to write a 
book, for which a publisher has already offered him a large price. 
But if, by statute, the author’s book (when written) might he 
sold nowhere 1 ut at one particular bookstall at Waterloo Station, 
the rent of that bookstall would undoubtedly rise in consequence. 

ft is submitted that the true rule is as follows : As a matter 
of law, profits must be regarded as affecting rateable value, 3 as 
so far as those profits would, as a matter of fact, affect the rent, 
which may reasonably be expected. “ In ascertaining how inuo i 
net rent such or such an occupation may be expected to command, 
parish officers are to consider, not drily and only what would 
legally pass by a demise of it, but all the existing circumstances, 
whether permanent or temporary, wherever situated, however 
arising or secured, which would reasonably influence the parties 
to a negotiation for a tenancy, as to the amount of rent U> e 
asked or given ’’ (,r). In Cartwright v. Seuhoatc* Union (0), Bord 
HaIiSbuky, L.C., speaking of a publichouse, said : 

• The problem is to ascertain what a tenant from year to ycai udfekt 
reasonably be expected to give as rent. For the solution o pioi.om 

. . . sill that could reasonably affect the mind of the intending tenant 

ought to be considered.” 


Trade profits which enhance the value of land.—As will be seen 
hereafter (£), when railways were first rated, an attempt was 
made on behalf of the companies to eliminate altogether from 
calculations of rateable value all profit made by the companies 
by carrying on the trade of carriers. The attempt failed, and it 
was held that, both before and since the Parochial Assessments 
Act, 1836 (which it was held made no difference), it would be 
necessary to take into account the trade profits. In R. London 
and South, Western Hail Co. (a), Lord Denman, C.J., pointed out 
that the company were occupying “ buildings and lands on an 
entire line of railway, and carrying on a trade not merely therein 
and thereon, but thereby; a trade inseparably connected with 
such buildings and such lands; a trade that could have no 
existence without the buildings and lands, and but for which 
the buildings would not have been erected or occupied, and tor 

(h) See Talargoch Mining Co . v. St. Asaph (1868), L. K. 3 Q. L. P* 

Mersey Mocks v. Liverpool (1878), L. R. 9 Q. B. 84, afc p. 96. 

(x) B. v. Grand Junction Rail Co. (1844), 4 Q. B. 18, P* 

(y) [1899] 1 Q. B. 667, afc p. 678; affirmed in [1900] A, C 15Q, 

( 4 :) See Chapter XIV,, infra, pp. 251—258, 

(g) (1842), l Q. B f 558, at p. 580, 
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tho sake of wliicb, in great measure, the lands themselves were 
occupied in a particular manner : and added (b ): 

“ if we wish to know whether the faresWould have boon properly included 
in. the rate before the [Parochial] Assessment Act passed, the only question 
to ho asked would be, do they increase aotnally the value of tho buildings and 
lands on which the rate is to be made ? If they do, and to whatever extent 
they do, to that extent, due allowances always being supposed, they must 
directly or indirectly lie included(c). ... A higher rent might be 

obtained in consequence of tho facility afforded by the occupation to the 
carrying on of a lucrative trade. 

And in 11. v. Grand Junction Hail. Co.{d), Lord Denman, C.J., 
after pointing out that the profits of trade, as such, cannot be 
rated, added: 

“ But if the ability to carry on a gainful trade upon tho laud adds to the 
value of the land, that value cannot be excluded merely because it is referable 
to the trade. Suppose a house occupied by a private family to-day, which, 
having great advantages of situation for the purposes of trade, is turned into 
a shop to-morrow, and in consequence lets for double or treble the former 
rent; would not the rate be properly increased in proportion ? Could it be 
objected that to do so was to rate the profits of trade P . . There is a 

fallacy in confounding that which the lease conveys a legal title to, and that 
which it gives the lessee the means of doing or enjoying. No two things can be 
more distinguishable, and it is the latter which regulates the rent a tenant 
will give, and not the former.” 

This passage alludes to a fallacy, which is to be found in some 
of the earlier cases relating to the rating of tolls (<;), viz., that 
nothing which is not part of the land, or which does not issue 
out of the land, can be taken into account in estimating the value 
of the land. That this cannot be true may he seen by consider¬ 
ing such property as a house by the seaside, or at Henley, where 
the proximity of the sea, or the continued popularity of a regatta, 
must inevitably affect the annual value. 

In Mersey Dorks y. Birkenhead (./), the Dock Board Were 
owners of lairages (for the reception and slaughter of foreign 
cattle), which were the only places in the neighbourhood where 
foreign animals could legally bo landed, i he profits ieceiv,jd 
' by the Dock Board warranted a higher rateable value than 
would have been fixed with reference merely to the structural 
value of the buildings and the value ol the land. It was held 
by the Court of Appeal that evidence of the profits was rightly 
admitted, and that the capacity in the hereditament itself of 

(b) 1 Q. B., at p. 584. , . . 7 T ' .. 

(c) See also the passage cited from the judgment m It, v. Grand Junction Bad. 

Co., supra, p. 220. . :■ . _ 

(d) '1844) 4 Q. B. 18, at pp. -18, 40. 

Sgq, for example, JK. v. Oo7t'fJ_(1826), 6 B. & C^ ^itod in Chapter X\ I, 


<SL 


(e) See, for example, U. v. Coke o u. m y. n 

(/) [1.900] 1 Q. B. 143; affirmed, [1901] A. C. 175. 
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making a profit, not personal to the tenant, must be taken into 
account in estimating the hypothetical tenant’s rent. 

This decision was confirmed by the House of Lords, in some¬ 
what wider terms. Lord Halsbtjky, Tj.C., referring to the defL 
liition of “net annual value n in the Parochial Assessment Act, 
1836, said (g ): 

“ The thing that the legislature has called upon t he overseers to do is to 
solve a simple question of fact, although it may be by no means simple 
as regards the mode in which they are to arrive at it. . . . They are to 

arrive at that value, so far as I know, unfettered by auy statute as to the 
way in which they can do it. I am not aware of any rule of law or any 
Statute which has limited them as to the mode in which they shall arrive at it. 
It is not a question of law at all; it is a question of fact (h). These questions 
have from time to time come before the courts, and have been argued as 
questions of law; but that is where, instead of doing what the statute has 
directed them to do, the overseers, or those who were acting on the part of 
the parish, have thought proper either to include something which by law 
ought not to be included, or to exclude something which ought to have been 
included. Of course in that sense, when you are dealing with a question of 
fact which has to be answered by any tribunal, it may be that a question may 
come up in the argument as a matter of law; but still one must bear iu 
miml that the thing to be done is to answer a plain question of fact, namely, 
what is the rent which a tenant might reasonably be expected to give for 
the premises, subject to the deductions mentioned in the statute, as a tenant 
from year to year P Now, the first part of the proposition is that you 

are to rate . what ? Not the tenant’s trade. . . . The trade is excluded 

from valuation by the terms of the statute. You are to rate the premises 
according to their value; therefore it would be very wrong indeed to rate 
the trade, or to treat it as you would if you were dealing with the 
question for the income tax. You are not rating the income; you arc rating 
the premises; so that, where you have premises of a similar character with 
equal facilities for carrying on trade, you have a very facile mode of coming 
to the conclusion wliut sum would reasonably bo given by any tenant from 
year to year for such premises. . . To go into the amounts of profits 

and losses* as if you were finding out what a man’s income is, would be 
absolutely irrelevant; but, for the purpose of ascertaining what a tenant 
would be likely to give, to suggest that that is something which in point of 
law you have no right to inquire into would lie equally absurd. All the 
circumstances of the particular occupation, the mode in which the trade is 
being carried on, and the circumstances affecting either the restriction or the 
amplitude of the trade, are all legitimate sub jeots of inquiry, and the only 
question of law is whether the particular tribunal has followed the line I have 
indicated or not." 

The question of fact to be answered was then, Would the 
Mersey Dock Board give more rent for the lairages on account 
of the profits earned thereon ? Now as the lairages were the 
only places in the neighbourhood where cattle could legally be 

(r/> [1901] A. C., 179, 180, 182. 

()/.) See London United Tramivays V. Blent ford Union (1907), 71 J * P* 249; cited 
i n Chapter XX., infra. 
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landed, being appointed for that purpose by the Board of 
Agriculture, the Dock Board could not transfer their business 
and earn the same profits elsewhere, and the hypothetical land¬ 
lord and the Dock Board (if they were tenants) would take this 
fact into account in fixing the rent. The Dock Board were in a 
position analogous to that of a tenant of a licensed public-house, 
who generally gives an additional rent because he can there carry 
on a business which he cannot carry on elsewhere; and for that 
additional rent he is rateable (i). 


The profits of a particular trader are not always the measure 
of value.- —The facility for making trade profits, which is given 
by a particular hereditament, enhances the value of the heredita¬ 
ment. ** The annual rent of a shop in Cheapside is higher than 
the annual rent of a similar shop in a back street; and the 
reason why tenants give a higher rent is because of the superior 
facility for carrying on business there. But the rent and rateable 
value are quite independent of the amount of the shopkeeper's 
actual gains ” ( k ). This subject was fully considered in K v. 
London and North Western Rail. ( r o. (7), in which Blackburn, J., 
said: 


“ In letting- a thing from year to year, the rent would be regulated by two 
matters: on the one hand, by the benefit the tenant would be likely to derive 
from the occupation, because he would not give more than that; on the 
other hand, by the nature of the property, such an its local situation, or how 
many persons there are who could supply him with an equally eligible thing*, 
and bo willing to let it to him ; for while he would not be willing to give 
more than be expected to make by it, lie would not even give that, if he 
could get a similar thing at a lower rent. In the case in which wo gave 
judgment the other day (m), we instanced the case of chambers in one of the 
Inns of Court. They are let: at a higher rent than they would fetch else¬ 
where, because they give facilities to gentlemen to carry on the profession 
of barristers. And if the Attorney-General could only got one set of chambers 
to carry on Ms business, he would give probably an enormous rent for them; 
but it so happens that there are a great many sets of chambers and the rent 
the Attorney-General gives is just the same as that given for a similar set 
by a gentleman only called yesterday.” 


Here it is plain that Blackburn, J., considered that if the 
Attorney-General were able to get only one set of chambers, and 
therefore, gave an enormous rent for them, the rateable value of 
those chambers would rise in proportion. The landlord, knowing 
that the Attorney-General must either take his chambers or cease 


(t) Sec B. v. Shoreditch Asse mcnt Committee , [1910] 2K B, 859, at pp. 877, 
882; and Chapter XXIV., infra. 

(k) Mersey Docks v. LiberfXMl (1878), L. R. 9 Q. B. 84, at d. 97. 

(l) (1874), L. R. 9 Q. B. 184, at p. 144. 

(i»»} Mersey Docks v. Liverpool (1878;, L. ft. 9 Q. B. 84. 


to bo Attorney-General, would ask a very high rent, and it 
could not reasonably be expected that the tenant would refuse 
to give it. And the illustration suggests the true rule, viz., that 
where the (hypothetical or real) landlord possesses a monopoly, 
or quasi-monopoly, the profits which the tenant, expects to 
make by his occupation will affect the letting value, that is the 
rateable value, of the land. Whether the landlord will get as 
rent the last farthing which the tenant can afford to pay will 
depend on two things : ( 1 ) whether the tenant is the only person 
who can earn the profits which he is likely to make ; and 
(2) whether the hereditament is the only hereditament on which 
those profits can bo earned, in other words, whether the landlord s 
monopoly is complete or not. If the landlord knows that one 
tenant, and one only, can just afford to pay a rent of h'lOOO a 
year, and that every other possible tenant can afford to pay only 
£500 a year, he will probably not insist on the full rent of £1000 
from the former tenant, for fear of losing that tenant altogether, 
and the precise amount of the rent will be fixed by the “ higgling 
of the market.” If there are other premises, though only a 
limited number of other premises, where the tenant can carry 
on his business, the profits which ordinary tenants can make, and 
not the profits which one particular tenant can make, will 
determine the rent which will be given in the house market. 

Premises to which a monopoly is attached. —It is sometimes 
said that where the rateable hereditament lias a monopoly 
attached to it, the trade profits which the particular tenant, 
makes not only may, but must necessarily, be taken into account, 
as is done in the case of railways, gasworks, a racecourse (n), 
and (in some instances) in the case of premises licensed for the 
sale of intoxicating liquors ( o ). But this is not the true view. 
The problem is to ascertain what rent nmy be expected from a 
yearly tenant of the particular hereditament. If the actual 
occupier is a yearly tenant, at a rent recently fixed, under 
ordinary circumstances of supply and demand, then (priraa facie 
at all events) the facts supply the answer to the problem. If 
the particular hereditament i& not so let, but there are other 
similar hereditaments which are so let, and with which the 
particular hereditament can be compared, if that comparison 
affords a sufficiently accurate criterion of the rent which may 
be expected for the particular hereditament to be rated, the 
problem can be solved without inquiring into the profits which a 
particular tenant has made (p). A railway is seldom (if ever) 

(n) See 1?. v. Yerrall { 1875), 1 Q. JB. 1). 9, infra, p. 225. 

(o) See Clark v. Alderbnry Union (1880), 6 Q. B. D. 189, infra , p. 220. 

( p) See Mersey Docks v. Birkenhead % [1900] 1 Q. B. 143, at p. 152 j anu the 
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let to a yearly tenant ; and, if it is not so lot, there are no other 
railways (let to such a tenant) with which any particular line of 
railway can be usefully compared. Consequently, in order to 
find out what rent might be expected for a particular line, the 
only possible method is to ascertain what rent the occupiers of 
that line could afford, and would be willing, to pay out of the 
profits) of their occupation (g). Whether, in the case of a railway, 
which is actually let to a tenant, the rent which that tenant 
pays, rather than the profits which he makes, may be looked at 
as evidence of rateable value, is doubtful (r). The decisions as to 
licensed premises have been somewhat conflicting : but it has 
been held (and it may perhaps still be regarded as good law) that 
if a public-house, which is not let at a yearly rent, can be fairly 
compared with other public-houses which are so lot, evidenco of 
the profits made by the partidWar tenant is inadmissible («). 

When can evidence be given oS the occupier’s profits? —In 

some cases, which must undoubtedly bo regarded as more or less 
exceptional (a), evidence may bo given not merely of the profits 
which any tenant may he expected to make, but even of the 
profits which the particular occupier in fact makes. How far 
the profits of the particular occupier may be used as evidence 
of the profits which any occupier may he expected to make will 
be seen to be a difficult question when we come to deal with the 
rating of public houses (t) . It is perhaps hardly possible to state 
a general rule with which all the cases can be said to agree; for 
the present it must suffice to give instances of decisions, from 
which a general rule may be hereafter deduced, reserving the case 
of a public-house for separate consideration. 

In E. v. Verrall («), on an appeal against the assessment of a 
racecourse and the usual stands connected therewith, the respon¬ 
dents called for the appellants’ books, and tendered evidence of the 
profits made by the appellants. The sessions rejected the evidence 
and did not allow the books to bo produced. The Queen’s Bench 
held that they were wro"g, aud that the hooks were clearly 
elements for t*n. consideration of the justices. In answer to the 
suggestion tnat the profits might depend, not on the value of the 
premises, but upon the personal skill of the occupier, Field, J., 

judgment of Lord Halsbory in the same case in the Howe of Lords, [1901] A. 0. 
175° at pp. 181,182; supra, p. 222. _.... 

to) The rating of railways is further considered in Chapter XIV. 

fr) See R. v. London and North Western hail. Co (1874), L. R. 9 Q. B. 134; 
Great Central Rail. Co. v. Banbury Union, [1909] A. 0. 78, i-.t pp- «<, 93 

(») Dodds v. South Shields , [1895] 2 Q. B. 133 ; but also Canmtgld v. Scul- 
coates Union, [1899] 1 Q. B. 607 ; 11900] A. O. 150. 

(t) See Chapter XXIV. 

(u) (1875), 1 Q. B. D. 9. 
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said, in the course of the argument, “ allowance might be made 
for the peculiar skill of the occupier.” 

The decision has been confirmed by the Court of Appeal in 
Dodds v. South Shields (x) r in which Lord Esher, M.R., after 
deciding that, in ordinary cases, evidence of the occupier's profits 
cannot be given, said : “ The case of a racecourse is an exceptional 
case (i/), and therefore it is necessary fco inquire what the tenant 
of a racecourse, intending to use it as a racecourse, could afford 
to give, in order to find out what he would be likely to give. A 
racecourse cannot be put into the same category with inhabited 
houses.” 

There has been a decision at quai-ter sessions which at first 
sight is inconsistent with It. v. V err all (?). In Sandonm Pari v. 
Epsom Union {a), the respondents had based the rating of the 
Sandown Park Racecourse on till? profits actually made by the 
* occupiers, and in calculating such profits brought into account the 
club subscriptions. The appellants contended that the profits 
were duo to the personal influence of the occupiers. The race¬ 
course extended into two parishes, and the land in one parish had 
been recently let to the appellants on lease after the racecourse 
had been in use for some time. The Surrey Quarter Sessions, 
without expressly laying down any principle, reduced the 
assessment to amounts which were obviously based upon the 
rent actually paid under the lease. This decision did not really 
ignore the occupiers' profits, for it was based on a rent which 
was fixed by persons who (presumably) took those profits into 
account. The thing to be ascertained is the yearly rent which 
may reasonably be expected ; the actual profits may be evidence 
of that rent, but cannot be better evidence than a rent recently 
fixed with the expectation (founded on experience) that those 
profits will continue to be made. 

The decision in II. v. Verrall was followed in Clark v. Alder - 
bury Union (7>), which related to refreshment rooms at Salisbury 
railway station. The appellant (who was a new tenant) had 
agreed to pay a rent for the rooms, calculated at 12J per cent, 
on the gross receipts with a minimum rem e*’ £1,000 a year, 
and he tendered evidence of the trade actually done, show that 
he could not afford to pay the agreed rent, which the respondents 
contended was conclusive evidence of value. The Queen’s Betf ch 

(x) [1895] 2 Q. B. 138, at p. 136. 

(y) But in Cartwright v. Sculcoates Union, [1900] A. C. 150, at p. 159, Lord^ 
Davey repudiated “ tho distinction between exceptional and ordinary cases.” 

(z) (1875), 1 Q. B. D. 9. 

{a) (1902), May 23rd, not reported; from the writer’s MS. notes. 

(6) (1880), 6 Q. B. IX 189. Lord Esulkk, M.R., in reported to have doubted 
this ease in Dodds v. South Shi: Ids, [1895] ii Q. B. 133, at p. 137; but see Mersey 
Docks v. Birkenhead , [1900J 1 Q. B. 143, at p. 150. 
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Division held that the appellant’s evidence of trade done was 
admissible. 

If the refreshment rooms were to let, and a person desirous of 
becoming a yearly tenant knew two facts viz., (1) that the rent 
paid by the previous tenant was £1,000 ; and (2) that that tenant 
had carried on business at a loss, it can hardly be doubted that 
(in the first instance at all events) he would attach more weight 
to the latter fact than to the former, in considering what rent he 
would pay. As Field, J., said : “ The appellant might of course 
be cross-examined to show that he might have got his provisions 
cheaper, and made a larger profit 99 : and an incoming tenant 
might know that the outgoing tenant’s lose was due to bad 
management; but until he ascertained that, the loss was at least 
prima facie evidence of value, and as good evidence as the rent 
actually paid. The rept was based on the tenant s expectation : 
the loss was the result VK his experience. 

The decisions above cited are quite consistent with R . v. North 
Ay lev ford Union (c), in which it was held that the profits made 
by the tenants of a chalk-pit, as cement manufacturers, ought not 
to be taken into account in estimating the rateable value of the 
chalk-pit. The cement manufacturers could have taken any of 
the other chalk-pits in the neighbourhood, of which there were 
several, not used tor making cement. The cement manufacturers’ 
profits might have been made at any of those pits, and the 
landlord had no monopoly. But the trade done at the refresh¬ 
ment rooms at Salisbury station could be done nowhere else: 
the profits of the tenant, whether small or large, must therefore 
be an important factor in determining the rent. The tenant 
could not take his business away from the station to a house in 
the next street, whereas the cement manufacturer could move 
his business to another chalk-pit. 

In London County Council v. Greenwich Union ( d ), the London 
Quarter Sessions refused to assess a lodging-house for the 
working classes, belonging to and occupied by the appellants, on 
the basis of receipts and expenses (which would have involved a 
substantial reduction of the assessment), and upheld an assess¬ 
ment which represented about 3 per cent, on the cost of land and 
buildings. It must be noticed that although the county council 
made a charge to their lodgers, the main object of their 
occupation of the lodging-house was not to make a commercial 
profit, but to provide accommodation for the working classes: 
consequently, in considering what rent the county council might 

(c) (1872), 37 J. I\ 148; reported sub nom, R, v. Aylesford Union, £0 L. T. 
Gis : aee Chapter XXL, mfnx 

(d) (1906), l Koustam, 4. Bvit seo also Mayor, etc. of Worcester v. Droit wich 
Union (1876), 2 Bx. D. A3; und the remarks thereon in Chapter XV, 
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be expected to give, it could not be right to measure that 
rent by something which was not the main object of their 
occupation. 

Effect of statutory restrictions on profit.—If premises are 
occupied for the sake of making profit, “any restrictions which 
the law has imposed upon the profit-earning capacity of those 
premises must be considered,” in estimating the rateable 
value (c). So that, in rating a dock or railway company, the 
limitation imposed by statute on the tolls which the company 
can charge must be taken into account, as limiting the rent 
which the hypothetical tenant would pay. In Sculeoalea Union v. 
Hull Docks (/), a railway company bad under the special Acts 
the right to run, free of toll, over lines belonging to the dock 
company : it was held that, in rating the dock company, the 
statutory prohibition against charging tolls must be taken into 
account. And where rateable value is calculated from the profits 
made by an undertaking if a claim of excess profits duty has 
been made (even though the claim be disputed and be under 
appeal) the alleged liability must be taken into account (. 0 ). 

Where an undertaking is occupied in order to earn profits, 
those profits may be said to be limited by statute in two ways : 
viz. (1) by a limitation of the charges which the trading occupier 
can make, as between him and the public ; (2) by an appropria¬ 
tion of the whole (or part) of the profits when earned to 
particular objects. It is clear from the cases above cited that 
limitations of the former kind must be taken into account; it is 
submitted that limitations of the latter kind must not, though 
there are decisions to the contrary (h). 

The rule that the hypothetical tenant must be supposed to 
occupy under the same statutory restrictions as the actual tenant 
was at one time given a wide application. Thus it w r as held that, 
in rating waterworks belonging to a municipal corporation, the 
hypothetical tenant must be supposed to be prohibited from 
making a profit, in the same way ac the actual occupier was pro¬ 
hibited (?‘). But later decisions (A) have shown that the property 
of municipal corporations and other similar public bodies may be 
rated at substantial sums, notwithstanding an entire absence of 

(e) London County Council v. Erith and West Ham , [189SJ A. C. 562, atp. 592. 

(/) [1895] A. C. 186; p. 827, infra , hut see also p. 832, infra. 

{g) Port of London Authority v. Orsett Union , [1919] 1 K. B. 84 (K. B. !>.). 

(h) See Mersey Lochs v. Liverpool (1873), L. B. 9 Q. B. 84; Port of London 
Authority v. Orsett Union , [1919] 2 K. B 1 (G. A.); see also p. 459, infra, 

(i) Mayor , etc. of Worcester v. Droit wich (1876;, 2 Fix. D. 49 ; see p. 389, infra. 
Bee also Mersey Docks v. Liverpool (1873), L. B. 9 Q. B. 84 ; infra, p. 46$ ; and 
Port of London Authority v. Orsett Union , [1919] 2 K. B. 1 (C. A.), infra, p. 459. 

(k) London County Council v. Erith and West Ham, [1893] A. 0. 662 ; Mayor, 
etc. of Burton-npc n-Trent v. Bur ton-upon-Trent Union (1889), 24 Q. B. I). 197. 


misT/f,, 
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profit. And the effect of these decisions is that, where property is 
occupied by the owner and is not occupied for the sake of profit, 
but for the discharge of some public duty or for the public benefit, 
restrictions on the profit-earning capacity of the property need 
not be taken into account (l). The true test of rateable value in 
such cases is the value to the existing occupier (m), and not the 
rent which any other tenant, unfettered as to user and unrestricted 
as to charges, would give if the premises were in the market («)• 
But where a local authority, for the discharge of some public 
duty, acquire property which they let to an occupying tenant, 
tho valuation must include the value to the owners, and must not 
he limited by the rent which they receive from the tenant in 
occupation ( 0 ). 

Diversion o£ profits from occupier to some other person. — If 

property be valuable, in that it produces a profit, the fact that 
that profit by private agreement, or even under statutory com¬ 
pulsion, may be diverted from the actual occupier to some other 
person, is immaterial in considering what is the rateable value. 

In the case of property let at a rent, which events prove to be 
so much too high that no profit is left to the tenant, it is clear 
that the tenant is rateable (p). Here the burden is the result of 
voluntary agreement between the parties; but, in the case of 
tithes, no deduction can be claimed for the services of the 
incumbent, though he is bound to give those services (q) ; nor can 
a deduction be claimed for the stipend of a curate, though his 
services are necessary in addition to those of the incumbent, for 
“there is a fallacy in confounding the rateable value with the 
remunerative value to the incumbent ”(r). These questions are 
further considered in dealing with the rating of tithes (#). 

In R. v. Rhymncy Rad . Co . (t)> the owners of wharves let 
them to the railway company, but by the agreement certain 
wharfage dues were made payable to the owners, and were not 
receivable by the railway company : it was held that the railway 
company, being the occupiers of the wharves, were rateable for 
their full value, including the wharfage dues. The correctness 

U) See Chapter XV., pp. 396, 397, infra. 

\rn) See R, v. School Board for London (1886), 17 Q, B. D. 738. 

\n) 'See Overseers of Charlton- upon-Hedlock w. Charlton Union (1882), 61 L. J. 

Q. B. 458, which seems to be (in effect) overruled on this point. 

(o) Dames v. Seisdon Union , [1908] A. 0. 316 ; supra, p. 205, 

(p) R. v. Parrot (1794), 6 T. it. 693, supra, p. 177. 

iq) The Hackney Tithe Case , R. v. Ooodchtld (1858), E. B. & E. 1, at pp. 49— 
51; 27 L. J. M. 0. 233 ; infra, Chapter XXIII. 

(r) R. v. Sherford (1867), L. It. 2 Q. B. 503, at p. 511; overruling on this point 

R. v, Goodchild , supra. 

(s) Sec Chapter XXIII., infra. See also the second report of tho Koval Com¬ 
mission on Local Taxation (Rating of Tithe Bent-charge), 1899. 

(1) (1869), L. B. 4 Q. B. 276. Tho case is further considered infra, p. 836, 
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of this decision may be shown thus: if the lease to the railway 
company had included the right to receive the dues, subject to 

the payment of a higher rent, it is clear that the railway company 
would have been rateable for the full value ot the wharves, 
including the dues. Substitute for such a lease, a lease reserving 
the dues to the lessors, with an exactly proportionate reduction of 
rent: the reservation of the dues would be in substance a reserva¬ 
tion of rent in another form, and the method of paying rent under 
such a lease could not alter the real value of the premises. 

In Brecon Market s Co. v. St. Mary’s, Brecon(u). a traciing 
company had, under a special Act, acquired markets formerly 
vested in and managed by the municipal corporation, and by the 
terms of the Act the company were required to pay annually £210 
to the corporation, to be applied by them in the first instance 
in paying interest on debts charged on property other than the 
market tolls. It was held that, in rating the company for theii 
markets, no deduction could he made in respect of the payment 
of £210, which was in the nature of rent. It may he noticed that 
the charge of £210 did not diminish the true value of the markets, 
by limiting the receipts, but merely diverted part of the income 
when received from the actual occupier to another person. A gain, 
the company in possession paid no rent, but as part of the con¬ 
sideration for the acquisition of their property, had to pay £'210 
to the corporation; the hypothetical tenant under the Parochial 
Assessments Act, 1836, must be assumed to pay a rent, and 
nothing but a rent, for the occupation of the property; and 
rateable value is to be measured by the rent paid by such a 
tenant, and not by a tenant who has to pay a further sum charged 
on the person actually in occupation. 

Land subject to a special rate.— The decision in B. v. 
Vangt, (.r), though at first sight similar to, is really distinguishable 
from, the cases just referred to, and is (it is submitted) of doubtful 
authority. In that case, which related to land in Canvey Island, 
near the mouth of the Thames, commissioners under a special Act 
wero authorised to rate the “ owners or occupiers” of certain lands 
to the full annual value (if necessary) for the expense of maintain¬ 
ing sea walls for the protection of all the lands in the island, and 
if the sums so raised were insufficient, then to rate other lands in 
the island. Tenants at rack-rent (including apparently tenants of 
both classes of land) were entitled to deduct the rates from the 
next rent. It was held that in rating a person, who was both 
owner and occupier of lands of the former class, no deduction 
should be made from tlie rack-rent for the amount of the rates 

(*) (184-2), 3 q, B. 242. 


(«) (1877), 36 U T. 109, 
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levied by the commissioner's which were equal io the rentaly a j ne- 
A)>:i rf." irom one «, 1 , fc taken to 
be overruled by later cases above cited (y), it is submitted that 
the judgment of Lord Denman cannot be supported as it stands. 
It refers to Governors of Bristol Poor v. Wait(z), as showing that 
an occupation may be beneficial without being profitable. This 
no doubt is true, but in the case referred to the Governors of the 
Poor had a public duty to perform which supplied -u motive to 
induce them to occupy, though they could make no profit; this 
fact at once distinguishes the case from R. v. Vange . Again, Lord 
Denman refers to R. v. Parrot (a), as showing that a losing 
occupation may be rateable. But in that case the judgment was 
• 'ased upon the view that there was no loss, unless the rent was 
deducted, and it merely decided that property remains rateable 
even if the profits are all swallowed up in the rent. In R. v. Vange 
the judgments do not deal with the point (raised in the argument) 
that the rate was paid and expended (in part at least) to insure 
the existence of the hereditament in a state to command a rent. 
So that while the full rent, including the sum which would have 
to be paid away to the commissioners, might represent the gross 
value, the sum paid away (or some part of it at least) should be 
deducted in order to comply with the directions contained in s. 1 
of the Parochial Assessments Act, 1836 (/»). 

The point here referred to was dealt with by the decision of the 
House of Lords in Green v. Newport Union, Stead v. Newport 
Union (c), in which a claim was made to deduct certain rent- 
charges (payable under a local Act to commissioners for main¬ 
tenance of sea walls), in arriving at the ratoablo value of the land 
liable to the rent-charges. The whole of the lands within the 
level were alike protected by the sea walls, but only some of tho 
lands protected were liable to the rent-charges. The origin of 
the exemption of the other lands was not known, but it was 
assumed to have been founded on a conveyance of free lands from 
the owners of lands charged, coupled with a covenant by the latter 
to indemnify the purchasers against contribution to the main¬ 
tenance sea walls. The occupiers of the lands charged 
contended that they were entitled to deduct the whole of the 
rent-charge from the gross estimated rental in order to arrive at 
the rateable value of their land. The King’s Bench Division and 
the Court of Appeal (</) rejected this contention ; but the House 
of Lords, while agreeing that the whole of the rent-charge could 


(z) (1836), 5 A. & E. 1, supra, p. 181. 

(a) (1794), 6 T. B. 593,' supra, p. 177. 

.(b) Of. Fallen v. St. Samour's Union , [1900J 1 Q. B. 

\c) f 1909] A. 0. 36*. 


Of) Seo p. 209, note (n). 

\ c. -- ~ fH 'Amra. d. irr. 

138, supra y p.211. 

(it) [1900] 2 K. B. 147; affirmed in C. A.. [1907] 2 K. B. 460. 
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not bo deducted in rating the lands charged, declared that there 
should be , 7 »Wn a proportion ot the 

rent-charge as was the proper slgiro of those lands, on the footing 
that all the lands protected were taken to contribute rateably, 
having regard to the protection they received. The House of 
Lords sent the case back to the quarter sessions to determine the 
principle of distribution, “ whether according to acreage or value, 
or a mixture of the two, or in any other fair way.” One curious 
result of the decision was thus pointed out by Lord Lorebukn, 
L.C. (<;): 

“ A deduction will have to he allowed on those lands which enjoy pro 
teotion but are exempt from contributing. I cannot see why this should 
not be so. These exempted lauds have somehow acquired rights as against 
tho other lands, whether by purchase or some other means in the remote 
past. Thoy aro on that account more valuable, und the contributing lands 
ju-o Las valuable, but the rating authority is not concerned with that. . . . 
What, the landlord or the occupier puts in his pocket, does not; signify; nor 
does it signify what mortgages or rent-ohargos affect the land ” (/). 

It is submitted that the decision of the House of Lords in tho 
case just cited shows what ought to have been the decision in 
it, y.' Vange (g), and that that case can now be regarded only as 
authority for the proposition that the whole of the special rate 
dealt with in the case could not be deducted. 

Reference may also be made, by way of analogy, to Waddle v. 
Sunderland Union (h), in which it was held that in rating a 
public-house the amount of the compensation charge imposed 
under s. 8 of the Licensing Act, 1904, could not be deducted as 
part of the “ expenses necessary to maintain the hereditament 
in a state to command the rent.” 

Bent cannot be deducted from profits—A mistake is some¬ 
times made in claiming to deduct from the profits made by the 
occupation the rent, actually paid by the occupier as a working 
expense (i). Hut where the rateable value of a hereditament is 
calculated from the profits made by the occupation, the object of 
the calculation is to ascertain what rent a tenant »vbo made those 
profits would be willing and able to pay for the right to make them. 
From this point of view rent represents that part of the profits 
which a tenant would undertake to pay to his landlord in order to 
secure the remainder of the profits for himself. In trying to find 


Hail. Co. (1369), I,. B. 4. Q. B. 27C; sttpra, p. 229; 
B. v. Woking (1885),'4 A. & E. 40; infra, p. 444. 

(fj) (1S42), 3 Q. B. 24‘2; supra, p. ‘230. 

(h) (i9os 1 K. B. 642. The case is further considered in Chapter XXIV. 

(i) Such a deduction was disallowed in UoncUni and Indict• Docks v. Doplar 
Union (1900), 04 J. P. 820, at p. S23; 83 L. T. 371. But see also p. 519, infra. 
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out what is likely to be the landlord’s share of the profits, it cannot 
be right to deduct from the profits the sum which happens to 
represent the landlord’s share under the contract for the moment 
in force. Such a deduction involves the absurd results that the 
greater the rent actually paid, the less will be the rateable value, 
and where two hereditaments produce equal profits, and one is 
let to a tenant at a rent, while the other is in the hands of the 
owner, who pays none, the rateable value of the former is less 
than that of the latter. 

Interest on cost as a measure of value—Where property is of 
a kind that is never let from year to year, recourse is sometimes 
had to interest on capital value, or on the actual cost, of land and 
buildings, as a guide to the ascertainment of annual value. There 
is some apparent, if not real,conflict of decisions upon the question 
whether interest on capital value, or on cost, may be considered at 
all; but great part, if not the whole, of the difficulty will disappear 
if the rule be thus stated : the measure of rateable value is defined 
by statute as the rent which may reasonably be expected ; interest 
on cost, or on capital value, cannot be substituted for the statutory 
measure, but can be looked at as prima facie evidence in order to 
answer the question of fact what rent a tenant may reasonably 
be expected to pay (A:). The rule was thus stated by Cave, J., 
in R. v. School Board for London (l ): 

“ Interest on cost is a rough test undoubtedly. It is a tost in some cases, 
but it is not a test in others. If the place is occupied by a tenant (w), it is 
not a good tost at all, because the rout which he actually pays is a far better 
one. If the place is unlet, it is not at all a good test, because it may be that 
no tenant would give anything approaching to the interest on the cost. But 
if the place is occupied by the owner himself, then it is in some sense a test, 
a rough test no doubt, and only prima facie evidence, but still some evidence, 
to shew what the value of the occupation it*. . . . If he could get a place 
cheaper, at a less rent than the interest on the cost comes to, it is to be 
assumed he would not go to the expense of building, he would prefer to take 
the cheaper course and pay the rent.” 

In Hall v. Seisdon Union (;»), which related to the rating of a 
sewage farm and the works thereon, it was held that evidence 
might be given of the probable cost of a more modern system 
of sewage disposal, in lieu of the existing apparatus, as evidence 

(k) Overseers of Chorlton-upon-Medlock v. Charlton Union (1882), 51 L. J. Q.^ B. 
458 ; Mayor, etc. of Liverjnol v, Llcmfyllin Union, [1899] 2 Q. B. 14, infra, p. 237 ; 
Mersey Docks v. Birkenhead, [1900] 1 Q. B 143 ; [1901] A. C. 175, supra, p. 222. 
The passage in the text wa3 approved of by Kennedy, !L. J., in IAverpool Corpora¬ 
tion v. Chmrtey Union, [1912] 1 K. B. 720, at p. 293. See also infra , p. 235. 

(/) (1885), 55 L. J. M. G. 33, at pp. 37, 38. 

{m) An ordinary yearly tenant, not a tenant under a lease,-is apparently meant. 

{n) (1912), 77 J, P. 17. v 
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of the rent for which the tenant could get accommodation equiva¬ 
lent to that which he already possessed. 

In It. v. Chaplin (o), decided before the passing of the Parochial 
Assessments Act, 1886, a canal was let to a lessee who pa id no 
rent (as such), but paid the interest on a mortgage debt created 
by the lessors; it was held that the payment of interest was in 
effect a rent, and was the best measure of value. 

Some doubt has recently been thrown upon the correctness of 
the long-established practice of estimating rateable value with 
reference to structural cost, by a passage in the judgment of Lord 
Lokebobn in Great Centred IiaiL (Jo, v. Banbury Union {p) 
That ease related to a line of railway (without any stations) 
forming a link between the systems of the Great Central and the 
Great Western Railway Companies; the railway company con¬ 
tended that the line must be rated at a sum calculated with 
reference to the profits made on the line, while the assessment 
committee relied on the fact that the company had agreed to 
pay interest on a large sum of money spent in the construction 
of the line (which would warrant a much higher assessment 
than that appealed against), and contended that this showed 
that the line had a value to the company beyond the profits 
actually earned thereon. In giving judgment in favour of the 
company's contention, Lord Lo reburn said (</) : 

“ Even if there were a special value in this Banbury branch line which 
could be considered in making the assessment, I do not see how it can be 
proper to measure tliat special value by the cost of construction, or its annual 
equivalent, the interest payable on that coat. I It is not merely that the rale 
of interest will depend on the financial position of the borrowing company 
and the security it can offer. Possibly that criticism might be mot by a 
correction so as to assume an ordinary commercial interest. The real objec¬ 
tion is that cost is not a measure of rent. Many houses constructed at 
enormous expense notoriously fetch very moderate rents, Many portions of 
a railway cent immensely more than the average, where, for example, there 
are tunnels or bridges or embankments. If a railway company were con¬ 
sidering* wliat rent it could pay for an entire* line offered for letting, the 
cost of construction would not be considered either of the whole or of its 
parts. The company would simply consider what rent it could pay so as to 
have a profitable concern. . . . Accordingly l think - ode rice of the 
interest on cost of construction was inadmissible. ^ 

It is difficult to believe that in this passage Lord Lorkburn 
meant that in no case is cost a measure, or even evidence, o f 
letting value. Such a statement would be a reversal of a long 
course of practice in the valuation of hereditaments that are 
never let, and would be inconsistent with (among others) the 
following cases: R. v West Middlesex Waterivork$ (r), ft. v. 

(o) (1831), 1 B. & Ad. 026. 

(p) £.1909] A. 0. 78. The case is further considered, infra, pp. 298, 290. 

{q) [1909] A. 0., at pp. 86 87. (r) (1859), 28 L. J, M. C. 135 ; infra, p. 377. 
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School Hoard for London (s)\ Mayor , etc. of Liverpool v. Lldnjyllin 
Union (t), Davies v. Seisdon Union (n), and London County 
Council v. Erith and West Ham (>v). In the last-mentioned case 
Lord Herschell (lii a considered judgment) discussed the ques¬ 
tion what rate of interest on cost should bo taken as represent•- 
ing rateable value, a question which need not be considered, 
if <( cost is nbl a measure of rent.” It is submitted (urther, 
that (apart from authority) if cost is never to be regarded as 
a measure of letting value, it becomes impossible to make a 
satisfactory valuation of such hereditaments as a reservoir, a 
sewage pumping station, or a sewer (y), or a railway turn-table. 
Probably in the passage above cited Lord Lorerurn meant 
either (i) that where premises are lot, the cost to tho owner 
who built them is no measure of their value to the tenant; or 
(2) that where premises are occupied only for the sake of the 
profit that can be made therein, the cost of construction is no 
measure of their letting value (z). 

In a more recent case, Liveipool Corporation v. Charley 
Union (a), in which the decision in Great Central Hail, (to, v. 
Banbury Union ( h ) was referred to, tho Court of Appeal, in a 
considered judgment, held that the sum paid by the corporation 
to acquire land used as gathering ground for water, in connec¬ 
tion with their system of waterworks, was evidence of rateable 
value ; and as the gathering ground was not directly productive 
of profit, it is difficult to see on what other basis its value could 
be accurately measured. Buckley, L.J., said (c): 

“ In looking for the hypothetical tenant, the corporation is to Ik* regarded 
as within the class of persons to be considered. If they did not own this 
land, they might wish to rent U for the purposes for whirl) they bought it. 
•What, would it he worth their while to pay as rent ? It was worth their 
while to pay a sum whoso annual value, had it been invested, would have 
been so much. They have foregone that annual income as the price of 
having 1 the land. 11ad they routed intend of buying, that annual sum is 
some evidence of the amour t which it wax worth their whih annually to 
pay. In the absence of better evidence, the price paid is, 1 think, evidence 
to be regarded.” 

(a) (1885), 55 L. J. M. C. 33 ; supra, p. 233. 

{</) %. > T3 . 630 •'Affirmed in H. I,., [1908] A. C. 315; st/pra, pp. 205, 206. 

All the judges in the Court of Appeal referred to cost as some evidence of value to 
the owner, and with their judgment Lord Lobbbubh bunsclf agreed. 

(x) [1893 j A. C. 562, at p. 593; infra, p. 244. „ 

The House of Lord? (in a judgment with which Lord Loueulb^ agreed) 
has since decided that all sewers, which are of value, are rateable : see Vmi Kent 
Main Sewerage Board v. Hartford Union, 1.1911] A. 0. 171 ; supra, pp. 1J3, 194. 
h) Sec also pp. 242 —246 , infra. 

a) [1912] 1 K B. 270 ; affirmed in U. L., [1918] A. C. 197. The case has been 
aiready consid erod , ^ s upra , pp. 13-15, upon the question whether the corporation 

weie in occupation,* or not. ~ T » 4 . non 

\b) [1909] A. G. 78. ( c ) t 1912 l 1 L at p. 289. 
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In the ease of a local authority, which, in order to provide 
itself with land, borrows money at interest, the more common 
form of calculation is to regard the interest paid on the 
borrowed money, rather than toe interest foregone by investing 
capital in land (as was put in the passage above cited) as 
evidence of rateable value. The two forms of calculation may 
possible suggest different rates of interest to be applied to the 
capital outlay ((/). 

Structural value and actual cost distinguished*—It is important 
to distinguish between valne and actual cost. " The outlay 
of capital may furnish no criterion of the rent, since it may 
have been injudiciously expended, and what was costly may 
have become worthless by subsequent changes ” (e). If a house 
is built at a cost of £10,000, when it could have been erected for 
£5,000, the latter, and not the former sum, is the basis upon 
which calculations must be based (/). Litigation respecting 
fcho title to land (though it may materially add to the cost) does 
not add to the letting value, nor is it in any way necessary to 
making it up (g). But there is a distinction between expendi¬ 
ture which is unforeseen and, as it were, accidental, and 
expenditure which is deliberately undertaken and is inevitable. 
If, in the course of building a row of exactly similar houses, it 
is discovered that the sub-soil of one house is of such character 
as to require more costly foundations, the fact will have no 
effect on the rateable value ; for no tenant would give a higher 
rent for one house than for any of the others exactly like it 
merely because it has cost more to build. On the other hand, 
if an owner buys land and builds a house thereon for his own 
occupation, knowing from the first, before buying the land, that 
it will be necessary to spend a large sum of money in sinking 
an unusually deep well, the expenditure on the well cannot be 
struck out of consideration altogether, because in other places a 
less costly well would have sufficed. The expenditure on the 
well is at least evidence that the owner thought* it worth while 
to make it, and expected to get a return for his monoy. More¬ 
over, the owner, in buying the land, may have given & lower 
price because he foresaw that he would have to spend mosey 
on a deep well. In such a case it cannot be right to base the 
calculations of annual value on the reduced price paid for the 
land, and at the same time to eliminate from consideration 
the cost of the well w r hich occasioned the reduction in price. 


(d) See also pp. 244—-240, infra, 

(*:) J?. v. Mik End Old Town (1847), 10 Q. B. 208, at, p. 218. 

(/) See also Ball v. Seisdon Union (1912), 77 J. P. 17; supra , p. 233, 
(g) Cf. U. v. Great Western Rail, Co, (1846), 6 Q. B. 179, at p. 205. 
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Au illustration of the principle above stated is to be found in 
Liverpool Corporation v. Llanfyllin I n ion (h ), which related to 
the Vyrnwy reservoir and works connected therewith. The Cor¬ 
poration of Liverpool, in order to supply Liverpool with water, 
constructed a reservoir under a special Act, the execution of the 
works necessarily involving the submersion of a parish school, 
church, and vicarage. By f he special Act the corporation were 
required to make certain new roads and bridges in substitution 
for roads diverted or stopped up, and to provide sites for and 
build a new school, church, and vicarage, in substitution for 
those that were destroyed. Both sides agreed, on the hearing 
of the appeal against the assessment on the reservoir, dam, and 
other works, that interest on structural value must be made the 
basis for calculating rateable value ; but it was disputed (inter 
alia) whether the expenditure on the roads and bridges and the 
new church, vicarage, and school (/), were to be brought into 
account as part of the capital value on which the percentage 
was to be calculated. The sessions decided that all the 
expenditure in question ought to be included as part ol the 
capital expenditure, and the Court of Appeal held that there 
was nothing wrong in law in that decision. A. L. Smith, L.J., 
said O') : 

** in a case like the present, where no profits are earned in the parish by 
the use of the hereditament, a rough way of arriving at the rateable value 
by rule of thumb, there beiug no other way available, is to see what the site 
and the construction of the works cost, and take a percentage on the capital 
amount so expended as representing the rent which a tenant would give. . . . 
If a person buys a piece of land, and spends so much in erecting a building 
upon it, the amount so expended by him forms some criterion of the rent 
which ho would give, if he had to rent the hereditament ho created (k). I 
agree that a certain rate of interest on the capital expended in creating the 
hereditament is by no means to bo taken as necessarily equivalent to the rent 
which a hypothetical tenant would give ; but 1 think the amount of capital 
expended is admissible in evidence as a criterion by which to estimate that 
rent in the case of works like these which are incapable of being compared 
with other hereditaments which form the subject of letting. . . . The 
‘.corporation T !iust be taken into con.sideration as possible tenants ol the works. 
They could not construct the works which they desired to construct, m 
necessary for the purposes of the water supply to their city, without coming 
Under the obligation to provide » new church, vicarage and schools, in lieu 
of paying a pecuniary compensation for those which would be destroyed by the 
works. I cannot see why, as a matter of law, that expenditure was not 
' properly taken into account by the sessions in arriving at the rateable 


(h) [1899] 2 Q. B. 14. Soo also New Iliver Co. v. Hertford Union , [1902] 2 h. B. 

° will be noticed that none of these objects of expenditure formed part of the 

rateable hereditament of which the corporation were occupiers, and some of them 


were (presumably).separately rated. 

(?) [1899] 2 Q. B., at pp. 20 22. 

(A) Cf. Mersey Dycks v* Bvrtomhea 4, [1900] 1 Q. B, 148, at p. 148. 
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value. . . . The same considerations appear to me to apply to the amount 
expended in providing' roads and bridges as to that expended on the new 
church, vicarage and schools. ‘ 

The expenditure dealt with in this judgment was, in a sense, 
unproductive, because it was laid out upon things which did not 
form part or increase the efficiency of tli rateable hereditament 
itself. But if the expenditure was foreseen and was voluntarily 
incurred (either to avoid a still greater expenditure which the 
adoption of another site would have involved or to insure a better 
water supply), it was not altogether unproductive of value to the 
corporation. At all events, the expenditure is in an entirely 
different category from capital “injudiciously expended’ or 
capital laid out on that which was once valuable, but has become 
worthless by subsequent changes (!). 

University and college buildings.—There have been one or 
two cases at quarter sessions dealing with the rating of buildings 
occupied by Oxford University and the colleges, and by public 
schools. In the Os ford Uiiwersitif Case (m) the appeal related to 
(inter alia) the Bodleian Library, the Sheldonian Theatre, the 
Radcliffe Camera, the New Schools, and the University Museum 
and Galleries. Such buildings are, of course, never let to a 
tenant, and therefore it was impossible to rely on rents actually 
paid. Again, many of the buildings were built out of money 
given or bequeathed by benefactors whose aim was either to 
benefit the university, or to create a lasting memorial of their own 
names. In such cases, although the buildings were more or loss 
useful to the university, yet the university was under no obligation 
to provide such costly buildings, nor did it spend its own money 
in acquiring them, and thereby forego the interest on that money 
in order to obtain them. These facts rendered inapplicable 
interest on structural value, which has often been taken as a 
measure of rateable value in the case of buildings belonging to a 
school board, a municipal corporation , or a county council (ft). 
In the latter cases the occupiers have a public duty to perform, 
and in order to discharge that duty are driven to borrow and 
spend money in acquiring buildings; and hence a presumption 
arises that they would be willing to pay a rent bearing some 

(If See R, .v. Mite End Old Town (1847), 10 Q. B. 208, at p. 218, supra, p. 230. 
Compare also Mayor , etc, of Bradford v. Keighley Union (190G), 2 K-onstam, 517 ; 
which seems hardly consistent with the decision of the London Quarter Sessions 
in London County Council v. Poplar Union (1906), 1 Koiisfcain. 17. See also li, v. 
South Staffordshire Waterworks (1885), 16 Q. B. IX 859 ; infra, p. 380. 

(m) (1902) Ryde and Konstam’s Rat. App. (1894—1904), 87, before the IIou. A, 
Lvttelto.n , K.C., the Recorder. 

(«} See R, v. School Board for London (1885), 55 L. J. M. C. 38, supt'a, p. 233 ; 
Liverpool Corporation v. Llanfullin Union , [1899] 2Q. B. 14, supra, p. 237 ; London 
County Cozmcil v. Erith and West Ham, [1898] A, C. 562, infra , p, 244. 
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relation to the interest oil the cost No such presumption arose 
with regard to many of the university buildings. The method of 
valuation sanctioned by the recorder was as follows : to eliminate 
all that was of a merely monumental or memorial character ; 
subject to this elimination, to estimate the cost of a building 
giving equal accommodation and equally suitable for the purposes 
for which it is now used, with sufficient ornamentation to make 
it suitable for the requirements and dignity of a university; 
and to take 8 per cent, on the capital value of such a building 
(added to the value of the land on which it stood) as the rateable 
value to be ascertained. A similar method was adopted in 
dealing with the buildings belonging to the colleges, with the 
exception of the chapels, which are referred to below (o). 

A somewhat similar method was adopted by the Surrey Quarter 
Sessions in dealing with Epsom College (p) f save that the court 
there took 4 per cent, on the estimated structural value of an 
equally suitable building, and added thereto 1 per cent, for the 
estimated cost of repairs, etc., to arrive at the gross estimated 
rental; from which they deducted the average actual cost of 
repairs, etc., which was taken at a sum which happened to be 
equal to nearly 2 per cent., so that in the result a sum of about 
.8 per cent, on the structural value of unequally suitable building 
was taken as rateable value (q). 

Both itt the case of the Oxford Colleges, and of Epsom College, 
a sum far below 8 per cent, on structural value was taken as the 
rateable value of the chapels; in fact the rateable value of 
Magdalen College Chapel was put at £200, a sum which was 
merely nominal, if measured by percentage on structural value (r). 
The chapels were probably not exempt from rating, not being 
occupied for public religious worship («)# 

In Christ's Hospital v. Horsham Union (t), the Sussex Quarter 
Sessions, in dealing with the n*w school buildings at Horsham, 
gave no indication of the method they adopted, but fixed the 
assessment at a sum far below 8 per cent, on actual outlay; 
possibly on the ground that some of the buildings were of a 

(a) A somewhat similar method of valuation was adopted by the Recorder of 
Cambridge (Mr. J. F. P. R.awtjjsson, K.C.), in dealing with a geological museum : 
see Cambridge University v. Cambridge Union (1905), 1 Konstam, 105, 

(p) Royal Medical Benevolent College v. Epsom Union (1902), Hyde and Kon- 
stam’s Rat. App. (1894—1904), 82. 

(q) The method of calculation was somewhat unusual, in that it added to 4 oer 
cent, on structural value the estimated cost of repairs, etc., of the substituted 
hypothetical building, and deducted from the gross value thus arrived at the 
repairs, etc., of the existing building. 

(r) In the case of the Christ’s Hospital Chapel at Horsham, both sides agreed that 
interest on structural value was not the measure of value. They differed as t,o the 
amount, and the sessions did not definitely decide the question. 

(.'?) Vide supm t p. 154. 

(/) July 4th, 1903; not reported ; from the writer’s MS. notes. 
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monumental or memorial character, or (as was suggested by 
the appellants) that some of the outlay was unnecessary and 
extravagant. 

Present value, or original value, of machinery and plant. — 

Where interest on structural value is taken as evidence of thy 
rateable value of machinery and plant (forming part of the rate¬ 
able hereditament) which will soon require to be renewed, there 
is a difficulty in deciding whether the interest is to be calculated 
on' the structural value of the machinery when new, or the 
depreciated value for which it could be bought or sold at the 
date of the rate. 

We have already seen that the rateable value of property must 
be determined by what it is at the present time, not by what it 
once was, or by what it may hereafter become {u). At first sight 
this seems a strong reason for saying that in valuing machinery, 
the value of the machinery when new must not be taken as the 
sum on which interest is to be calculated. But there is a fallacy 
underlying this contention. Rateable value is the present value 
for purposes of letting, not for purposes of sale: and the 
problem is to find out for what rent the premises would let to a 
tenant from year to year, not to a tenant for a term of years (•*). 
Interest on capital value (whatover value be taken) is merely to 
bo used as evidence of the rent, for which the premises would 
let, and is not to be substituted for that rent as the measure of 
rateable value. 

. lu the following remarks as to the proper method of valuing 
machinery, the selling value of wnich is depreciated because it is 
old, two elements of value have been purposely left out of con¬ 
sideration, viz., (1) the fact that the machinery may have been 
rendered obsolete by modern inventions ; and (2) the fact that, 
by reason of its age, the machi. -y may be more costly to work 
(i'.q., if it consumes more coal), li either of these tacts be 
proved to exist, it will diminish the rent and the rateable value. 
But let us take the case of machinery which is old, and therefore 
will sell for less than if it were new, but which still for the time 
being does its work as efficiently as when it was new (.</), and 
see the effect which the age would have on the rent or rateable 

Suppose machinery were newly erected at a cost of £1,000, 

(«) Metropolitan Board of Works v. West Ham (1870), L. R. 6 Q. B. 19H, at 

F ' (jfS tUv t CasUeton (1864), 83 L. J. M. C. m, supra, p. 214. 

l\ The roues o£ n lift, which moat bo renewed periodically to ensure the safety 
of the pasBGUgars, may be given as an example. They probably do their work us 
well just before they are renewed as when they wore first new. 
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and that it will last exactly forty years, and at the end of that 
time will he worth say £50 as old iron, and must be renewed. If 
the gross value is taken at 7^ per cent., and the rateable value 
at 5 per cent, on the selling value of the machinery in each 
succeeding year (z), the value would gradually fall from £75 gross 
and £50 rateable in the first year to nothing in the fortieth: in 
the fifth year, for example, the machinery (being second-hand) 
would probably sell for substantially loss than when it was now. 
But will this affect the rent which the tenant from year to year 
would give, if it be assumed that the machinery, though second¬ 
hand, does its work as well as when new ? Under the Parochial 
Assessments Act, 1880, one must assume a tenant from year to 
year, and from his rent must be deducted the probable average 
annual cost of repairs, renewals, etc., which are assumed to 
he done by the landlord; and if such a tenant actually took 
the machinery in question, and continued in occupation for the 
whole life of the machinery, it is difficult to see why he should 
be willing to pay more, when the machinery was now, or the 
landlord should be willing to accept a gradually diminishing 
rent as the machinery grew old, provided, of course, the machinery 
did its work efficiently. Under the statutory hypothesis, the 
average cost of repairs and renewals falls on the landlord, and 
must be paid out of the gross rent, and (if efficiency bo maintained) 
the tenant is not affected by the amount of the landlord’s 
expenses. 

This view involves an apparent anomaly in the case of an 
owner occupying his own premises, viz., that he is rated at the 
same sum when the machinery is nearly worn out, as when it, 
was new. But in this case, the ratepayer fills two capacities, 
that of landlord and tenant, which for the purposes of rating 
must be assumed to be filled by two distinct persons : assuming 
the original efficiency of the machinery to be maintained, the 
tenant will be willing to give the same rent as before, and it will 
make no difference to him if in a very short time the landlord 
must spend several years’ rent in renewing the machinery. That 
burden, under the statutory hypothesis, is cast upon the landlord. 
No doubt the selling value of the landlord’s property has been 
diminished, but the question is not what the property will sell 
for, but at what rent it will let. 

Again, it must be borne in mind, that throughout the life of the 
machinery, a deduction is mado every year from the gross rental 
for the probable average annual cost of repairs and renewals in 

(z) The cost of fixing the machinery in situ must of course be taken into account 
as part of the original cost, and would bo lost if the machinery were removed else¬ 
where; but to simplify the question, the coat of fixing may be assumed to be 
inappreciable. 
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order to arrive at the rateable value (/./) * when the machinery is 
nearly new, the annual allowance is probably higher when the 
machinery is old, the allo wance is probably less—than the actual 
cost in the year. It would be obviously unfair to deduct the 
average cost when little or no actual expense was incurred, and 
then to claim a futher deduction when the actual expenses were 
above the average. 

It must specially be noticed that the foregoing remarks as to 
the value of machi nery apply only to such machinery as is 
rateable. In dealing with railways, gasworks, and other property, 
the rateable value of which is calculated from the profits made 
by the undertaking, the deduction to be made from the net profits 
in respect of the value of those machines, which are of a chattel 
character, and are regarded as the property of the tenant and 
not part of the rateable hereditament, must be calculated with 
reference to the present depreciated value of the machinery at 
the date of the rate, an# not with reference to its prime cost (b). 
Machinery which is not part of the rateable hereditament is 
supposed to be provided by , and at the expense of, the hypothetical 
tenant ; and, if depreciated and second-hand machinery will 
serve his purpose, he cannot be supposed to fix his rent on the 
hypothesis that he will have to provide new machinery. 

The contractor’s test.—In some cases, and most frequently in 
valuing the indirectly productive portions of gasworks, or water¬ 
works (c), the courts have taken as the measure of value, or rather 
have regarded as evidence ol value, what is commonly called 
“ the contractor’s 1681,” that is the interest on cost, w'hich a 
contractor would require, if he provided the land and buildings 
for their present occupier. It lias been pointed out ( d ) that the 
test must be not what the contractor would demand, but what he 
would bo, likely to get: and that the reasonable expectation of 
a contractor is a rough test, and some prima facie evidence, 
capable of being cut down by evidence on the other side, but not 
altogether to be put out of sight. 


What percentage on structural value is to be taken as rate¬ 
able value._Assuming that the structural value of buildings and 

the value of land is ascertained, the question remains what rate 
of interest thereon must be taken as equivalent to rateable value. 
The war has created such a change in the value of money, that 

(a) See the definitions in s. 1 of the Parochial Assessments Act, 1836, and in s. 4 
of the Valuation (Metropolis) Act, 1860, in Appendix I., infra. 

lb) R. v. North Staffordshire Rati. Co. (1860), 30 L. J. M. 0,68, infra, p. 317. 

\c) See Chapter XV., infra, p. 375^ seg. 

(•*/; li. v. School Board for London (1885), 55 L. J. M. C. 33, at p. 38. 
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it is hardly possible to forecast the rates of interest which will 
prevail in the future, and it is thought better for the moment to 
consider tho subject with reference to pre-war conditions. 

In the case of ordinary private property, perhaps the 
commonest practice was before the war to take 4 per cent, on 
the value of land, and 5 per cent, on the value of buildings, 
with some higher percentage on the value of machinery, as 
representing the rateable value. Whatever be regarded as a 
reasonable return for capital outlay, in the writer's opinion it 
should be taken as the rateable, not as the gross value (^). The 
owner investing his money in land and buildings would say, 
“ After paying all outgoings for maintenance and providing for 
depreciation and renewal, I must have 4 or 5 per cent, (or some 
other interest) on my outlay.” It is the not return that ho will 
have to consider, and it only complicates the question to fix some 
higher percentage as representing the gross value, in order to 
make some deduction therefrom for repairs, renewals, etc. 

It is sometimes objected that to arrive at the rateable value first, 
and to make an addition thereto in order to arrive at tho gross, is 
not only contrary to the intention of the legislature in defining 
net annua], or rateable value (/*), but also involves the anomalous 
result that (given tho rateable value) the greater the cost of repairs, 
the greater will be the rent which the yearly tenant must be 
supposed to be willing to give. Yet, the result is not so absurd 
as at first sight appears. 

Suppose a tenant asks his landlord (on whom tho burden of 
repairs falls under the agreement of tenancy) to put up additional 
buildings in consideration of an addition to the annual rent. If 
the buildings will require very little repair, the landlord may be 
content with an additional rent representing 5 per cent, on the 
cost of the proposed buildings. But if the fund for repairs and 
renewals will swallow up a third of the rent, as might happen in 
the case of manufacturing premises, the landlord will ask more 
than 5 per cent., and tho tenant must either pay more or go 
without the new buildings. Consequently, in such a case at least, 
in order to solve the statutory problem, what rent may be 
expected to be given by a tenant whose landlord bearg the cost of 
repairs and renewals, one must first ascertain what the cost of 
repairs and renewals will be, in order to know w T hat rent a 
landlord will be willing to take. 

In the case of quasi-public property such as universities (g) 3 

(e) But fpo London County Council v. Islington (1906), 1 Konstam, 6. 

(/) See the definitions in s. 1 of the Parochial As; ssments Act, 1836, and a. 4 of 
the Valuation (Metrop6lis) Act, 1869, iu Appendix I. 

(< 7 ) Ab to Oxford University, vide supra, pp. 238, 239. 
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colleges, public schools, and charitable institutions (ft), it was not 
before the war.the practice to take so ranch as 4 per cent, on 
land, plus 5 per cent, on buildings, as representing rateable 
value. 

Public bodies able to borrow money at low rates of interest. 

—In the case of public bodies, such as county councils, school 
boards and the like, it was for some time the practice to take into 
account the fact that the public body could borrow money at a 
low rate of interest (in connection with the other circumstances 
affecting that body) in fixing the percentage on structural value, 
which was to be taken as representing rateable value. 

In London County Council Erith and West Ham (i), Lord 
Herschell, L.C., said : 

«* It was said [in argument] that a practice prevails of taking 5 per cent, 
on the cost in the case of buildings, as a basis for arriving at the rental. 
Such a rule of thumb may be all very well where the premises would be 
likely to find competing tenants, but it is not by any means necessarily 
applicable where it is thought that the owner would he likely to give a 
higher rental than any one else. It would often be obvious that he would 
hot or be willing to pay the ront arrived at in such a fashion, inasmuch as it 
would be more advantageous for him to become the owner. There are 
many other circumstances, too, which may affect the answer to the question 
what the owner of premises would have been willing to give if instead of 
becoming the owner ha had become the tenant of them. In all cases of the 
description of which I am speaking?, the whole of the circumstances and 
conditions under which the owner has become tho occupier must he taken 
into consideration, and no higher rent must be fixed as the basis of assess¬ 
ment than that which it is believed the owner would really be willing to pay 
for the occupation of the premises.' 1 


This passage emphasizes the fact that interest on cost (or on 
value) is not the measure of rateable value, but is only evidence of 
the rent which the particular occupier may reasonably be expected 
to pay (A'). 

In Metropolitan Water Board v. Chertsey Union (0, the Water 
Board were rated in respect of a pumping station and other 
works on the barks of the Thames, at an amount arrived at by 
<|uarter sessions by taking 4 per cent, on the value of the land, 
with 5 per cent, on the value of the buildings and works, as 
representing rateable value. The Water Board had contended 
that as the average rate of interest at which they had borrowed 


\ 

, a for example Royal Masonic Institution v. Wandsworth and Clapham 
Union, Ryde’s Rat. App. (1891 —1893), 8. 

(i) [1898] A. 0. 562 at p. 593. 

{h) Sen Mayor etc. of Liverpool v. Llanfyliin Union , [1899] 2 Q. B. 11, at p. 21, 
supra, p. 237. . 

(T) [1916] 1 A. C. 337. The case is further considered on another point, infra t 
p. 302. 



money was £8 9s. per cent., th® hypothetical tenant s rent 
should be fixed at 8^ per cent, on the efr&t tu j&fiuS fthu Vvhl.vS 
but the sessions rejected the contention that a lower rate of 
interest than the ordinary should be taken. The King’s Bench 
Division and the Court of Appeal regarded this decision as a 
finding of fact which they could not review. But the House of 
Lords held that the contention of the Water Board was wrong 
in law. Lord Loreburn said, that if a practice existed of 
taking into account the fact that the only possible occupiers 
could borrow money at a less rate of interest, “ it is quite wrong.” 
Lord Atkinson quoted with approval the passage cited above 
from Lord Herschell’s judgment in London County Council v. 
Erith and Went Ham (m), but added (n) : 

u It is perfectly legitimate to take into consideration the annual cost to 
which the owners would be put in acquiring the ownership of rateable 
hereditaments, as some guide, under the circumstances, as to what rent t hey 
would be willing to pay for them if they were not the owners. It is not at 
all conclusive, but merely un element to be considered. Where I disagree 
with the contention of the Water Board on this point is that you are. in 
ascertaining this annual cost, not to take into account the annual market 
value of the capital sunk in the acquisition of the hereditament, that is the 
usual rate of interest, but merely the rate of interest at which the owner can 
procure that capital. Were this not so, a public body to whom some 
generous benefactor made a present of money to enable them to acquire land 
compulsorily for some philanthropic object of which the donor approved, 
would presumably be unwilling to pay any rent for the enjoyment and 
occupation of the land, as they could acquire it, in fee, for in effect nothing.” 

It appears to the writer very difficult to reconcile this decision 
with the judgment of Lord Herschell cited above, which it 
professes to follow. The passage above cited supposes a case 
where the actual occupier can borrow money at a losver rate of 
interest than any other possible occupier. But such properties 
as a pumping station, a lunatic asylum, or sewage works are 
occupied only by a limited class of authorities, all of whom can 
borrow money at a low rate of interest. These properties are 
in this respect distinguishable from ordinary dwelling-houses, 
which may bo occupied by persons of very different means. 
E ven in the case of dwelling-houses, a marked difference prevails 
between those which are generally occupied by the wealthy, anf 
those which are occupied by the poor; the lotting vain- 
former is generally a much lower percentage 0 J ca pi|, a i value 
than the letting value of the ; 4tter< Again, the “market value 


of capital sunk, 5 ’ an 
' figures, not constant, . 
1 investments. The gre 


E. 7 $ of interest ” represent 
yWt Hoi ?jrding to the nature of the 
j p i investing in each class of 


v. Srh 


{ (m) [1893] A. C. 562, at r. 593 ; supra, p. 244. 


(«) [1916j 1 A. C., at p. 355. 
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property make the market, and fix the usual rate, for that class. 
AoTJSuiSg tliis it wouirt he wrong to bring into account the 
peculiar financial position of one member of that class (as 
compared with the other members), the question remains, is it 
right to leave out of account the financial position common to 
all the members of the class who make the market ? ( 0 ) 

Deduction for repairs, insurance, and other expanses. -Where 
these expenses are paid by the landlord, the amount to be 
deduct jd from the rent is not the sum actually spent in each 
year, but the probable annual average (p). A sinking fund for 
renewals when the premises are ultimately worn out, should also 
be allowed (q), even though the owner does not in fact actually set 
aside such a fund Where, as in the ordinary form of lease for 
a term of years, the tenant undertakes the cost of repairs and 
insurance, no deduction under either of these heads for expenses 
borne by the tenant- must bo made from the actual rent. The 
tenant must be assumed to have taken into account the liability 
to repair and insure in fixing the rent, and to have agreed to pay 
a lower rent than he would have paid if the landlord had under¬ 
taken the liability ($). To deduct the cost of repairs and insurance 
from the actual rent would, in such a case, be equivalent to 
making the deduction twice over. The rent paid under a repairing 
lease is therefore (at the moment when it is fixed) approximately 
the same as the net annual (or rateable) value, subject only, to a 
deduction for a renewal fund, for repairs (or insurance) not 
covered by the lessee’s covenants, and for any special expenses 

necessary to maintain the hereditament in a state to command 
the rent.” The rent payable under a lease is of course not 
conclusive evidence of value during the whole of the term, and 
if it can be shown that, since the date when the rent was fixed, 
the value of the property has risen or fallen, the rateable value 
must be altered accordingly (t). 

It has been held (u) that under s. 87 of the income Tax Act, 


( 0 ) In the writer’s opinion the decision in Me* ypolitan Water Board v, Chcrtmj 
Union (if generally followed) will effect a great change in the rating of property 
held by local authorities. Cf. Aberdeen Assessor v. Aberdeen Town Cound \ 
[1915; 50 So. I. B. 244, in which it was said that a tenant of a sewer <4 would give 
"o more thai what it would cost him if he provided a now system for himself, 
iAv i por cent, was suggested as rateable value. Sey also Water of Leith 

> 0 j , r<? Midlothian A ssessor ( 1918), 51 Sc, L. R. 177. 

Commtssumt. not anima i (or rateable) value in the Parochial 

(p) bee the denmtior valuation (Metropolis) Act, 1869, s. 4, in 

wossmonts Act, 1336, s. 1, and the %V, 


Assossmon ts 
Appendix J. 

( 2 ) R. v, Cambridge Gas Co. (1838), 8 A. 

(V) Li, v. London, Brighton and South Cc 
pp. 364 — 366, infra, p. 270. 

(s) R. v. T Veils (1867), L. B. 2 Q. B. 542. . 

(t ) R. v. 8kinyl« (1798), 7 T. K. 549; P 
17 Q. B. D. 733, sup, a, p. 207. 

[U) Uesketh v. Bray (1833), 21 Q. B. D. 414. 


tp. 86. 

Co. (1851), 15 Q. B. 813, at 
, ,ool Board for' London (188th 
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1858 (which permits deductions for the purposes of income tax of 
the average cost of making or repairing sea-walls), the owner is 
not entitled to deduct the cost of making new walls for the purpose 
of altering and improving the condition of the land protected, but 
only the cost of protecting or preserving it in its xisting state. 
Though this decision relates to different words in another statute, 
it may be useful to refer to it by way of analogy, in dealing with 
a valuation for poor rate. 

It will be seen (a;) that, in the case of licensed premises, 
no deduction can he claimed for the compensation charge levied 
under s. 8 of the Licensing Act, 1001 (y), as being an expense 
necessary to maintain the hereditament in a state to command 
the rent which it does command, as licensed promises. 

(*) Waddle v. Sunderland, [1SK>3] l K. B. 042 ; infra, p. 670. 

(y) See now tho Licensing (Consolidation) Act, 1910, a. 21. 
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Preliminary. — The great bulk of rail way property in England 
has come into existence since the passing of the Parochial 
Assessments Acts, 1886, which by s. 1 made tlie rent, which a 
hypothetical yearly tenant might be expected to pay, the measure 
of annual value. It will be seen that the rating of railways was 
(in the earlier cases at all events) founded on the rules previously 
laid down by the judges for the rating of canals. “ Whether the 
circumstances of railways, which were in 1830 a comparatively 
infant interest., escaped the notice of the legislature, or were 
advisedly thought not to need any special provision, certain it is 
that none was made” (a). In 1851, Lord Campbell, C.J./wdien 
adjourning a ease to the next term (5), expressed the hope “ that 
before the next term Parliament might interfere,” add relieve the 
court from the difficult position in which they were placed, when 
called upon to administer the existing lav; with respect to the 
rating of railways; and added—" If we settle these questions 
[raised by the special case] we may be considered as legislators 

{a) R. v. L. B. d S. C. By, Co. (1851), 15 Q. B. 818, at p. 361. 

(6) R. v. Great Western Rail. Co. (1851), 15 Q. B. 379; see pp. 396, 898, 1058. 
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rather than as judges, making rather than expounding the law. 
At all events we must proceed upon the most improbable and 
nearly absurd supposition, that a person ma} r be found who 
would talie the portion of the railway which passes through a 
singlo parish, and no more, as tenant from year to year ” (c). 
Notwithstanding these protests. Parliament has not interfered, 
$pd railways are still rated according to the general rule which 
applies to all other property, It is true that s. 9 of the Bogulation 
of Erilwaw Ajt, 1870(4 provides that: 

“ A.ny difference tr> which a railway company or canal company is a party 
may, on the application of the parties to the difference, and with the assent 
of the Commissioners (e) be referred to them for their decision.” 

But this section merely alter? the tribunal before whom an 
appeal against a rate may be brought, by consent of the parties, 
and leaves unaltered the legal principles on which a railway 
company are to be rated. %\ 

General principles on which railways are to be rated, — ihe 

rating of that part of a railway system which lies/^itiim a 
particular parish cannot fail to be a complicated .w&lein (/). j u 
0 Vder to arrive at the general principles, let us assume a very 
simj )ie case, though probably such a ease never l as occurred and 
never ^11 occur in actual practice; and let us assume that the 
whole the railway system (including both line and stations) 
lies within the parish for which the rate is made: fcho,t the system 
is in tP e hands of a single company, who are both owners and 
oecupi ers > that the company have no running pGvV&rs over any 
other company « line, and ho other company have running 
power's over the system to be rated. 

Assuming that we have to value a railway, with all its stations, 
lying entirely in one parish, how are we to ascertain (as we are 
required to do by the Parochial Assessments Act, 18S6) the rent at 
which it might reasonably be expected to let? As railways are 
never let from year to year, and (if they were) the value of one 
railway would not be of any use as evidence of the value of 

(<?) Cf. R. v, Coventry Canal Co. (1859), 28 L. J. M. C. 102, at p. 104 ; U. v. 
West Middlesex Waterworks Co. (1859), 28 L. J. M. 0.135, at p. *40; Smith v. 
Churchwardens of Birmingham (1889), 22 Q. B. D. 70S, at p. 705 ; Merthyr Tydfil 
Local Board v. Merthyr Ttdfil Union , [1891] 1 Q. B. 186, at p. 192; and Great 
Central Bail. Co. v. Banbury Union , [1907] 1 K. B. 717. at p. 780 ; Great Western 
& Metropolitan Rani Companies v. Hammersmith. [1916] 1 A. C. 23, at p. 42, 

(d) 36 & 37 Viet. e. 48. 

{<>) Now tho Railway and Canal Commission s constituted under the Bailwav 
and Canal Traffic Act, 1888 (51 & 52 Viet. c. 25) : seo s. 8. 

(/) A summary of the most commonly used method of valuing a line of railway 
will be found infra t p. 337. 
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another, and as the cost of construction would he no guide to the ■ 
letting value (g), we are ciriven to base the calculations on the 
profits actually made by the occupiers. But on what profits?! 
Are we entitled to bring into account the trade profits made by 
the occupier as a carrier ? ; 

The rating of railways was originally founded upon the 
decisions as to the rating of canals, with which the courts had 
long been familiar; and in R. v. Duke of Bridgewater' $ Trustees (!) 9 
it had been held that the rateable value of a cam" was the r ent 
for which it would let, and not the full amount o r the occupier’s 
profits, including the profits of his trade as a/ carrier. But in 
the first railway rating appeal that is reported (i), it was held 
that in calculating the rateable value of the line, it was right to 
take into account not only the sum which would be received by 
a person having the exclusive right to take tolls for the use of 
the railway, but also the . further profits (over and above such 
tolls) earned by the company by earning on the trade of carriers, 
on the ground that the facilities auorded by the line and build¬ 
ing? for carrying on a lucrative trade undoubtedly added to their 
valu$> &ttd that th& higher rent which might be obtained for this 
reason mu§) have been taken into account in estimating the 
rateable valud; v bother the case arose before or after the passing 
of the Parochial Assessments Act, 1886. 

In the course of the judgment, Lord Desman stated (k) t|[ a t 
“ the supposition of a free competition of carriers on the game 
railway was little else than absurd/’ and that it was difS cn p; £ 0 
suppose any competition possible with the company in occu|. )a ti on 
who were i a fact the only persons trading as carriers ov er 
line. In Junction Rail Co.(l)> besides tl^e coo 1 p ao y 

rated as occupiers (who themselves ‘iriufid gs carriers), two 0 {,| ier 
classes of persons exercised the right of being carriers over the 
railway: the first class providing for themselves locomotive 
power and carriages : the second class hiring from the company 
locomotives, but providing their own carriages : both classes 
paying tolls to the Grand Junction Company. And, on this 
difference in circumstances, an attempt was made to distinguish 
the case from R. v. London and South Western Rail. Go. {in). but 

,J/L So ? Great Central Rail. Co. v. Banbury Union , f 19091 A, C. 78. at dd. 8 G. 




(1) (1844), 4 Q. B. 18. 
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the court held that this difference did not affect the principle of 
rating. Lord Denman thus explained («) the former deoision : 

“ We applied [ in tt. v. London and South Western Rail Co. ] the established 
principles ot‘ rating—t&t the rate is to be on the occupier in respect of the 
beneficial nature of his occupation, in estimating which as to amount, or, to 
put it in other words, in ascertaining how much net rent such or such an 
occupation may be expected to command, parish officers are to consider, not 
drily and only what would legally pass by a demise of it, but all the existing 
circumstances, whether permanent or temporary, wherever situated, how¬ 
ever arising or secured, which would reasonably influence the parties to a 
negotiation for a tenancy, as to the amount of rent to bo asked or given ' (d) m 

After referring to the fact that other companies (besides tbo 
appellants) carried ion the trade of cai riers, paying tolls to the 
appellants, and that in It v. London and South Western Hail Co., 
the company in occupation alone acted as carriers, Lord Denman 
continued (p): 

** We cannot perceive how this difference bears upon the principle on 
which the present, rata is to be examined, or which governed the court in the 
former decision. . . . In both [oases] the inquiry must he the same : 
What is the value of the occupation, from whatever source derived? In 
neither can the profits of trade, as such., be brought into the rate; but if 
the ability to carry on a gainful trade upon the land adds to the value of the 
land, that value cannot bo excluded merely because it is referable to the 
trade. Suppose a house occupied by a private family to-day, which, having 
groat advantages of situation for the purposes of trade is turned into a 
shop to-morrow, and in consequence lets for double or treble the former 
rent; would not the rate be properly increased in proportion ? Could it be 
objected that to do so was to rate the profits of trade ? . . . There is a 
fallacy in confounding that which the lease convey a legal title to, and that 
which it gives the lessee the means of doing or -enjoying. No two things 
can be more distinguishable; and it is the latter which regulates the .rent 
a tenant will, give, and not the former. Suppose two estates of equal sis&e 
and in all respects of equal fertility; but one is surrounded by excellent 
roads or has a canal near to it, or is near to a large market, and the other is 
without theso advantages; of course the rent and the rateable value of the 
one will he larger limn the other; yet the tenant would take no more 
bv the lease of the one than of the other; the lease would give him 
no legal title, which he had not before, to use the roads, the canftl, or 
the market ... It is quite true that if the company were to let the 
railway to a tenant, the lease would convey the land and railway only, and 
give a title to the tolls only : but the lessee would undoubtedly consider 
the facilities and advantages which the occupation as tenant v'ould afford 
him for carrying on a lucrative trade as carrier; and in whatever proportion 
that consideration would increase his rent, in the same, alter due allowances, 
would his rate be raised also.” 


(m) 4 Q. B., at p, 36. 

(o) This statement; of the principles of rating was affirmed in R. v. Great Weetern 
Rail Co. (1846), 6 Q. B. 179, at p. 201. 

( p) R. v. Grand Junction R&il. Co. (1814), 4 Q. B., pp. 3S—11. 



No allowance to be made for goodwill ” in rating a rail¬ 
way* — In LI. v. Grand Junction Rail Co. (q), it was held that 
no deduction must be made from the receipts of a railway company 
for the u goodwill ” of their business. 

The moaning of the term “ goodwill ” will be further considered 
hereafter (r), and it may be sufficient to point out here that, if by 
“goodwill” is meant the value of the trade which is necessarily 
attached to the occupation of a railway, and which ©very occupier 
might reasonably be expected to secure, to the exclusion of other 
carriers merely exercising the rights of the public to run over 
the line, the value of that trade (by whatever name it may be 
called) would undoubtedly affect the rent which a tenant might 
reasonably be expected to pay : in other words, it must be taken 
into account in estimating the rateable value. For though the 
profits of trade as such cannot be rated, yet, “ if the ability to 
carry on a gainful trade upon the land adds to thet value of the 
land, that value cannot be excluded merely because it is referable 
to the trade ” (s). 

k Enhancement of value of lands by rails and sleepers.— In 

Great Webern Rail. Co. v„ MelhJmm (t), the company, relying 
on It. v. Halstead (it), contended that the rails and sleepers were 
not rateable in addition to the land, but were in the nature of 
furniture or chattels. It was stated that the rails could be 
removed, and the whole line could be raised or lowered, or 
moved laterally; further that the rateable value of the line 
should be reduced from £900 to £90, if the rails and sleepers 
were not rateable. But the court held that the sleepers and 
rails (v) were substantially an addition to the freehold, and were 
properly included as an item of value. This decision agrees 
with Turner v. Cameron (x), in which it was hold that the 
sleepers and rails were fixtures, and were not distrainable for 
rent. 

Application of general principles in practice.— We have already 
seen that the rateable value of a railway system, as a whole, is 
to be calculated in some way from the gross receipts of the com- 
pany. From these receipts must be deducted the working 

(q) (1844), 4 Q. B. 18, at p. 43. (r) See Chapter XXIV., infra. 

(?) B. v, Grand Junction Bail. Co. (1844), 4 Q. B. 18, at- pp. 38, 39, supra, 
p. ‘J&3. 

it) (1870), 34 J. P. 692. 

lu) (*867), 32 J. P. 118 ; that case is considered in Chapter XXV., infra 

(v) The judgment does not expressly mention the rails, but it cannot have bee;.; 
intended to exohide them, for, if so, the rateable value appealed against must have 
been too high. 

(•>*) (1870), L. R. 5 Q. B. 306; see also Chapter XXV,, as to the rafceability of 
fixtures attached to the soil. 
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expenses (including the rates), the tenant’s share of the profits, 
and the cost of repairs, insurance, and other expenses necessary 
to maintain the hereditament: in a state to command the rent* 
The remainder will represent the rateable value of the whole 
system, including both line and stations. This method of 
calculation, which was in fact adopted in R. v. Grand Junction 
'Rail Co . ( y), would have resembled very closely the method 
adopted in the case of gasworks and waterworks (t), as it arrives 
at the rateable value of the whole undertaking first, leaving till 
the last the question of apportionment between the several 
parishes into which the undertaking extends. But, rightly or 
wrongly, in later cases, the practice has become universal to 
start with the gross receipts in the particular parish for which 
the rate is made, and to deduct therefrom the expenses in that 
parish and the share of the profits whicn the tenant of the section 
in the parish would expect. This method of calculation, however, 
follows the form which has been indicated above, save that it 
starts with figures representing receipts, expenses, profits, etc., 
in the particular parish, so that there is no ascertainment of 
the rateable value of the whole undertaking, and no necessity 
for an apportionment of that rateable va.lue among several 
parishes. 

Rateable value of stations as distinguished from line. The 

profits of a railway are made (speaking generally) by conveying 
goods and passengers from place to place: the running line, 
therefore, is the direct source of profit, while the stations (a) are 
not, in themselves, a source of profit, but of expense; though, 
as the expense is necessary in order to earn the profits of the 
running line, the stations may be, and, in practice, always are 
regarded as indirectly productive of profit., in the same way as 
the works and carrying mains of gasworks or waterworks are 
treated (i). 

In R. v. Great Western Rail . Co . (c) there were no stations or 
buildings in the parish of Tilehurst (for which the rate appealed 
against was made), and the appellants sought to make a deduc¬ 
tion (d) from the estimated net receipts in the parish, for “ the 

(■//) (1344), 4 Q. B, 18. (z) -Soe pp. 367, 375, infra. 

(a) Apart from the question of 4< terminals ” (which is considered, infra 9 p. 340), 
and receipts from advertisements, bookstalls, and the like ; mde uifra, p. 263. 

(b) Vide infra, pp. 375—380; R v. Mile. End Old Town (1847), 10 Q. B. 208;. 
B. v. West MiddUkx Waterworks Co. (1859), 28 L. J. M. 0. 135. This method 
of valuation was recognised as well established in R. v. Eastern Counties Rati. Co. 
(1868), 32 L. J. M. G. 174, at p. 177. The station is not nec - hjHUj to bo entered 
as a separate item in the valuation list: vide supra, p. 80. 

(c) (1846), 6 Q B. 179, sometimes called “ the first Tilehurst Case," to distinguish 
it from R v. Great, Western Bail . Co. (1851). 15 Q. B* 879, infra , p. 273. 

(tf) As to the precise amount of the deduction, vide infra, p. 257. 
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buildings, Stations,"shops, sheds and other erections appurtenant 
to the Great Western line alone, rated or rateable, separately 
from the railway, and necessary for the proper enjoyment of it. 
The court allowed the deduction (<?}, and held that it made no 
difference whether the station, for which the deduction was 
claimed, was in the same parish, or at a distance. 

It is clear that when the net profits of the whole undertaking 
have been ascertained, they represent the fund out of which the 
hypothetical tenant will have to pay his rent and to draw the 
profits, the making of which is the inducement to him to become 
a tenant. Now, in order to earn the whole of the net profits, he 
must become tenant both of line and station, even though the 
stations are not directly a source of profit at all. Having deducted 
the tenant's profits over the whole system,, the remainder will 
represent the rent which he can afford to pay both for line and 
stations. And in order to ascertain the rent which he can afford 
to pay for the line, one must deduct the rent which he will have 
to pay for the stations. 

One other point must not be overlooked. The rates which the 
hypothetical tenant will have to pay for the whole system will be 
a considerable sum, and he will bring them into account and 
deduct them from the gross receipts, before arriving at the sum 
which he will pay to the landlord (/). The hypothetical tenant 
will not only have to pay a rent for the stations, but he will also 
have to pay the rates thereon; so that, at some stage in the 
calculation, a deduction sufficient to cover the outgoings under 
both heads must be made. And unless the cost of repairs and 
insurance of stations be included among the expenses of the 
whole system, the sum to be deducted, from the net profits in 
respect of the stations must be a sum representing the fjrosH 
value (plus the rates), and not the rateable value (plus the 
rates), of the stations. For if the landlord bears the cost of 
the repairs and insurance of the stations, then the rent which 
the tenant will pay for the stations will correspond to the gross 
value: if, however, the tenant undertakes to bear those costs, 
and they are included among the tenant’s working expenses, 
then the rent which the tenant will pay for the stations will 
correspond to the rateable value. 

(e) The argument for the respondents (as reported in 6 Q. R., at p. 187) appears 
to apply only to a deduction for the rates on the stations, buildings, etc., and not 
to a deduction for their rateable value: a deduction under both heads must clearly 
be made. 

( r) Tyne. Improvement Commissioners v. 'Chinan (1862), 32 L. J. M. C. m2; 
S. O., differently reported, sub nom. v. Tyne Improvement Commissioner s (1862), 
6 I.. T. 489. See also IL v. Bull Dock Co. (1824), 3 B. & C. 616. at pp. 627, 528. 
That case was decided before the passing of the Parochial Assessments Act, 1830, 
but the reasoning of the judgment is conclusive. 
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Rateable Value of Stations. 

Inasmuch as the value of the stations over the whole system 
must be deducted from the value of that system in order to 
ascertain the value of the running lines, it follows that in 
ascertaining the value of each mile of running lino some 
deduction must be made for the value of the stations over the 
whole system; since each mile must (so to speak) contribute 
from its earnings towards providing the stations for the whole 
system. But in a parish containing both station and running 
line, both subtraction and addition must be made: from the 
earnings of the running line must be subtracted the proportion 
representing the contribution towards the stations for the whole 
system ; but there must be added to the value of the line the 
value of the station within the parish. 

The amount of the deduction from the earnings of the running 
line, as representing the contribution towards the value of the 
stations of the whole system, ought to depend (if it were calculated 
strictly) upon the true rateable value of all the stations over the 
whole system (g), but there is some little difficulty in doing this. 
For the valuation list does not always show the rateable value of 
a station as a separate item, apart from the line in the parish, 
so that it is impossible to ascertain from the several lists what is 
(in theory) the true rateable value of all the stations. Further, 
even if the valuation lists always showed a separate value for the 
stations, it could hardly be said that those values were necessarily 
the true rateable values. In valuing running lines, it is a very 
common practice to estimate the deduction to be made for the 
value of the stations by a rule of thumb. The rateable value of 
all the stations ot the system represents a percentage on the gross 
receipts: this percentage (whatever it is) must be deducted from 
the receipts wherever earned, and, applying that per¬ 

centage to tine -gross receipts in the particular parish, we arrive 
at the deduction tepbe made in that parish for the stations over 
the whole system. It was at one time the most usual practice to 
take 5 or $| per cent. 0^1 the gross receipts as representing the 
rateable value of stations to be deducted; but this percentage 
has in more recent cases been increased (k). Whatever sum is 
taken as the rateable value, there must be added the average 

(</) In B . v. North Staffordshire Rail. Co. (I860), 80 iL J. M. 0. 08, at p. 72, the 
Queen’s Bench held that the deductions in respect of stations, buildings, and 
sidings must be calculated on the actual value at which they ought to be assessed, 
and not [afc a percentage] on the original cost ot construction : cf. R. v. South 
Staffordshire Waterworks Co. (1885), 16 Q. B. D. 859; infra . pp. 380—882. 

(h) See, for example, South. Eastern Hail. Co. v. Lewisham Union (1871), Byde’s 
Met. Bat. App., pp. 52, 56, where 5 per <;ent.. was taken by the assessment sob* ions ; 
South Eastern Rail . Co. v. Dorking Union (1898), Hyde and Konstam’s Rat. App. 
71, 80, where the Surrey Quarter Sessions took 6 per cent. ; and Great Northern 
Rail. Co. v. Hitchin Union (1906), 1 Konstam, 116, where the Herts Quarter Sessions 
took 7*2 per cent, as the total deduction for gross value (plus rates) of stations, 

R. , 8 
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rates calculated on such rateable value and the cost of repairs, 
renewals and insurance (£). The total amount of the deduction 
will bo highest on those lines where (1) the average number of 
stations per mile of line is high, and (2) the largest percentage 
of those stations is situated in towns where land is valuable and 
rates are high. 

Distinction between station and running line. —Although the 
running line need not necessarily be entered in the valuation list 
separately from a station (if there is one in the same parish) (k), 
still the two kinds of property are valued on entirely different 
principles, and questions of difficulty frequently arise in dis¬ 
tinguishing between; running lines and lines which are used 
as sidings, and must be regarded as part of the station. The 
effect of the latest decisions (/) on the point appears to be that 
these are really questions of fact. The questions are important, 
because (in a parish, containing a large station) if it can he 
shown that the receipts earned in the parish are to he attributed 
to a small number of lines, the remaining lines will be regarded 
as forming part of the station, and their value (as indirectly 
contributing to the value of the whole system) will be added to 
the value of the running linos which are directly productive of 
profit. If all the lines can be regarded as running lines, there 
will be nothing to add, and the value of all the lines will be 
limited by the earnings in the parish, subject, to the usual 
deductions, which will include (inter aha) the cost of repairing 
and renewing the debateable lines. 

In Stockport, Union v. London and North Western, Bail. Co, (to), 
the appeal related to the lines in the Stockport station. Four 
lines ran into the station over a viaduct from the north, and fee 
lines ran out of it through a tunnel on the south, and after leaving 
the tunnel spread out into eight. The case found that between 
the viaduct and the tunnel four lines of railway would be sufficient 
to carry all the traffic if there were no station at Stockport. 
Besides these lines and others whfoli were admittedly sidings, 
there were eleven other lines whteh were in dispute. These were 
occasionally used for standing vehicles; some of them were used, 
for running goods trains through the station when the four main 
lines were occupied ; some led only to a warehouse or a coal 
yard; and on some, passenger trains ran. All the lines in 

(i) Unless the rates and repairs are deducted at another stage of the calculation 
as part of the rates on, or repairs of, the entire system. 

(k) North Eastern Bail. Co. v, York Union , [1900] 1 Q. B. 733 ; supra , p. 80. 

( /) Stockport Union v. London and North Western Bail. Co. (1898), 78 L. T. 
180; Great Northern Rail. Co. v. Edmonton Union (1005), X Konstam, 186, at 
p. 191; Taff Vale Rail. Go. v. Cardiff Union (1007), Korn;tam, 486, at v . 406. 
See also North Eastern Rail, Co. v, York Union , [1900j 1 Q. B. 733 ; supra, p, 80, 

(») (J398), 73 L. T. 180. 
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dispute were held by the Queen’s Bench and by the Court of 
Appeal to be running lines. The rule laid down by the court 
appears from the following extract from the judgment of 
A. L. Smith, L.J. (ri) ? 

“ It was contended on behalf of the appellants that, if these lines cam© 
into existence for the purpose of the station, and would not have been wanted 
if no station had existed, they must be siding's and not running* lines. In 
the first place, l do not; agree with that contention. But that is not 
the question which we have to decide. The question is, whether the primary 
purpose for which these lines came into existence, and for which they are used, 
was their use as ninning* lines or not as running- lines, that is to say, 
as sidings. Now, before going* into the facts of this case, I wish just to 
refer to the decision of .Field, J. (which was cited during- the argument), in 
Great Eastern Bail Co. v. Fiction (o). In that case. Field, J., is reported 
to have said that, 1 if any shunting were done on those two lines, and it was 
found that they had been used for shunting, then the result would have 
properly gone into the other assessment;/ that is to say, the two lines would 
be assessed as appurtenant to the station. I think it is impossible that that can 
bo correct, and for this reason : Take any one of the four principal passenger 
lines at Stockport on which express trains run, and which are, beyond all 
question, running lines ; it could not possibly be argued that if any 
’.shunting were done upon that line, the Hue would be thereby oo. verted into 
a siding. . . - The line No. 5 is the wording line into the company's 
Warehouse (p) 9 and the primary and principal purpose for which it is used is 
for carrying traffic into and from the warehouse. On that ground I hold 
it is a running line. . . . [Other lines in dispute] are feeders to the main 
line for passenger and goods traffic. They run into what have been called 
dead ends, but they were made and are used for the purpose of running 
passenger and goods traffic from the main line into the different towns to 
which the various branches go. It is true that carriages when not in use are 
loft standing upon Ihes lines in the day time and sometimes at night, but 
how are the lines thereby converted into being* other than running lines? 
They were constructed for the express purpose of running the traffic from 
one terminus to another, not merely to bo used for the purpose of standing 
carriages ** (q). 

This decision (so far as it related to line No. 5, leading to the 
warehouse in the goods yard) has been followed in Great Northern 
Rail. Co . V. Edmonton Union (r) f arid Toff Vale Rail. Co. v. 
Cardiff\Union ($), in which it was held that lines used primarily 
for loading or unloading goods, and lines used primarily for giving 

(n) 78 L. T., at p. 181. 

(o) Reported in Balfour Browne on Rating, 2nd ed., p. 631. 

( p ) The line led only to the warehouse and ended with buffer stops, and was 
sometimes used for standing and unloading goods wagons. 

(< 7 ) This decision appears to overrule the decision of the Railway Commissioners 
in London and North Western Bail. Co. v. Wigan Union i(1876), 2 Nev. & Mac. 240, 
that in rating a station only the average quantity of land required for the main 
tracks, and only the permanent way necessary to such tracks at any point of their 
length should be excluded ; and that sidings, though used to give free passage to 
through traffic, should be included. 

(;-) (1005), 69 J. P. 179, 316; 1 Xonatam, 18G. 

(s) (1907), 71 J. F. 55$; see para. 18 of the special case. 
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access to such lines were directly productive. Of course every 
case must depend upon its own facts, but it is submitted that tho 
true rule (and that which underlies the cases above cited) maybe 
fairly accurately stated as follows: The distinction to be observed 
is between lines which are directly, and lines which are indirectly 
productive of profit (/); what the public pay for is conveyance 
of goods (or passengers) from one point to another, and the 
company’s service begins as soon as the goods are loaded and 
continues until they are unloaded; and therefore every line which 
is necessarily traversed by the vehicle which gives this conveyance 
is directly productive; and though a line may fan out into two, 
three, or more lines when it gets to a station, if all these lines arc 
used primarily and mainly for conveyance of goods (or passengers) 
they should he treated as directly productive. 

In the last two cases above cited, decisions were also given 
which at first sight may seem inconsistent with each other with 
reference to .somewhat similar groups of sidings.. In Great 
Northern Hail. Co. v. Edmonton Union («), the linos in question 
were in Hornsey, and were used by wagons which were delayed 
and re-sorted, because they were intended to be sent over the 
Metropolitan Railway Company’s system, on which goods traffic 
could be carried only during a limited number of hours each day. 
It was held by Channel!., J., that, as these lines had been laid 
down in Hornsey in order to cope with a difficulty which arose 
elsewhere, they ought to be valued as indirectly productive. But 
in Taff Vale Rail. Co. v. Cardiff Union (x), the lines in question 
were used for the relief of the main running roads, by providing 
places where coal wagons passing from certain collieries down to 
the sea could (if necessary) wait until a ship w#s ready to receive 
the coal; and about 85 per cent, of the total receipts in the parish 
were earned by wagons which ran over these relief lines, and 
not over the main running lines; and it was found that the 
gross receipts in the parish would probably have been much less 
had the relief lines not existed. It was held by the Court of 
Appeal that, on these facts, the relief lines were rightly valued as 
directly productive lines, and the decision in Great Northern Rail. 
Co. v. Edmonton Union was approved. There is one important 
distinction to be noted between the two cases. In Great Northern 
Rail. Co. v. Edmonton Union the delay which took place in 
Hornsey was caused by the impossibility of forwarding the traffic; 
it probably caused the owners of the goods inconvenience, and 
was certainly not a thing which w ould help to bring traffic on the 

(() Tbe terms ** running line” and “siding,” which are frequently used in 
argument, do not accurately express this distinction. 

(«) (1905), 69 J. P. 179, 816. (x) (1907), 71 J. P. 529. 
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line. But in Taffl Vale Bail . Co. v. Cardiff Union the delay was 
for the convenience of the owners of the goods, and probably 
helped to bring traffic on the line. The Great Northern Company 
earned their receipts in spite of the delay, the Taff Yale Company 
earned their receipts (partly though not entirely) because of it. 

It has been decided that signal-boxes must be valued separately 
from the running line (if),, The London Quarter Sessions at one 
time held that levers and signals must be treated as part of the 
running line (?); but this decision must (it is submitted) be taken 
to be overruled by Great Northern Rail. Co. v. Edmonton 
Uriion (a). It is submitted that, for the question with which we 
are now dealing, it is of little use to refer to cases decided on 
ss. 211, 232 of the Public Health Act, 1875, which give to a 
line of railway (as distinguished from buildings) a three-fourths 
exemption from the rates levied by urban and rural district 
councils. For, under those sections, sidings would be rated as 
line of railway, while they would berated as station for purposes 
of poor rate. In Lancashire and Yorkshire Rail, Co. v. Liverpool 
Corporation (h) the whole of two large goods stations, with the 
exception of certain roofs and approach roads, were held to be 
rateable as land used as a railway. 

The measure o£ the rateable value of stations,—We have 
already seen (c) that stations are treated in the same way as the 
works and carrying mains of gasworks and waterworks (cl). 
Roughly speaking, in valuing a single station, the practice is to 
take a percentage on the capital value of the land and buildings(e), 
the most commonly accepted rule before the war being to take 
4 per cent, on the estimated value of the land, and 5 per cent, 
on the structural value of the buildings. In arriving at the 
capital value, whatever percentage be taken, the cost of boundary 
walls and of paving must be considered. In London and South 
Western Rail Co, v. Lambeth (/), the question was raised 
whether, in valuing Waterloo Station, which stands upon high 
arches, the structural value of those arches ought to be brought 

(y) Midland Bail . Co. v. Pontefract Union, [1901] 2 K. B. 189. 

U) South Eastern and- Chatham. Bail. Co. v. St. Saviour's Union (1901), Kyde 
and Komtam’s Rat. App. (1894— 1904), 57. 

(a) (1905), 69 J. P. 179, 816; the arbitrator’s report in answer to the questions 
put to him by the High Court, set out on p. 816, shows that he had meant, by 
para, 20 of the special case to express the view held by ChaNn : /B£l, A., to benight, 
viz., that signals must be valued as part of the indirectly productive portion of 
the undertaking. 

(b) [1915] A. C. 152. 

(c) 1 7 ide supra, p. 255. (d) Vide infra , pp. 875—380. 

ie) It is submitted that this practice must still be followed, notwithstanding the 

judgment of Lord Loekbukn in Great Central Bail. Co. v Banbury Union , [1909J 
A. C. 78, at p. 86; vide supra, p. 234. 

(/> (1381), Ryde’s Met. Hat. App. 25S; before the assessment sessions. 
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into account, whether they were or were not let to tenants for 
stabling,,and similar purposes. For the company it was con¬ 
tended that the arches did not increase the value of the station, 
because (given the same accommodation) a station built upon 
the level was more convenient than a station on arches; that to 
bring in the cost of the arches was equivalent to contending that 
the greater the expense rendered necessary by the inconvenience 
of the site, the greater must be the value of the hereditament. 
For the parish it was argued that the company must be assumed 
to understand their own requirements; and if they deliberately 
elected to incur the expense of erecting arches, it must bo 
presumed that it was worth their while to do so (r/). The court, 
without expressly deciding the question, held that though the 
structural value of the arches was not the sole criterion, yet it 
was not to be wholly disregarded in estimating the rateable 
value of the station ( h ). 

A difficult question arises in valuing a long terminal station 
covered by a roof, if the running lines are regarded as continuing 
up to the buffer-stops (i), Great part of the space covered by the 
roof (which is itself often a costly item in the valuation of a 
station) is then occupied by the running lines. On behalf of the 
company it may be contended that it cannot be right to rate them 
for the profits they earn on the lines regarded as running lines, 
and in addition to rate them for what represents an annual loss 
in providing the station roof. On behalf of the rating authority 
it may be contended that it cannot be right to ignore part of the 
value of the roof, and that to divide up a roof of a single span 
into longitudinal strips involves an absurdity. The sessions (it 
is believed) have hitherto refrained from deciding this question. 

Goods depots and warehouses adjoining railways.—Where 
a railway company have a depot, or warehouses, of which parts 
are either let to tenants (who become the rateable occupiers) or are 
used by persons who have rights in the nature of easements, for 
which they pay fixed sums resembling rent, the question has 
arisen how these depots, or warehouses, are to be valued. It may 
be that the company accept lower rents, or similar payments, 
because of the profits from the traffic which they secure by getting 

fa) ft must bo noticed that the cost of the arches was not rendered necessary 
oo r a3 V miscalculation or mistake on tho part of the company; vide supra, pp. 

[h) In the writer’s opinion, the contention on behalf of the parish in the case 
referred to was well founded. The question was not whether the cost of the arches 
increased the ratea ble value of the system as a whole, but whether it did not show 
n+k* lac S er wbareyf that value was within the parish of Lambeth. In theory, 
ai i , a< m* d in Lambeth ought to be treated as a deduction spread over tho 

r-j e rUimiu g lines of the company's system. 

w * l< * 0 p. 312, as to the measurement of the running lines. 


warn 4° 




Chap, xiv.] ( ! oods Depots Adjoining .Railways. £0d 

the tenants, or licensees, to use the depots, or warehouses. In 
such a case the payment made, co nomine , for the use of the depots 
and warehouses, does not represent their full value. In London 
and North Western Bail . Co* v. Hackney Union (k), the assess¬ 
ment sessions decided that a depot, though not directly communi¬ 
cating with the North Western Railway, and partly let to tenants, 
was to be rated on the same principle as an ordinary railway 
station, i<?., at a percentage on the structural value of land and 
buildings. And the principle of this decision was applied bv the 
London Quarter Sessions to a warehouse communicating with a 
railway, in London and North Western Bail Co. v. City of London 
Union (l), where the court fixed a much higher valuation than 
would have been warranted (according to the evidence) by the 
letting value of the floor space. 

Bookstalls, refreshment-rooms, and advertisement hoardings 
at stations. Two questions arise with regards to these and 
similar matters: (I) who is to be rated; and (2) how is the 
rateable value to be ascertained? As to advertisements, the 
first question depends on the Advertising Stations (Rating) Act, 
1889 (m), the effect of which is to make the railway company 
rateable, and m>t the person to whom the advertisement hoard¬ 
ings are let. As to bookstalls and refreshment-rooms, the first 
question depends ?P on whether the company have retained, or 
parted with, the general control of the bookstall (or the spot 
which it occupies (n) ) or of the refreshment-room; in the former 
case the company are rateable, in the latter they are not fo). 
In Smith v. Lambo ip), Messrs. W. H. Smith & Son were held 
not lfoble to be rated for their bookstall at Waterloo Station; 
and though every case must depend upon its own circumstances, 
tho probability is that a similar decision would be arrived at 
with regard to most bookstalls fo). If the tenants are not 
rateable for the bookstalls ox refreshment-rooms, it follows that 
the railway company must be rated for both species of property. 

It is, however, difficult to say how the rateable value of these 
properties is to be calculated in connection with the rateable 
value of the whole station. Is it right to ascertain the rateable 
value of the station as a whole from the structural value, and 

(fc). Hyde’s Hat. App. (1886—1800), 186. 

m Hyde’s Hat. App. (1891—1893), 220. 

{m) 52 & 58 Viet. c. 27 : vide supra, p. 100. 

(n) It the bookstall is a mere chattel (as it may be ha some cases), the use of 
the land for depositing a chattel thereon may still be sufficient to render either 
the company or their tenant rateable ’ wee the judgment of Lord Camfkkll, C.J., 
in Chelsea Waterworks Co. v. Bowlev (1851), 20 L. J. Q. B. 520, at p. 523. 

(o) Vide supra, p, 45. ip} (1882), 10 Q. B. I). 327 ; supra, p. 51. 

(£) Cf. London and North Western Rail. Co. v. Buckmasl&r (1875), Ij. B. 10 Q. B, 

70, 444, supra , p. 49. 
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then add something in respect of the company’s income from 
advertisements, the rent of bookstalls, etc, ? Suppose a wall is 
erected for the purpose of exhibiting advertisements, it cannot 
be right to rate it on its structural value, and again on the net 
income from advertisements. But suppose that a wall, or a 
roof, built primarily to shelter the platforms, also serves the 
purpose of exhibiting advertisements, or of sheltering a bookstall; 
ought the rateable value of the wall, or roof, to be increased 
because of the additional value which it acquires by reason of 
its being used for purposes other than those for which it is 
primarily required ? (>•) It may be said that the station (for 
purposes of accommodating traffic) would be worth to the com 
pany a percentage on the structural value, because they must in 
any case have a station.: if in addition they can earn money by 
the exhibition of advertisements, or by letting bookstalls and the 
like, the station becomes in proportion more valuable. At the 
same time, it may be said that although a percentage on 
structural value shows the 'minimum rateable value of the station, 
it does not follow that that value is to be in addition to Any 
value that it may have by being partly productivaof profit; and 
further that if the company were to receive enough from adver¬ 
tisements, rents of bookstalls, etc., to make the station in itself 
a source of clear profit, there would be no faore reason than 
there is now in the ease of tlie running liu, for adding a per¬ 
centage on the structural value, to the value shown by the 
profits made. Moreover, any calculation whrch involves the 
addition of receipts from bookstalls, etc., t 0 interest on cost of 
construction, seems to be open to the objd&tio^ that interest on 
cost is an outgoing, and cannot be properly added to any *i v*m of 
income. 

it seems clear, however, that the profits made by the exhibition 
of advertisements at stations, and similar matters, ought in some 
way to be brought into account. For otherwise a railway com¬ 
pany which receives a large income from such profits is rated at 
no higher amount than if it had no such income. 

In the writer’s opinion, where the rateable value, calculated on 
the basis of the structural value of a station, exceeds (as it 
certainly does in most cases) any value that can be got from 
bookstalls, advertisements, and the like, the most logical course 
would be to rate the station with reference to structural value 
only, an.i, in rating the running line, to make a set-off in respect 
of the income derived from bookstalls, etc., against the deduction 

(r) Where money is received for advertisements placed on walls or fences 
adjoining the running line, which is valued with reference to the profits made 
thereon, there can be no doubt that the money received from advertisements may 
proper!} be brought into account to swell the general receipts of the line. 
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to be made for stations from the earnings of the running line. 
For in so far as the receipts from bookstalls, etc., provide a fund 
out of which the rent of the station and the rates thereon can be 
paid, a reduction is made in the claim upon the earnings of the 
running line to provide that fund. 

If the rateable value attributable to advertisements, bookstalls, 
etc., is calculated from, the rents (or payments in the nature of 
rent) received by the company, it must be remembered that out 
of these payments the company have generally to pay the cost of 
repairs, and parochial rates ; and these must be deducted to 
ascertain rateable value. And this deduction must be made 
whether the method above suggested is adopted, or the value 
of the bookstalls, etc., is added to the rateable value of the 
station. 

When the tenant, and not the company, is rated for a refresh¬ 
ment-room, it is open to him on the hearing of an appeal to show 
from his books what trade be is doing, and what rent that trade 
would enable him to pay ( s ). 

Railway station hotels.—There has been some conflict of 
decisions at sessions as to the proper principle on which to value 
a station hotel belonging to a railway company. For the rating 
authorities it has been contended that (beyond the profits earned 
in the hotel itself) a railway hotel is indirectly productive of profit 
by bringing traffic to the running line, and therefore should be 
valued on the same basis, as a station, with reference to the 
structural value of the buildings, together with the value of the 
land. For the railway companies it has been contended that 
the Additional piofits (if a^y) earn, a on the line by reason of 
the occupation of the hotel are fully taken into account in rating 
the line, and cannot be brought into account a second time in 
rating the hotel, the rateable value of which must depend solely 
on the profits earned therein. In Midland Rail . Co. v. St 
Pancras (t) the assessment sessions held that the St. Pancras 
station hotel must be valued by itself, and not as indirectly con¬ 
tributing to the value of the railway; and the hotel was accord* 
ingly valued with reference to the profits made therein. But in 
Great Eastern Rail Co. v. City of London Union (u) the London 

(<0 Clark v. AUerbunj Union (1880), 0 Q. B. D. 189 ; supra, p. 226; but «ee 
the remarks on that ease in Dodds v. South Shields , [1895] 2 Q. B. 183, at p. 137, 
and in Mersey Docks v’ Birkenhead , [1900] 1 Q. B. 143, at p. 150. As to the 
question bow far rateable value depends on trade profits actually made, vide supra , 
p 223 

(0 (1880), Kyde’s Rat. App. (1886—1890), 121. 

(u) (1907), 1 Kortstam* 68. Compare the decision of the London Quarter 
Sessions, in Palace Hotel v. Kensington Assessment Committee > [1906] 1 Konstam, 
18, where the capital value of laud and buildings seem to have been (to some 
extent at least) considered as evidence of rateable value. 


Quarter Sessions' held that in valuing the Liverpool Street station 
hotel, evidence as to the capital value of land and buildings was 
admissible, and (without giving reasons) fixed an assessment which 
(apparently) was higher than would have been fixed on the basis 
of profits made at the hotel. On the other hand, in Midland 
Rail. Co. v. Manchester Overseer $ (a), the assessment of the 
Midland Bailway Hotel at Manchester was fixed at figures far 
below those which would have been arrived at by taking a 
percentage on the structural value of a plain building giving the 
same accommodation as the existing hotel, and therefore very 
far below a percentage on the actual outlay on buildings, which 
were regarded as unusually ornate. 

Now if a valuation based on structural value is adopted, 
although the result is higher than the profits earned in the 
hotel would warrant, it can only be because the station hotel is 
regarded as an adjunct to, or part of, the railway company’s 
main system. But since the decision of the cases above cited, 
the House of Lords has held that a line of railway forming part 
of a railway system must bo valued solely with reference to the 
profits earned on that part, without regard to its value as 
contributing to the profits on the rest of the system, and that 
evidence of cost of construction is inadmissible (?/). 

Running lines extending into several parishes. — Wo have 
seen (z) that the rateable value of all stations (whatever be the 
estimated amount of that value) constitutes a deduction from the 
earning of the running lines: and the question now has to be 
considered in what way the rateable value of running lines is to 
be ascertained. If all the running lines of a railway system 
were situated in one parish, the problem would be comparatively 
simple; having ascertained the rateable value of the whole 
undertaking, and deducted therefrom the rateable value of the 
stations, the remainder would represent the rateable value of the 
running lines. But the problem which generally has to be 
considered is, what is the rateable value of the parochial section 
of a running line, which is worked as one integral whole, and 
extends into several parishes ? This problem has given rise to a 
conflict of decisions, probably greater and more irreconcilable 
than any other problem in the law of rating. The cases may be 
roughly divided into two classes : (1) those which decide that the 
rateable value of the line in each parish is to be measured by 
the earnings and expenses in that parish ; (2) those which decide 

(. v ) (1004), ;t Konst-am, 102 ; at Manchester Special Sessions, 

I//) Great Central Rail. Co. v. Banbury Union , [1909] jA. C. 7S; see pp. 294— 
29rij infra.; and p. 234, supra. 

(?) Vide supra, pp. 255—457. 
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that, although the line in a particular parish may in itself be pro¬ 
ductive of no net profits (because the parochial earnings are all 
swallowed up by the parochial expenses), yet the line may have 
a rateable value because it contributes to and increases the net 
profits earned in other parishes. In the former class of cases, 
the rateable value is calculated on what is called the <f parochial 
principle ” ; in the latter class of cases, the rateable value of the 
line is made to depend upon what is called its “ contribulive 
value.” Attempts have sometimes been made to show that tbo 
two classes of cases can be reconciled; but in Great Central 
Rail. Co . v. Banbury Union (a) the House of Lords decided 

(1) that it was hopeless to reconcile all the decided cases, and 

(2) that each parochial section of a line of railway must be 
valued with reference to the profits earned thereon, with the 
(possible exception of cases where there may be competition 
between two or more companies to acquire the line in question, 
or cases where a company rents an auxiliary line, not part of its 
system, or a number of companies occupy in common a piece of 
j ine (/>). In two subsequent cases, East London Railway Joint 
Committee v. Greenwich Union (e), and Great Western and 
Metropolitan Rail Companies v. Hammersmith (d), questions 
were raised whether the line then in question was governed by 
the decision in the Banbury Case or not; in the latter case, it 
was held by the House of Lords that it was, in the former case 
it was held by the Court, of Appeal that it was not, because it 
was one of the exceptions. It appears to the writer that it is 
very difficult to reconcile the decision in the East London 
Railway Case with either of the two decisions of the House of 
Lords above referred to, but the decision shows that the conflict 
between the two groups of cases is not yet finally settled. For 
the present, therefore, it may be desirable to trace the history 
of the two classes of cases above referred to, showing how the 
two contradictory principles were evolved. 

Varying principles o$ apportionment adopted in early cases. — 

In the early cases relating to the rating of railways, the question 
how the value of the running lines was to be apportioned 
among the several parishes into which it extended was raised, 
hut not seriously contested. In R. v. London and South Western 
Rail Co . (e), it Was conceded that the rateable value was to be 
apportioned to the several parishes in proportion to the earnings 
in each parish, and not according to the mileage of the line in 


(a) [1909] A. C. 78; infra , p. 294. 

(c) [1913] 1 IC. B. 012; infra , p. 307. 
4 (1842), 1 Q. B. 558, see p. 574. 


(5) See [1909] A. 0., at pp. S7, 94. 
(d) [1916] 1 A. 0. 23; infra , p. 308. 
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each parish. Bat in the next reported ease. It v. Grand 
Junction Hail Co. (/), it was admitted, and the court approved 
of the admission, that the rateable value of the whole line in. its 
entirety should be apportioned by a mileage division of its whole 
length. The effect of this principle of apportionment is to make 
each mile of branch line, though little used and productive of 
small profit, of etjual value with a mile of the main lino, where it 
is most crowded with traffic and most productive of profits. In 
the first Tilchurst Case, li. v. Great Western Hail Co. (//) 3 vRiich 
related to a part of the main line of the Great Western Railway, 
it appeared that the company were lessees of two branch lines at 
rents which exceeded the net receipts on these branch lines (It) 
by £10,500 a year. The parochial authorities had based their 
calculations on the “ gross receipts of each mile in the parish of 
Tilchurst ” (i), and had deducted therefrom a mileage proportion 
of the expenses of the whole of the railway, including the mmches, 
and a like proportion of the tenant's profits ; the balance being 
taken as the rateable value in Tilehurst. So far no objection was 
raised, but the company claimed further deductions for (inter alia) 
Joss on the branch lines: the court, however, disallowed the 
claim. Lord Denman, C.Usaid (k ): 

“ If file rate in question had been imposed on land forming any part of 
ill© branch lines themselves, it is clear that the circumstance of the receipts 

not equalling the rent—in other words, that the line was worked at a loss. 

could not have affected the rate (7); the occupation would still have been 
beneficial in the sense in which, that word is used for the purpose of assessing 
the rate; and the rent which, from whatever motive, the appellants found it 
worth their while to give, would have regulated the amount -(la). I Ids is cot 
that case in the way in which it is sought to make this expenditure bear upon 
the rates assessed on any part of the main line; it .is more like money laid out 
in the way of improvement, for which no deduction should be made. It the 
lessee of a coal mine were to open roads through adjoining lands vented under 
a separate demise, in order to facilitate the access of customers to the mine, 
and so increase its profits, the expense of such roads would certainly not be an 
outgoing to be allowed for by the overseers/ 

If by “ lo3B on the branch lines” is meant the loss after 

(/) (1844), 4 Q. B, 18; see pp. 21, 22, 88; but it is not quite clear that the 
admission applied to the apportionment of rateable value it calculated with 
reference only to the tolls. 

(h) ^he’oamhig^'o/tho two brancli lines (and, apparently. of eaelj of the two 
Hues) were more than sufficient to pay the working expenses; but the total net 
receipts were less than the rents by £10,500. See 6 Q. -!>•, p. lol. 

(i) Priinft facie this means the actual receipts in Tilehurst, and not a mileage 
proportion of the gross receipts of the whole system ; but the argument, in u q). 15., 
p, 196, states the latter method of calculation to have been adopted. 

(h) 6 Q. B., at p. 206. 

(l) Of. R. v. Parrot (1794), 5 T. K. 593 ; supra, p. 177. 

(m) In this sentence Lord Denman seems to accept to thB fullest extent the 
principle that “ contributivo value ” may be the foundation of rateable value ; aee 
also 6 Q. B. p. 202. 
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deducting the rent, it is plain that rent cannot be treated as 
an outgoing. For the problem is to ascertain what rent the 
hypothetical tenant can and will pay, and in solving that problem 
it cannot be right to deduct the rent which the actual tenant 
happens to pay* If that were so, then rateable value of a. lino 
when occupied by the owner, who paid no rent, would bo greater 
than that of the same line when let to a yearly tenant (?i). So far 
the judgment of Lord Denman is not open to objection. But it is 
submitted that the illustration given in the last sentence of the 
passage set out above contains a fallacy. The lessee of a coal 
is rateable prima facie upon his rent (or upon rent and 
royalties, v* Vin.h are merely rent in another form). A person 
intending to take a lease of a coal mine would not incur expense 
in opening new roads to it before he secured his lease ; and if the 
rent or royalties were agreed upon before the new roads were 
opened, the lessor would take, and the lessee woiiM give, a lower 
rent or royalty than would be taken and given if the access td 
mine were already improved by making new roads. It would 
clearly be wrong.to make a deduction for expenses of making 
new roads from rents or royalties already reduced because the 
roads were not in existence. But in dealing with the Great 
Western Railway there was nothing to correspond to the rent or 
royalties paid for a coal mine; and Lord Denman seems to have 
confounded a deduction from the hypothetical tenant’s income, 
with a deduction from one of his outgoings, viz., from his rent* 
In the Great Western. Company’s appeal, the parties and the 
court were endeavouring to find out what rent a tenant would be 
v;\UiAg |b pay and could afford to pay for part of the main line, 
and had started from the gross receipts on that part to see how 
much of those gross receipts he could (and w r ould) pay as rent 
for that part. If the profits on the mainline involve a necessary 
loss on branch lines (ie., a loss apart from the payment of rent ), 
and if no deduction for the loss on the branches is made in rating 
the main line, out of what fund is the h} r pothetical tenant of the 
whole to make good the deficit on the branches ? It is submitted 
that branch lines, which are in themselves a loss, but increase 
the profits* on the main line, should be put in the same category 
as stations and other indirectly productive works. For the latter 
a deduction is always allowed, and was allowed by the judgment 
now being considered; it is submitted that a similar deduction 
should be allowed for the loss (if any) on branch lines. In II v. 
Great Western Rail Co. (o), there was in reality no loss on the 
branches, if the rent (which is clearly not a deduction) were left 
out of account. 


(n) Vuk. supra, pp, 232, 233, 


(o) (1846), 6 Q. Ii. 170. 
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The “parochial principle ” laid down in the Brighton Company’s 
Case.,—In 1851 judgment was given by the Queen’s Bench in three 
cases stated [on appeals by the London, Brighton and South 
Coast, the South Eastern, and the Midland Companies respec¬ 
tively (p). The appeal by the Brighton Company related to part 
of their main line in Croydon, where the parochial authorities 
had based the rateable value on the net receipts m the parish. 
The appeal by the South Eastern and Midland Companies related 
to lines which had been rated with reference to a mileage piopoi- 
tiorn of the rateable value. of the whole system (no doubt because 
such proportion was larger than that based on kb'' a v,(vu 
earnings within the parish). The court, aft^ taking some 
months to consider, affirmed the principle oh which the . 1 on 

Company were rated and quashed the rates made on the mt eage 
principle.” Upon,-this point Colmiixhs, 3., after referring -o 
definition 6 f “ net annual value” in a. 1 of the Paroolual 
Assessments Act, 1836, said (q ): 

l'} ie subject is parochial; the inquiry in to be conducted by parochial 

authorities with limited powers : if any mattes specified‘\tttim Imo, >,t 
locally situated v ithout the parish (r)-that is, ii any such.attecttlio amouh 
„f the‘net animal value,’or ‘ rent at which the same might reasonably bo 
expected to let’—they will of necessity M within the range of the inquiry- 
But beyond this the principle does not go. This principle, so 
oufiyrstnod, was not first created by the statute just mentioned . the oour 
h^d decided -ao early M-Wt, in the ease of B. v. JCxng^vrd(>). that it 

™ “'.„d i„ L a IS 1 ”'-*",; “f £gj 

it h,» >*■» uniformly igMIO tt mm -niTO 

company or individual, occupies in different parishes land 10 . « niff ere r> t 

property, such as a canal, though the profits may be earned in ■ ‘ 

proportions, and with a different rate of outgoings in each. The value win, 
the land occupied -in each parish produces, after the due allowances, is lat 
upon which the oooupier is ty be ruled in each (u). . . . It is to bo remembered 
that the amount of the assessment on a particular occupier is a question 
between that oocupior and the rest of the contributors to the whole rate : 
and that the consideration of that occupier’s relation to the contributors to 

(,,) See' B. v. London, Brighton and South Coast Bail Co.'(1851), 15 Q. B. SIS. 

frl it is extremely difficult to understand'what is meant by the words “ any 
mtion." Compare Great Central 

TTvion [19091 \ C 78 afc p. 93, referring to the Amivell Spring Case >. Mew 
1 M & S P 503, infra, p. 358 (in which “value deav^ from 
extrinsic circumstances,” and “ profits rscerved elsewhew, ^ ’ 2sa ; n 

account), and R. v. Grand Junction Rail. Co. (1844), 4 Q. B. 18, 
which Lord Desman held that the parish officers ought 

“an the existing circumstances. whether permanent or temporal y,wne> m.r 
situated, however iarising or secured.. which would reasonably ^^ncepar ties 
io a negotiation for a tenancy as to the amount of rent to be ae*edorgnen. 

($) (1827), 7 B. & C. 286; but see the remarks on this ease, inf>u, P- 
{t) But see the extract from R. v. Grand Junction Rcoil. to. (1844), Q. -• v., 
cited in note (r), supra. It is by no means clear that tnat passage agrees; with 
11. v. Kings win ford,i n which rateable value in each parish was made to depend 
solely on the profits earned in that parish. , , 

(n) In this sentence“ the val*t.e in each parish ” apparently meana >h 
profits in each parish.” 
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another in another parish is irrelevant to this question : he may be rated 
Web at other parish too high or too low; but tins is a matter which does not 
i nterest the cont ributors to the first -named rate (a?); nor have they influence 
in the settlement of it. And this suggests the answer to a difficulty raised 
on the argument in this case. ‘If you give Croydon the full bene (it of all 
the earnings made by the railway in the parish, what is to be done in the 
case of a parish on some branch line in which the company may work to a 
loss P ’ The answer is, that that case may be decided when it arises between 
the company and that parish on the same principle precisely as the present, 
without reference to Croydon (y). This is quite distinct, however, from the 
consideration of any expenses, wherever arising, which the occupier can 
show to bo necessary for keeping the hereditament which is the subject of 
the assessment, at the vaiue which is made the measure of it (z). The 
language of the statute is quite general on this point , \ud lets in all con¬ 
siderations which are necessary for the just protection of the company in 
each parish.” 

Remarks on the Brighton Company’s Case. — The judgment in 
R. v. London , Brighton and South Coast Rail. Co . (a) may be taken 
to be the foundation of the modern practice in rating main lines 
of railway, and has never been expressly disapproved. It was 
expressly approved of in the second Tilehurst Case (h), and was 
apparently approved of in Great Central Rail Go. v. Banbury 
Union (e); but before*we come to those cases it may be as well to 
point out that in the Brighton Case , although it affirmed a rate 
based on the parochial earnings and parochial expenses of the line 
of railway to be rated, a saving clause was added, that “ matters 
locally situated without the parish ” which would affect the amount 

(a?) This sentence does not meet the real point, viz., that the railway company 
are interested in seeing that, one and tho same principle is applied to their lino in 
qvery parish ; for otherwise the rate on the whole muy be far in excess of the true 
value. As was said in It. v. West Middlesex Waterworks Co. (1850), 28 L. J. M. C. 
135, at p. 138, the Queen’s Bench is bound to protect the occupier of an apparatus 
extending into several parishes from being rated beyond the rateable value of the 
whole taken together; and,this passage was approved by Lord Loreburn, in 
Great Central Bail. Co. v. Banbury Union , [1009] A. C. 78, at p. 87. Coleridge, I., 
in the Brighton Company 1 s Case , seems not to have appreciated the real point 
raised by the company, for, in the oourso of tho argument, he asked : “Why not 
take tho mileage principle where they cannot had the quantum [of net profits] 
for the particular parish, and the parochial principle where they can ? ” See 
15 Q. B., at p. 338. 

(y) If this passage moans that in aLl parishes rateable value must bo calculated 
with reference to the net profits in each parish, so that the rateable value wilt vary 
in proportion to the net profits, it follows that in any parish in which therv are no 
net profits, there can be no rateable value. But this conclusion is in direct 
conflict with London and North Western Bail. Co. v.' Cannock (1863), 9 L. T. 325, 
infra , p.279; see also B. v. London and North Western Rail. Go. (1874), 
Li B. 9 Q, B. 134, infra, p. 286. 

Oj This sentence is very obscure. The judgment appears not to realise that 
the principle on which expenses are distributed among the parishes is an essential 
part of the whole calculation which must sheet every parish, and may determine 
in some parishes whether the company can be said to “ work to a loss ” or not. 
Compare the second Tilehurst Ca»e s R. v. Great Western Rail Co, (1862), 15 Q. B. 
379, 1085, infra , pp. 273-- 275. 

(a) (1851), 15 Q. B. 813. 

(b) R. v. Great Western Bail. Co. (1852), 15 Q. B. 379, 1085; infra , p. 278. 

. (e) [1909] A. C. 78, infra, p, 294. 
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of the rent might be taken into account, and that ah ei ; j- ’ 
wherever arising,” for keeping up the value of the hereditament 
may be considered (d). Now this is merely another way ot saying 
that “ contributive value,” and not the parochial net profits, may 
be made the basis of calculating rateable value. So that the 
very judgment, which is supposed to be the authority.for adopt¬ 
ing the “parochial principle” in rating railways, expressly 
permits the adoption of another principle which is in direct 

conflict with the parochial principle. 

The judgment in 11. v. London) Brighton arid So nth (.oast LmL 
Co. appears to ignore the following considerations. The rateable 
value of the line of railway in Croydon, if calculated on the 
“mileage principle,” instead of on the “parochial principle,” 
would have been considerably reduced (e) ; so that the parochial 
section of the railway in Croydon was much more profitable than 
the average over the whole system. Now, if, in order to earn the 
larger profits in Croydon, it was necessary to continue to work 
the less profitable parts of the line; and if (as was very possibly 
the case) some branch was worked at a loss in order to contribute 
to the earnings of the main line, it follows that the occupier of the 
main line in Croydon could only got the large profits actually 
earned there, provided lie also worked other parts of the same 
system at a less rate of profit, or perhaps even at an actual loss. 
Now these are “ matters locally situated without the parish (/} 
which would affect the amount of the rent of the line m Croydon 
for the tenant (in the circumstances supposed) would not give so 
much rent as he would give if he had not to work a branch at 
a loss in another parish. But though the judgment expressly 
allows “ matters locally situated without the parish ” to betaken 
into account, it affirms a rate based on a calculation which ignored 
the existence of any such “matters locally situated without the 
parish.” 

Rightly or wrongly the Brighton Company's Case has been 
understood in practice as establishing the " parochial principle ” 
of calculating rateable value from the net profits earned in the 
particular parish. From what has been said above, it appears 
that the case did not really lay down that principle to the 
exclusion of all others. It did, however, negative the “ mileage 
principle,” which makes the rateable value of each parochial, 
section of the railway bear the same proportion to the rateable 
value of the whole system as the length of line in |the palish 
hears to the length of the whole system. 

Id) 15 Q. B.. at p. 360, supra, p. 271. Compare the remarks of Lord Camp- 
hell, O.J., in Newmarket Rail. Co. v. Si. Andrew S'tkc-7jS'S3 i Gain bridge ,1S34), 



(/) See 15 Q. B., at p. 360, mj>ra } p. ‘*70. 
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Application o! the ** parochial principle ” in the second 
Tilehurst Case.— In R v. Graif Western Rail, Co. (</) the court 
delayed giving judgment in the hope “that Parliament might 
interpose to relieve the judges from the difficult position in which 
they were placed when called upon to administer the existing .law 
Ai di respect to the rating of railways/’ by laying down some new 
rule. But judgment was delivered without the fulfilment of the 
hope, which, indeed, still seems almost as far off as ever. In this 
case the appeal related to two and a half miles of a line which 
had at one tune belonged to an independent company, but at the 
date of the rate formed a branch of the Great Western Railway 
and had been incorporated with and made part of it. The Great 
Western Company worked the branch as part of their system 
though some of the rolling stock, and some of the servants and 
officers, were appropriated to or exclusively employed on the 
branch. The parish officers had calculated the rateable value 
thus : They ascertained first the rateable value of the entire rail 
way, “ trunk and branches,” by deducting from the total gross 
receipts the actual expenditure of the company (h), and an allow- ■ 
anee for tenants’ profits, the remainder representing the rateable 
value of the entire railway and the stations. Having deducted 
the rateable value of the stations (which were separately rated) 
the respondents assigned, as the rateable value of the line in Tile- 
hurst, the same proportion of the rateable value of the entire rail 
way as the gross receipts in Tilehurst bore to the gross receipts of 
the entire railway. The company contended that, assuming the 
rateable value of the entire railway to be the right basis of the 
rate in each parish, and that such rateable value had been rmhtlv 
ascertained by the respondents, it ought to be distributed amoim 
the several parishes in the ratio of the net receipts, and not in the 
ratio of the gross receipts. They claimed that the rateable val ue 
should bo calculated in the following manner: They took the 
gross receipts per mile in Tilehurst, and deducted therefrom 
the expenses of each mile, actual or estimated. Most of the 
estimated expenses were arrived at by taking a mileage proportion 
of the expenses in the branch only (which produced a larger 
deduction than if a mileage proportion of the expenses over the 
entire railway had been taken). Among the deductions was a 
mileage proportion of the rateable value of the stations on the 
branch only. The deductions claimed largely exceeded the 
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receipts (i), and the branch was not in itself profitable; but it 
was profitable to the company as proprietors of the entire Great 
Western Railway, by reason of the increased traffic brought on 
the main line. The rateable value per mile of the line in 
Tilehurst (exclusive of stations), according to the respondents’ 
method of calculation, was £800, but would be reduced to £254, 
if the additional deductions claimed by the appellants for 
renewals (A) were allowed: if the appellants’ calculations 
were correct, the rateable value per mile was to be reduced 

to £30 (fl¬ 
it was stated in the case (m) that “ the actual expenses of the 
company were not in the proportion of the actual gross receipts, 
either oil the branch or throughout the entire railway; nor were 
such gross receipts or such expenses at one uniform rate per mile 
throughout the entire railway.” Consequently, it is clear that the 
respondents’ method of calculation was a total departure from 
the method approved of in R v. London, Brighton and South 
Coast Bail . Co. (n), for in that case the rent was based on the 
receipts and expenses of the particular parish, whereas in the 
Tilehurst Case the respondents, in calculating the rateable value 
of the entire railway, “ trunk and branches,” had spread equally 
over every mile of the line, the unequal amounts of receipts and 
expenses of the whole railway; and had divided the rateable 
value thus ascertained iu proportion to the gross receipts, thus 
ignoring the fact that the expenses in each parish did not vary in 
proportion to the gross receipts. The appellants in the Tilehurst 
( :se had approached very closely to the principle of the Brighton 
Company's Case, but the court held that neither the appellants 
nor the respondents’ method was right. The following extracts 
n.ro taken from the judgment of Lord Campbell, L.J. (o) : 


“Of the outgoings of a railway some are general, having no more con¬ 
nection with or influence on one part of the whole line than on any other, 
incurred for the sake of the whole lino, and contributing to the profits 
everywhere. Of oourse these must bo distributed, and to every mile must 
bo apportioned some share, on whatever principle the apportionment is to be 
settled. Some, again, seem purely local—-a tunnel here, au inclined plane 
there (wo purposely mention striking and definite peculiarities) (p ); yet 


(i) The result was the same whether the disputed deductions for renewals (ride 
infra, p. 350) were allowed or not. 

(ft) Vide infra, p. 850. 

(l) Probably this sum was taken as representing the value of the land for 
agriouH oral purposes before it was converted into a railway. Such a principle oi 
valuation is log.callv indefensible - see It. v. flverist (1847), 10 Q. 11. 178, at 

207; supra, p. 213; and note (b), 15 Q. B. 396: see, however. Great Central 
ail. Co. v. Banbury Union, [1909] A. 0. 78, at p. 39; infra, p. 304. 

(m) 15 Q. B., at. p. 882. 

it ) (1851), 15 Q.B. 318; supra, p. 270. 

(o) 15 Q. R , at up. 1089, 1090, 1091. 

Ip) It is not (tear whether tuo expenses referrod to arc tbe oxpenscs of 
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xxv.) “ Pahochial Pjrwoiple ” in Timhobsi Case. 27 * 


eveu these are contributing 1 to the earnings everywhere ; without these the 
traffic on cither side could have no existence. It would be wrong to set 
t hese wholly and exclusively against the receipts earned in the same part of the 
line, . . . How, then, are the deductions from the total gross revenue, which 
constitutes the difference between it and the total net rateable value, to bo 
apportioned so as to arrive at the actual sum which constitutes the rateable 
value of the two and a half miles P There is no difficulty in giving the first 
answer; indeed, principle and authority leave us no option, it must be done 
by acting on what is called tho parochial principle. We are dealing with a 
parochial question, with, one in which the interests of the several parishes on 
a line of railway are quite distinct. We are to ascertain what expenses are 
incurred in earning the gross receipts on the two miles and a half, what charges, 
parochial or otherwise, they are liable to, what m fairly to be deducted for 
tenant’s profits, and so on ; tho same process in kind is to be gone through 
with regard to the two miles and a half as would be with regard to tho whole 
line, if that, were all in one parish. This principle docs not preclude a 
consideration of charges and expenses wherever arising locally , which are 
necessary for keeping tho subject of assessment at the value which is made 
the measure of that assessment (7/). . . . The appellants have, in foot, 
separated tho branch from the trunk, except its to w hat they call a small 
portion of the general expenses of the entire railway, and then divided the 
expenses of the branch thus separated on the mileage principle. We do not 
think them necessarily wrong in this last particular/’ 

Lord Campbell, having stated that the company were not 
justified in Separating the branch from the trunk, continued (r) : 


“ We wish it to be distinctly understood that we come to this conclusion 
solely on the facts of this case. We are far from saying that there may not. 
he cases in which two lines connected for many purposes, and worked by the 
same company, may yet have been kept so distinct by the statutes or agree 
ment which creates the connection, or by the circumstances under which 
they are worked, that, for tho purpose of rating, they would have to be 
separately considered as two distinct subject*matters. , . . The respondents 
have taken the deductions at tho same rate for every mile of the railway, for 
they say, as the gross receipts of one kilo to the gross receipts of the whole, 
so the rateable value of one mile to the rateable value of the whole. This is 
in effect, to strike off from the gross receipt of a mile an aliquot part of tho 
sum which is struck off from the gross receipts of ihe whole, and assumes, at 
least, that the expenses are at one uniform rate throughout tho line. [Lord 
Camvb&ll then referred to the finding {supra, p. 274) that the expenses and 
receipts were not uniform, aud held that this finding excluded the adoption of 
the respondents’ method of calculation.]” 


The latter part of the judgment, so far as it relates to the 
expenses of the maintenance of the permanent way, is confirmed 
by London and North Wtotern Rail Co* v. Ilarhorne (*). That 

maintaining the inclined plane, or tunnel, or the additional cost of working over, 
or through, them. It is submitted that different considerations may apply to the 
two classy of expenses : vide infra , p. 277. 

(q) Cf. fl v. Coventry Canal Co. (1859), 28 L. J, M, C. 102: infra , p. 443 

(r) 15 Q. B., at pp. 1092,1095. 

(s) (1870), 34 «T. P. 044. But see also Leeds ft Liverpool Canal Co. v. Wiaan 
Union (1918). 11 L. G. R. 634; infra, p. 444. 
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case related to a line in the parish of Harborne, forming part o, 
a section under which there were (in other parishes but not in 
Harborne) coal mines in actual work. The subsidences caused 
by the coal mines increased the average cost v naile of 
maintenance of the line on the section, the u*age cos^ of 
maintenance per mile being found to be £815 0 Vi the whole of 
the company’s system, and Cl 107 over the section in question, 
while the actual cost in the parish was taken at £800. It was 
held that the proper method of making a deduction for the 
maintenance of the permanent way w as not to follow the mileage 
principle, but to take the actual outlay in the particular parish, 
and that this item was not to he varied in consequence of things 
in other parishes along the same railway (t). On the other hand, 
since this decision, in effect, directs that all expenses of mainten¬ 
ance of permanent way are to be treated as local expenses, it 
limits the expenses which can be treated as general expenses 
spread over the whole line. 

Remarks on the second Tilehurst Case, —The judgment in the 
second Tilehurst Case (u), though it professed to follow the judg¬ 
ment in It. v. London, Brighton and South Coast hail. Co.{;r), 
really departed from it. For in the Brighton Company's Case the 
rate afiirmed by the judgment was based on the parochial earnings 
and expenses ; and in the second Tilehurst Case, had the branch 
line been wholly in one parish, the separation of the branch from 
the trunk (which was the foundation of the appellants’ cal¬ 
culation) would have carried out the if parochial principle ’ to 
the fullest extent, and would have made the calculation rest solely 
on the parochial earnings and expenses. But this separation of 
the branch from the trunk was held by the court to be wrong. 
It is true that in the judgment in the Brighton Company's Case (y), 
the court held that it would be permissible to bring into account 
matters “ locally situated without the parish,” but it does not 
appear that in making the rate the parish officers had brought 
any such matters into account. 

The “ parochial principle,” as explained in the second Tilehurst 
Case , appears to be this : That the gross receipts in the parish 
are to be the starting point; and from these receipts are to be 
deducted expenses, though not necessarily the whole of the 
expenses, incurred within the parish (z); and some expenses 

(t) Sec also Great Eastern Hail. Co. v. Bishop's Stortford Union (1910), 75 J.P. 
GX ; Konatam and Ward, 19; cited infra , p. 278, note (h). 

(«) K. v, (it. Wcsimi Kail. Co. (1852), 15 Q. B. 879, 1085. 

(*) (1851). 15 Q. B. 818, supra, p. 270. 

(V) 8oe 15 Q. B., at p. 860, supra, p, 270. 

(*) The question what expenses are to be regarded as spread over the whole 
line is considered infra, p. 277. 
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(though not incurred within the parish) may have to be deducted 
if it can be shown that they " contribute to the earnings every¬ 
where ” (a); and a further deduction is to be made for tenants 1 
profits. But a great difficulty in applying the principle (apart 
from the difficulty of distinguishing between local and general 
expenses) is met with in a parish where the working expenses 
(estimated on any principle of apportionment) are greater than 
the gross receipts in the parish. Inasmuch as the rateable 
value is represented by the gross receipts in the parish, subject 
to certain deductions, it follows that the rateable value of the 
line in any parish cannot possibly be greater than the gross 
receipts in the parish, and may be much less, until it dis¬ 
appears altogether. But the courts have never yet held that a 
line has no rateable value, even when the line has been worked 
at $ loss. On the contrary, the court has held that a lino worked 
at a loss may have a rateable value (h). 

Distinction between local and general expenses. —In the second 
Tilehurst Case (c)/ Lord Campbell draws attontion to the fact 
that some railway expenses arc " general, contributing to the 
profits everywhere *’ ; while others “ seem purely local—a tunnel 
hero, an inclined plane there ^; and adds that "evon these are 
contributing to the earnings everywhere; without these tho 
traffic on either side could have no existence.* 1 It appears that 
Lord Campbell must have meant that some expenses not only 
seem, but are, purely local (d) ; but the judgment gives no test 
by which to distinguish between local and general expenses. 
But Lord Campbell seems to leave unnoticed the distinction 
between the cost of maintaining the hereditament itself, and the 
cost of working the trains which run over the hereditament. The 
definition of ‘ net annual value 11 in s. 1 of the Parochial 
Assessments Act, 1886, coupled with tho definition of "gross 
estimated rental 11 in s. 15 of the Union Assessment Committee 
Act, 1862 (e), showh that, before arriving at the gross estimated 
rental, no deduction must be made for "the cost of repairs, 
insurance, and other expenses necessary to maintain [the 
hereditaments] in a state to command the rent”; and that 

(<i) See 15 Q. R, at p. 1089, supra , p. 276. 

(6) See London and Noi'th Western Rail. Co. v. Cannock (18f>3), 9 L. T. ’25, 
infra , p. 279. But see also the remarks on this case in (treat Central Rail . Co. v. 
Banbury Union , [1909 1 A. C. 78. at p. 94 ; infra , p. 29S ; and East London Rail. 
Joint Committee v. Greenwich Union , [1913] 1 K. B. Cl2, infra, pp. 307, 313. 

(c) R v. Great Western Rail. Co. (1852), 15 Q. B. 379, 1085, supra, p. 274. 

(d) Otherwise the result would be to spread the expenses over the whole line, 
which was the very thing done by the respondents and rejected by tho court. 

(e) The Acts referred to are set out. in Appendix I. f infra . The argument 
stated iu the text is made still clearer by the definitions of “ gross value M and 
“ rateable value ” in s. 4 of the Valuation (Metropolis) Act, 18(59, which applies 
only to tho “ metropolis,’* 
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tho cost of these repairs, etc. must be deducted from the 
gross estimated rental, after it has been ascertained, to 
find the “not annual value.” Now the cost of the repairs 
and insurance of the hereditaments must mean the repairs 
and insurance of the same hereditaments of which the gross value 
has been ascertained, and must bo” limited to the repairs and 
insurance of the hereditaments (or parts of hereditaments) 
situated in the parish. If a house lying in one parish were held 
with a garden in an adjoining parish, but within the same 
curtilage, itwould.be Impossible to claim to deduct part of the 
cost of repairing and insuring the house in order to arrive 
at the rateable value of the garden. 

It is not clear whether the outgoings referred to by Lord 
Campbell in the passage cited above are tho additional expenses 
of maintenance, or of working. As far as the writer’s experience 
goes, the usual practice (f) with valuers is to charge the working 
expenses solely against the receipts of the parish where they are 
incurred. And the assessment sessions in Midland Rail. Co. v. 
St. Mary, Islington (</), even held that where working expenses 
were increased in the parish of Islington, by causes affecting the 
traffic after it had passed outside the parish, the extra expenses 
incurred in Islington were rightly taken into account in rating 
the line in that parish. On the other hand, a claim is sometimes 
made to spread the expenses of maintaining a tunnel (or a 
bridge) over the whole line (ft), and as a reason for doing so it 
is said that if all the expenses of maintaining the tunnel (or 
bridge) were charged against the receipts of the parish where 
they were incurred, there would be no rateable value left. Rut 
this argument assumes that the calculation of rateable value 
must commence with the receipts in the particular parish (i), as 

(/) We are not dealing with cases whore the rateable value is calculated from 
some payment in the nature of rent paid by one company to another ; these cases 
aro dealt with infra , pp. 279, 280. 

((7) Hyde’s Bat. App. (1886—1890), 139, at p. 146. 

(ft) Sec South Eastern Rail . Co. v. Greenwich Unim (1881), Hyde’s Met. Hat. 
App. 296. In T.ondon and North Western Rail. Co. v. Harbome (1870), 34 J. P. 
644, the Queen’8 Bench held that, for the maintenance of the permanent way, the 
actual expenses in the parish must be deducted: vide supra, p. 275. In Great 
Eastern Rail. Co. v. Bis nop* s Stortford Union (1910), 75 J. P. 01; Konsfcam and 
Ward, 19; the assessment committee claimed that the expense of maintaining the 
Stort viaduct in the parish of Thorley on tho linebotwuen London arid Cambridge, 
should bo spread over a longer section of tho line, ninety-one miles in length, 
i nstoad of being charged sololy against the receipts in Thorloy. The Herts Quarter 
Sessions (Sir Robert Homer sitting as chairman), without deciding that there 
never could be a vrork of such exceptional character that tho burden of maintenance 
ought not to be thrown on the parish in which it lay, held that the Stort viaduct 
was not of such an exceptional character ; and that the general rule was that the 
line iu each parish must take upon itself tho benefits and burdens of its position 
and nature. 

(t) The facts may be used in support of a contrary argument, thus : If the cost of 
repairing a hereditament swallows up all receipts earned on the hereditament, 
which still has a ratoablo value, it cannot bo right, to begin with tho receipts and 
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was held in R. v. London, Brighton and Smith Coast Bail. Co. (k), 
and 11. v. Great Western Bail. Co. (Q. But we shall find when 
we eome'fco decisions which make “ contrihutivo value a guide 
to 'ascertain rateable value, that the receipts earned in the 
particular parish have been partially or entirely disregarded (tn). 

Conflict of decisions as to the adoption of the “ parochial 
principle.” —In 1854 a conflict of decisions began, the effect of 
which may bo summarised here beforo dealing with the decisions 
in detail. In Newmarket Rail. Co. v. St. Andrew s-thc-l /«, 
Cambridge (n), it was held by the majority of the court (o) that 
in rating a branch line which was worked at ft loss it was not 
permissible to take into account a sum paid to the company in 
occupation, by way of guarantee by another company occupying 
the main line with which the branch communicated, the con¬ 
sideration for the payment being the traffic brought by the branch 
to the main line. But in the following month, in South Eastern 
Rail. Co. v. Dorking (p), it was held by the majority of the 
court ( 7 ) that in rating a branch line of which the South Eastern 
Company were lessees at a fixed rent, it was right to take into 
account the value of the branch as a feeder to the main line, and 
the payment of the agreed rent by the South Eastern Company ; 
and that the rateable value ought not to be calculated solely with 
reference to the profits made on the branch. Ihis decision, in 
effect, departs entirely from tho “parochial principle ” (r), since 
it brings into account profits earned in other parishes, and tho 
rent paid in order to secure those profits. 'I ho decision was 
confirmed in London and North Western Rail. Co. v. Cannock (s) 
which related to a branch line let to the North 11 ostern Company 

mako deductions for working expenses and repairs in order to arrive at rateable 
value. 

(/.-) (1861), 15 Q. B. 313, supra, p. 270. 

6ws«.' aw <**,.*** 

i>, 283; London and North Western Rail Co. v. Cannock (1863), ? V. 8i5, 
R. v. London and North Western Rail. Co. (1874), L. K. 9 4 •£' 

London and North Western Rail. Co. v. Irthhng borough (1876), 85 L. 1. 327, 
infra. p. 290. 

(n) (1864), 3 E. & B. 94, infra, p. 281. 

(ol F.iu.f. and Cor.KiuDQB, JJ., ditsenheme Lord Campbell, O.J. 
tp) (1854), 3 E. & B. 491, infra, p. 283. T 

(in Lord CAMPBELr., C.J., Colebidoe and OnOMPTON, 33 ..dissentunte Late, J. 
The change in the composition of the court, and of the majority, may ho noticed. 

( r \ The decision, In effect, confirms a case briefly reported (R. v. Eastern Counties 
Rail. Co. (1854), 18 Jur. 679 n.) in which it was held that, in rating a branch line 
which was worked at a loss, but for which a rent was paid, the rent (though an 
important element in tho calculation) was not the sole criterion of rateable value. 
If the "parochial principle " had been strictly followed, and the line were rated 
cm the net profits earned in the parish, the lino would have had no rateable value 
aud the rent would have been no criterion at all. The fact that the hue was 
worked at a loss is not mentioned in tho note of the caso in 23 L. J. M. v. 96 a.; 
7 Rail. Gas. 900 n. 

(s) (1663), 9 h. T. 325. 
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at a rent of k5,500 in perpetuity : the branch was worked at a 
loss, but was valuable in that it brought traffic on to the main 
line. It was held that the rateable value must.be calculated by 
ascertaining what was the value of the branch to the North 
Western Company, taking all its advantages into consideration. 
The current of decisions was setting strongly against the adoption 
of the “parochial principle.” but it turned again in Great 
Eastern Rail, Co. v. Haughley ( t ), which was confirmed by R. v. 
Llantrissant («)., In both these cases it was held that the rateable 
value of a line of railway in a particular parish depended on the 
earnings and expenses in that parish, the “ parochial principle ” 
being thus followed very strictly. But that principle was again 
disregarded in R. v. London and North Western Rail. Co. (r) 
and in London and North Western Rail. Co. v. Irthlingborough (y), 
the effect of which decisions is as follows: in rating a line of 
railway, the rent which a tenant will be willing to give for it must 
be taken into account, at all events where there is a possibility of 
competition for the occupation even though the rent he given 
on account of matters arising outside the parish, and though the 
line within the parish be worked at a loss. 

The effect of the cases above cited appeal’s to be as follows: 
In the ordinary case of a line, owned and occupied by one and 
the same company, and worked by them at a profit, the rateable 
value in each parish is to he calculated from the receipts and 
expenses in that parish; but in the case of a line held under a 
lease, or of a branch line worked at a loss in order to earn profits 
in another parish, the rent paid by the occupier, or the profits 
which this occupation enables him to earn in another parish, 
may properly be taken into account. 

As will be seen hereafter, the House of Lords, in Great Central 
Rail. Co. v. Banbury Union (a), havo held that the decisions are 
not reconcilable; but although in the particular case before the 
House it was held that the “ parochial principle ” must be 
followed, and that “ contributive value ” must not be taken into 
account, certain exceptions (or possible exceptions) were 
mentioned as not being governed by the decision then given (6). 
Before discussing what cases will come within those exceptions, 


(f) (1866), Ii. R. 1 Q. B. 660, infra, p. 285. The*judgments Ignore tho Dorking 
Case, and jK. y. Eastern Counties Rail. Co. and Ewulon end North Western Rail. 
Co. v. Cannock (cited above) are not oven mentioned in the arguments. 

(«) (1869). Ti. R. 4 Q, B. 854; S. C., sub nom. (treat Western Rail. Co. V. 
Llantrissant (1869), 33 J. P. 618; infra, p. 286. 

(/) (1874), Tj. R. 9 Q. B. 184; S. 0 ., sub n&ni. li. v. Bedford Union (1874), 43 
L. J M. C. 81, infra, p. 286. 

<y) (1876), 85 L. T. 327, inf ra, p. 290. 

(j) See Great- Central Rail. Co. v. Banbury Union, [1909] A. 0. 78, at 
pp. 98, 94; infra, p. 297. 

(a) [1909] A. 0, 78; infra, p. 294, (5) Vide infra, p. 300, 
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it may be convenient to note what are the principles laid down 
by the decided cases (taking them in chronological order) which 
will govern the rating of such lines as fall within the exceptions 
not covered by Great Central Rail Co. v. Banbury Union , 

Line worked under a guarantee : the Newmarket Railway Case. — 

In Newmarket Rail . Co. v. St. Andrew' sAhe-Leus, Cambridge (c), 
the Newmarket Railway Company agreed with the Eastern 
Counties Company to complete a branch communicating with 
the latter company’s main line at Cambridge ; and the Eastern 
Counties Company bound themselves (whenever the earnings of 
the Newmarket Company over their whole line should prove 
insufficient to pay a dividend of 3 per cent, on their capital) to 
make good the deficiency, to an extent not exceeding £5,000. 
The working expenses of the branch exceeded the gross receipts 
thereon; and the net receipts of the Newmarket Company (from 
their whole line) being insufficient to pay a dividend of 3 per 
cent., the Eastern Countios Company in the year immediately 
preceding the rate appealed against paid £3,705 to make up the 
deficiency. It was held by Coleridge and Ekle, JJ. (Lord 
Campbell dissenting), that in rating the branch the payment 
under the guarantee ought not to be taken into account. 

The judgments of Ekle and Coleridge, JJ., will (if carefully 
examined) be seen to be based upon the assumption that a rail¬ 
way company are to be rated in each parish for their profi ts in 
that parish ; and that the amount of the profits is the measure 
of the rateable value. On this assumption, all that remained 
to be determined was the question whether the payment made 
under the guarantee constituted part of the profits of the 
occupation. Erle, J., says : “ If the railway was let, the amount 
of rent would depend on the amount of annual profit to be made 
therefrom/’ Now, this is a statement of fact, which (it is 
submitted) was clearly untrue. It seems plain from the report 
that the Newmarket Company (in order to earn the guaranteed 
sum) must work the branch line ; they did in fact so work it in 
order to earn that sum: why then, regarding the Newmarket 
Company as a possible tenant of the branch (d), are we to leave 
out of consideration the real object of their occupation, and to 
say that “ the amount of rent would depend on the amount of 
annual profit to be derived ” from the branch line, when in fact 
the Newmarket Company continued in occupation notwith¬ 
standing the entire absence of profit? Again, suppose the 

(c) 11851), 8 E. & B. 94. * 

( d) The oofcaal occupier must be taken into account as a possible tenant ; s©q 
H. v. School Board for London (1886), 17 Q. B, D. 738, supra , p. 204, 
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Eastern Counties Company be regarded as possible tenants of 
the line (<?): it seems clear that they might be expected to give a 
substantial rent for the branch, notwithstanding the absence of 
profits thereon, inasmuch as they were willing to guarantee an 
annual payment to the Newmarket Company in order to induce 
that company to make and work the branch. No matter how 
great the profits on the branch, the Eastern Counties Company 
would get none of them as long as the branch was occupied by 
' the Newmarket Company : it is plain, therefore, that the Eastern 
Counties Company must have expected additional profits to accrue 
on the main line from the working of the branch. If they were 
willing to pay another company to work the branch, why might 
they not be supposed to give a rent and work it themselves—the 
object of the payment of the guaranteed sum, or of the rent, 
being the creation of additional profits on the main line ? Of 
course, if these profits are to be left out of consideration in rating 
the branch line, then the judgments of Erle and Coleridge, JJ., 
can be supported; but (it is submitted) not otherwise. 

It may, perhaps, be said that in Newmarket liail. Co. v. St. 
A ndre idsAhc+Lefts, Cambridge (/), the question whether “ conlri- 
butive value ” could be taken into account was not really raised; 
and that all that the majority of the court decided was, that the 
payment, “under the guarantee was not part of the profits of the 
occupation. There is no doubt that a payment made to the owner 
of propert 3 r , as owner, and not as occupier, cannot bo regarded as 
part of the value of the occupation (<j). Thus, in Shropshire Union 
Hailway and Canal Co. v. Lapleyih ), the appellants granted a 
lease of their railways and canals to the London and North 
Western Railway Company, who were to pay by way of rent a 
fixed rate of interest on the capital of the appellants’ company. 
The appeal related only to a part of the canals which were 
(according to the lease) to be worked by a joint committee of the 
appellants and the Northwestern Company, but in the name of 
the appellants. The portion of the canal in question, if rated 
on the net profits in the parish, was found to be worth £75 : but, 
if the rent paid under the lease were taken into account/was 
found to be worth £317. The question wavS, whether tiie rent 
could be taken into account: Blackburn, J., said : 

“The question depends on the true relation between the two companies. 
This rent rereived from the London and North Western Railway Company 

(f) A similar hypofchosis was made the ground of the decision in Z2. v. London 
and North Western Rail. Co. (1874), L. R. 9 Q. B. 134, infra , p. 286. 

(/) (1854), 8 E. & B. 94. 

((/) Cf. ii. v. Aire and Calder (1832), 3 B. & Ad. 533, infra , p. 438. 

(h) (1868), 32 J. P. 791. The case is reported somewhat differently, tub now. 
It. v. Overseers of Lajpley (1863), 9 B, & S. 068. % 
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It must be noticed that in this case the rent was paid, as one 
indivisible sum, for both the "railways and the canals of the 
Shropshire Union Company, and it does not appear on what 
basis the rent was apportioned at the sessions, as between 
railways and canals. The special Act recited that the lease was 
agreed to “ with a view to the economical and convenient 
working oj the railways." Nothing is stated in the report to 
show that the North Western Company would have given any 
part of the rent for the oanal by itself. 


Rent paid for a leased line : the Dorking Case.—In South 

Eastern Rail. Co. Dorking (i), the South Eastern Company 
had taken a lease at a fixed rent for one thousand years of the line 
from Redhill to Heading (which was constructed by an indepen¬ 
dent company). By a subsequent Act the line was amalgamated 
with the remainder of the South Eastern Company’s system, the 
independent company was dissolved, and the shareholders of that 
company were to receive (in lieu of the rent payable under the 
lease) perpetual annuities of the same amount from the South 
Eastern Company. The net earnings on the Reading line were 
less than the rent payable under the lease, less the statutory 
deductions: and were therefore also less than the substituted 
annuities. But the case found that the Itoading line brought a 
groat deal of additional traffic to the main line of the South 
Eastern Company : that the latter company thus derived benefit 
from the Reading line as a feeder to the main line ; and that the 
Reading line, if in the market, might be an object of competition 
in consequence of the spirit of rivalry existing between the South 
Eastern Company and other companies, the traffic on the main 
lines of which would be increased by the possession and control 
of the Reading line. Two rates upon part of the Reading line 
in the parish of Dorking were appealed against, one being made 
during the continuance of the lease, the other after the 
amalgamation of the Reading line with the South Eastern 
system. If the rent under the lease (or the annuities under the 
subsequent Act) were the proper criterion of rateable value, the 
rates were to be confirmed. The court were asked to decide (1) 
whether the rates ought to be confirmed ; or (2) whether the 
South Eastern Company were liable to be assessed in respect 
only of the net profit derived from the traffic passing through 
Dorking, irrespective of any rent, and of the value of the Reading 
line as increasing the traffic on the main line ; and (3) whether 
• (i) (1H54), 3 E. & B. 491, 
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the overseers were entitled to take into account the value of the 
line as an integral part of the South Eastern Railway, in 
addition to the net profit as derived from the traffic passing 
through Dorking. 

The court were unanimous in holding the rent (or the annuities) 
not to be conclusive of the rateable value. Coleridge, J., 
said (1c): 

“ Tito rent agreed, for and paid may be always taken m evidence, more or 
less strong* according* to circumstances, of that supposed rent from which, 
by the statute, the rateable value is to be arrived at ; and being* evidence on 
one side, if there be nothing to set against it, it may be of course conclusive. 
Still it is only evidence % and where there are any other circumstances in 
the case to influence the inquiry, it never can be looked to solely and 
conclusively ” (/). 

But upon the other question the judges differed in opinion, 
Crompton, Coleridge, JJ., and Lord Campbell, C.J., holding 
that the value of the lino as a “feeder” could be taken into 
account, Erle, J., holding that it could not.# Crompton, J., 
said (;/?): 

“ The value of the branch, as a feeder, is to be taken into account in 
ascertaining the rateable value. It is profit derived from the occupation of 
the laud; and it seems to me to bo impossible to say that the value to the 
persons willing to take the line, or the rent likely to be got from them, 
would not bo increased by the advantage of this line to, and from its being 
a feeder of, the larger railway. The value of the land in the parish is 
increased and enhanced by its being useful as increasing the profit that may 
be mudo in another place: and I think that the rateable value within the 
pari h may clearly be enhanced by matters in another parish.” 

And Lord Campbell, C.J., said ( n ): 

“ The liability of the appellants to he assessed in the parish of Dorkiug 
cannot be' confined to the net profit derived by the appellants from the 
traffic passing through that parish. They are only to be assessed in that 
parish in respect of property occupied by them in that parish; but its valuo 
in the parish may be enhanced by circumstances existing out of the parish. 
Idle appellants say truly that they are not to he rated in this parish for 
profits made elsewhere. I wish implicitly to abide by what is called the 
‘ parochial principle ’ of rating. But, upon that principle, we must see of 
what value the property rated in the parish is to the occupiers; and this is 
not necessarily determined by the pecuniary receipts for the use of it within 
the parish. . . . In estimating their profits in the parishes through which 

the main lino passes there ought to be a deduction in respect of what is paid 
for the line which is worked as a feeder to the main line/’ 

(fc) 8E. it B.*at p. 508. 

(l) Of. R. v. Eastern Counties Rail. Co. (1851), 23 L. J, 31. C. 96 n.; 18 Jur. 679 
u. ; 7 Kail. Gas. 90b n., vide supra , p. 279, note (r). See also East TjOndon Railway 
Joint Committee v. Greenwich Union t Kyde\s Rat. App. (1886- -1890), 210, at p. 2Jy, 
infra, p. 289; and East London Railway Joint Committee v. Greenwich and St. 
Olavc's Unions (1902), Hyde and Koustam’s Rat App. (1894—1904), 59, 

(m) 3 E, & B. t at p. 499, (n) 3 E. & B,, at p, 5.13. 
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Remarks on the Dorking Case. -As the decision in South 
Eastern- Rail. Co. v. Dorking (o) has been followed in London and 
North Western Rail. Co. v. Cannock (p), R. v.' London and \orth 
Western Rail. Co. (q), and London and North Western Rail. 
Co. v. Irthlmgbnmogh (r), and is possibly not altogether over¬ 
ruled by Great Central Rail. Co. v. Banbury Union (*), or by 
Great Western and Metropolitan Rail. Companies v. llamiiter- 
smitli (t), it may be as well to notice the full effect of the decision. 

Although Lord Campbell, C.J., in South Eastern Rail. Co. v. 
Dorking (u), stated that ho decided to abide by the “ parochial 
principle,” his judgment (and those of the judges who agreed 
■with him) cannot he reconciled with the ‘'parochial principle 
as it was stated in the earlier cases (v). For in R. v. London, 
Brighton and South Coast Rail. Co. (r), and in the second 
Tihhnrxt Case, 11. v. Great Western llaiL Co.{y), rateaole v; hie 
in each parish is made to depend on the gross receipts in that 
parish, from which certain deductions are to be made : so that 
rateable value in each parish cannot be more, and maybe much 
less, than the gross receipts in that parish. But in the Dorking 
Case , Lord Campbell expressly says that the value of the hue in 
the parish “ is not necessarily determined by the pecuniary re¬ 
ceipts within the parish,” and that the value may be greater than 
tho net profit from traffic upon it. If this be so, it may easily 
happen that tho rateable value in a particular parish may be 
greater than the gross receipts in that parish, which according 
to the earlier cases above cited could not possibly happen. 

Contributive value of branch lines : the Haughley and 
Llantrissant Cases.— In Great Eastern Rail. Co. v. Haughley {z) 
and R. v. Llanlrmant ( a ), the Queen’s Bench held that, in rating 
a branch line, “ contributive value ” must be excluded from con¬ 
sideration, and that rateable value must be based on the receipts 
and expenses in each parish. In Great Eastern Rad. Co. v. 
Haughley, the appeal related to a branch line forming part of the 
Great Eastern Company’s system, the rateable value being ascer¬ 
tained by deducting from the receipts in the parish the expenses 
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(actual or estimated) incurred in the parish. The respondents 
contended that the deductions were too great, because the expenses 
incurred in the parish (where the traffic was small) in effect helped 
to earn the receipts in other parishes, where the traffic was greater 
and the expenses consequently less in proportion to the receipts. 
But the court held that the additional profit earned by the acces¬ 
sion of traffic in other parishes was “ an accident to be assigned to 
the benefit of those parishes in which the accession of traffic took 
place, and not to a parish which had nothing to do with it.” 
This decision was expressly affirmed in It. v. Llantrmant, which 
related tc'part of a line let to the Great Western Company at a 
fixed rent (/>)• The line brought a considerable amount of traffic 
to the Great Western main line, and was a “ feeder ” to that main 
line. The only question was whether the value of the traffic 
contributed to the main line by the line in Llantrissant ought to 
bo taken into consideration, and the Queen’s Bauch held that it 
ought not. Mellok, J., said (c) : 

“ The ratouble value in each parish of a line of railway passing through 
several parishes must depend on the actual earnings of the part of the rail¬ 
way within the pari ioular parish, deducting the actual expenses of that part. 
Some difficulties have been introduced by confounding the hypothetical 
tenant with tho actual tenant; it is not because a particular tenant will 
give a large sum as rent that that is any criterion of the rateable 
vu 'ue ” (<f). 


Branch line for which several companies would compete. — 

Wc now come to the case, 11. v. London and North WeMern Rail. 
Vo. (c), which has never been directly overruled, and which in 
effect determined that in valuing a branch line for which several 
companies might compete, it is necessary to take into account 
“ contributive value,” that is, the value which the branch has by 
reason of its capacity for contributing to the profits which may 
be earned on other lines in other parishes. The appeal related 
to part of a branch line extending from Cambridge to Bletchley, 
where it communicated with the main line of the North Western 

(6) The rent paid for the whole line (of which about three-quarters lay in the 
parish of Llantrissant) was £4,000 a year; the rateable value in Llantrissant, 
found by the sessions aud confirmed by tho Queen’s Bench, was £270; 

(c) L. K. 4 Q. B.. at p. 867. 

(d) But see It v. School Board for London (1886), .17 Q. B. I). 738 (supra, 
PP* 204, 205). where the Court of Appeal held that the actual occupier of premises 
must be taken into account as a possible hypothetical tenant. This decision was 
approved by the House of Lords in London County Council v. Erith and West 
Ham, [1893] A. 0. 562. Blit in Great Central Bail. Co. v. Banbury Union, [1009] 
A. (J. 78, at p. 05, Lord Dus uni is apparently approved the ruling of Mkllou, J., 
as meaning that, although tho existing occupant may he regarded as a possible 
tenant, it is not decossarily right to assume “ that the existing occupier is to be 
hampered by each and every one oi his present conditions.’' See ah,o n. 800, 
infra, 

(*) (1874), L, R, 9 Q, B. 134. 
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Railway, At different places it communicated with the main 
lines of the Midland, Great Northern, and Great Eastern Rail¬ 
ways. The line, which had been originally made by independent 
companies, was vested in the North Western Company, the 
shareholders of the former companies becoming stockholders of 
the North Western Company, and receiving a guaranteed interest 
on the capital expended upon the line. The sums so guaranteed, 
if regarded as rent, and taken as the basis of rateable value, 
would have given a much larger value than that contended for 
by the appellants. In order to compete with the Midland, Great 
Northern, and Great Eastern Companies, the North Western 
Company charged the same fares to London as those companies, 
being lower fares per mile than those charged over the rest of 
the North Western system. The appellants treated the branch 
as part of the North Western system, and apportioned the fares 
paid for travelling over the branch line to London equally over 
the whole distance travelled, and deducted the expenses (where 
practicable) for each particular mile. The case contained the 
following finding: 

“ If the [branch] line were now in the market, either of t-lie three companies 
[the Midland, tlie Great Northern, and Great Eastern] would, in consequence 
of the traffic which it would bring to their line, be willing to acquire it upon 
the same terms in every respect as those upon which the appellants hold it* 
If so acquired by either of such other companies, they would work it iu a 
similar manner to that in which it is now worked by the appellants ; and under 
such circumstances the traffic upon it would not produce a higher rateable 
value calculated upon the principle now contended for by the appellants than 
what it now produces. The respondents contend that the above circumstances 
must, be taken into consideration iu estimating the rateable value of the 
appellants’ line.” 

It will be noticed that the appellants’ method of calculation 
followed btrictly, while the respondents’ contention departed from 
the “ parochial principle " of calculating rateable value from the 
net receipts in the parish. The court adopted the respondent 
contention, and Blackburn, J., said (J): 

“ i n letting a thing from year to year, the rent would be regulated by two 
matters, on the one hand by the benefit (y) the tenant would be likely to 
derive from the occupation : because he would not give more than that; on 
the other hand, by the nature of the property, such as its local situation, or 
how many persons there are who could supply him with sin equally eligible 
thing, and be willing to let it to him : for while he would not be willing to 
give more than he expected to make by it, he would not even give that ii he 
could get a similar thing at a lower rent. In the case in which we gave 
judgment the other day (Ji), we instanced the case of chambers iu one of the 

(/) L. R, 9 Q. B., at.p. 144. . t , . , 

((/j Note that “the benefit ” is not limited to the profit earned in the pnsn. 

()■) Mersey Docks v, Liverpool (1873), L, R, 9 Q. B. 84, at p. 9*. 
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Iiuib of Court. They are let at a higher rent than they would fetch else¬ 
where lbecause they give facilities to gentlemen to carry on the profession of 
barristers. And if the Attorney-General could only get one sot of chambers 
to carry on his business,he would give,probably, an enormous rent for them; 
but it so happens that there are a great, many sets of chambers, and the rent 
the Attorney-General gives is just the same as that given for a similar set by 
a. gentleman only called yesterday. Bo then the rent is given because the 
chambers afford facilities for carrying on the business; but the rent is not 
given according to the profits made, and the man who makes nothing gives 
just as much as the man who is making thousands a year. [Blackbpkn, J., 
then referred to the Autvwell Spring Case, M. v. New River Co.(i) and 
Allison v, Monkwearnwuth (k) , as showing that the value of the occupation is 
to be considered as enhanced by the matters to which it would give facility, 
and that it was immaterial ‘ whether the enhanced value came from a thing 
out of, or within, the pariah.* He next referred to the finding set out above, 
that each of the three other companies would be willing to acquire the 
branch line *011 the same terms as the appellants, and continued;] Now 
those terms are in perpetuity. If I took the view that that statement 
means what they would give only to buy the railway in perpetuity, and not 
that which they would be willing to pay for it from year to year, supposing, 
contrary to fact and contrary to what is likely to happen, the appellants 
offered to let it from year to year, I should say the parties had not given the 
court the right test; because a company might well give for the railway in 
perpetuity a much larger sum in proportion than they would give for it 
from year to year. I do not think the statement can mean that; it must, 
jneau to state something that would be taken into account if the railway 
were lettable from year to year for occupation each year. If that be the 
moaning I cannot help thinking* that the rent to be obtained for letting it 
would be enhanced by the fact that there were four competitors who would 
|>e willing to take it. I do not think that the whole of what would be given 
as rent from year to year is necessarily to bo taken, still less what it would 
let for in perpetuity; but I think the fact that there are those competitors 
who would be willing to bid for it, is an element to be taken into consideration 
in estimating the annual value.” 

In this case it was not necessary to determine what ought to ho 
the effect in money value of taking into consideration the rent 
which competing tenants would be willing to give, because it 
was agreed that if the respondents’ contention was right, the 
rate was to be confirmed. This question was subsequently held 
to l>e a question of fact for the sessions, not a question of law 
for the High Court (/). 

It must be specially noticed that in A*, v. London and North 
Western Rati. Co. (m) there was no suggestion that the branch 
line, at the date of the rate appealed against, was not of the 
same value to the appellants as it was when they acquired the 
line. Where a company acquired a branch line in consideration 
of payments which a change in circumstances, or experience in 
the working of the line, shows to bo too high, the payments 


(i) (1818), 1 M & S. 503, infra , p. 358. 
(l) Vid# infra, pp. 292, 293. 


(k) (1864), 4 E.A B. 18. 

(m) (1874), L. R. 9 Q. B, 134, 
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actually made by the company atC u .^ e y>i*e the criterion of 
rateable value, than the rent payable tin >noie of a dwelling- 
house which has altered in value is the critic n of its rateable 
value (n). So in Hast Lo?idon Rail , Co. v. Greenwich Union (o). 
at the London Quarter Sessions, a case relating to a line held 
under a lease, and very similar to It v. London and North 
Western Rail Co., the chairman (Sir P. H. Edlin, Q.C.) said: 

<k The rout payable under the lease may be evidence of rateable value, but 
is not the conclusive criterion—not the sole basis of calculation. We try the 
case on the assumption that the appellants may be able to show that the rent 
is not the true basis. It is open to them to adduce evidence to show that the 
rent agreed to be paid was a misconception, and that, if the agreement had to 
he made again, a different rent would be given.” 

The principle hero suggested was carried even further by the 
Court of Appeal in London and North, Western Hail. Co. v. 
Ampthill Union (p), which related to another part of the line, from 
Bedford to Blotchley, to which R. v. London and North Western 
Rail. Co.(q ) related. In the Ampthill Case the railway company 
contended that the line must be rated on the “parochial principle ” 
ot taking the receipts and expenses within the parish, and on this 
basis the rateable value was found to be £150 per mile. It was 
also found as a fact that no company, other than the North 
Western Company, would give a higher rent than this, or would 
work it on a fixed proportion of gross earnings. The respondents 
contended that the company, by occupying the line in question, 
secured additional profits on other parts of. their system, and that, 
as they Were paying in interest on the cost of construction a sum 
equal to £900 per mile per annum, they would be willing at least 
to give a rent equal to £075 per mile, which was the rateable 
value appealed against,, and the sessions adopted this contention. 
The Court of Appeal, while apparently prepared to hold that 
the earning of additional profits on other .parts of the system 
could be taken into account (;•), held that the sessions in 
admitting evidence of an agreement embodied in an Act passed 
as iong before as 1845, under which the interest was payable, had 

00 £/.«. "• ‘Shingle (1798), 7 T. It. 549 (supra, p. «07), with U. v. BcdwoiU 
(1807), 8 Last, 887. supra., p. 218. 

(o) Bydo 3 s Rat. App. (1886—1890;, 210, at p. 219. 

( p} S} 90 V> 71 J ' P 54& * (?) (1S74), Ii. R. 9 Q. B. 134. 

(r) The Court of Appeal which heard fcha Ampthill Cast, wa composed of the 
same three judges who hud just decided that 44 confcributive value ” could be taken 
into account in Great Central Bail Co. v. Banbury Union : see [1907 j .1 K . il. 717. 
Ttio two cases were in fact down for hearing in the Court of Appeal on the same 
day, but the Ampthill Case was sent back to the sessions to bo re-stated ard so 
was not finally disposed of tilJ some months after the Banbury Case There was 
no appeal to the House of Lords in the Ampthill Case , but the Banbury Case was 
taken up, and the decision of the Court of Appeal was reversed : uee 1906 A C. 78 
infra , p. 294. J * 
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admitted evidence which ^ks inadmissible (#), and that their 
decision must he se> ac. 

Branch line worked at a loss, but increasing the traffic on the 
main line, — In London and North Western Hail . Co. v. Ir tilling- 
borough ( t ), the North Western Company were occupiers of a 
branch line in a district in which the Great Northern and the 
Midland Companies had competing linos. The gross earnings of 
the branch within the parish were more than absorbed by the 
working expenses, plus the deduction allowed by the Parochial 
Assessments Act, 1886. The first finding of the quarter sessions 
was that 4 ' if the appellants were willing to let the [branch] line, 
it might reasonably be expected to fetch a yearly rent equal to 
45 per cent, of the gross receipts, the tenant paying all expenses 
of working and maintenance, as is customary in the cases of 
‘ working agreements * between railway companies.” The respon¬ 
dents’ third contention was that, “ when, as in this case, there 
are no direct rateable profits, the line is liable to be rated on 
the basis of the receipts derived from the enhancement of the 
traffic on the other parts of the system.” And the Queen’s 
Bench held that this contention, coupled with the first finding 
of the quarter sessions, was " perfectly right,” and that this was 
the test of the hypothetical tenant’s rent: and Blackburn, J., 
added that the court were not asked to, and did not, decide “ how 
this enhancement of traffic should be apportioned between 
various parishes.” 

The decision, it will be observed, confirms London and North 
Western Bail. Co~ v. Cannock ('ll), and B. v. London and North 
Western Bail Co. (r), and these three cases taken together 
appear to establish (if they are not overuled by Great Central 
Hail . Co. v. Banbury Union (y) or by Great Western and 
Metropolitan Bail Companies v. Hammersmith (#)) the proposition 
that in rating a branch line, “ contributive value ” can be taken 
into account. 

Railway held with a dock worked at a loss : the Grimsby 
Dock Case. — Although the case of Manchester , Sheffield and 
Lincolnshire Rail Co. v. Caistor Union (a) relates to the rating 

(s) It was argued that the lapse of time might affect the* weight of the evidence, 
but did not render it inadmissible, but the court overruled the contention. 

(0 (1876), 85 L. T. 327. ( u ) (1868), 9 L. T. 825, supra, p. 279. 

(x) (1874), L. K. 9 Q. B. 134, supra, p. 286. 

(?/) [1909] A. C. 78, infra , p. 294. (z) [1916] 1 A. C. 23, infra , p. 308. 

(a) Not, reported ; the case was decided in the Queen's Bench Division on 
June 2Sth, 1886; in the Court of Appeal on July 29th, 1886; and in the House ot 
Lords on July 1st, 1887. A short note of the decision of the Court of Appeal will 
be found in 2 T. Ij. R. 878; apd of the Houso of Lords in the Times newspaper 
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of a (look, not of a railway, it may be conveniently cited here as 
indicating in what way “ oontributive value ” must be taken into 
account. The appeal related to the Great Grimsby Docks, which 
were vested in the appellants. In the case stated by the arbitrator 
to whom the appeal was referred, it was found that £1,500,000 
had been expended on the docks ; that the great bulk (but not 
all) of the imports and exports of the docks were carried over the 
appellants’ railway, and they received an annual sum of over 
£275,000 in respect of such traffic. The railway and dock under¬ 
takings were worked as one concern. The dock charges were 
below the maximum permitted by the special Act, and were below 
the expenditure on the maintenance and management of the dock 
property. Having regard to existing competition, the charges 
were as high as could reasonably be made, and were the dock 
undertaking to be abandoned, the property of the appellants 
would be greatly depreciated as a whole, and their dividends would 
be considerably reduced. The appellants contended that the 
dock undertaking (either excluding or including the warehouses 
and sidings immediately adjoining the docks themselves) should 
he rated on its net earnings ; in which case the rateable value 
would be reduced to £6,914 or £566, according as the docks 
proper were rated separately or not. 

The respondents contended “ that the rateable value of the 
premises is the fair amount which a tenant from year to year, 
including among other possible tenants the railway company 
itself, would give one year with another for the premises, subject 
to the proper deductions for keeping them in a tenantable state 
of repair, and having regard to their being an adjunct to the 
railway, and to their capacity of being worked in connection 
therewith.” If this contention were correct, the rateable value 
was found to be £22,500. The arbitrator found that in fixing 
this value he assumed that the docks were in the hands of a 
private person who would have to let tbem to, or make a working 
agreement with, a railway company ; that the appellants would 
be the most likely tenants; and that, if they refused, another 
company would become the tenants at the estimated rentj but 
that such other company must obtain the necessary powers, or 
construct a new line, in order to obtain access to the docks (5). 
On these findings the Queen’s Bench Division gave judgment 
for tl" • respondents on the authority of the AmweU Spring 


for July 2nd, 1887. The weitor has collected the information given in the text 
from the print of the proceedings in the House of Lords. 

(6) It may he doubted whether it was permissible to assume the existence of a 
new state of circumstances, involving tie passing of another Act; sea Great 
and Metro, ■ titan Hail. Companies v. Hammersmith, [191GJ I A.C. 23, at 
P-303. 
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Case (<•), and li, v. Loudon and North Western Bail Co. (d) 9 and 
this decision was affirmed by the Court of Appeal, and by the 
House of Lords (e). 

it will be noticed that in this case, the courts really decided 
no point of law, because the findings of the arbitrator put the 
appellant out of court. Still, the case is instructive as showing 
(if “ eontributive value ” can be considered at all) what facts 
render it necessary to take it into account (f). 

Value of a “ link ” between other hues : line held under a 

jease. _ In North and South Western Junction Rail Co. v. Brentford 

Union (y), the appeal related to a line somewhat similar to that 
to which Jl v. London and North If estevn Rail . Co.(h) related. 
The line in question was constructed by the North and South 
Western Junction Company, and formed a connecting link 
between the South Western Railway, and the Great Western 
Railway, the Midland Railway, and the North Western Railway, 
the latter railway being in connection with the North London 
Railway. After being occupied for some years by the Junction 
Company, the line was let (i) in perpetuity at a fixed rent to three 
companies, viz., the North Western, the Midland, and the North 
London Companies, to be worked by those three companies, by 
means of a joint committee. The appellants contended that the 
line should be regarded as an integral portion of the systems of 
the three companies, and that the rateable value should be 
ascertained solely with reference to the receipts and expenses 
within the parish. If this contention were correct, the rateable 
value appealed against was to be materially reduced. The 
respondents contended that there must be taken into con¬ 
sideration (1) the enhanced price which the line would command 
by reason of its position as a connecting link ; (2) the probability 
that one of the three companies would give a higher rent than 
would be earned on the line; (3) the actual rent paid under 
the lease. The arbitrator (to whom the appeal was referred) 

(c) JR. v. New Bluer Co. (1818), 1 M. & S. 503, infra , p. 358 ; which decided 
that an occupation tuav be» enhanced by profit made elsewhere, 

<d) (1874), L>. R. 9 Q. B. 134, supra, p* 286. . . 

(e) This decision, in effect, overrules the decision of the Railway C.omxmsHioiiors 
in Manchester , Sheffield and Lincolnshire Bail Co. v. Caistorand Olondfcnxl Brigg 
Unions (1874), 2 Nev. & Mac. 63, that docks, wharves, etc., showing no surplus of 
receipts over expenses should be rated at tho value of unimproved land. _ 

(/) Compare the findings of fact in Nor tit and South 1Fas tern Junction Bail. 
Co. v. Brentford Union (1888), 13 App. Cas. 6 92, infra ; in which case the House 
of Lords decided that the special case raised questions of fact only. 

(p) (1888), 18 App. Cas. 692. The facts are set out in the report of the 
proceedings in the courts below ; 18 Q. B. D. 740. 

(h) (1874), L. R. 9 Q. B. 134, supra, p. 280. 

(i) The decision of the Queen’s Bench that the effect of the lease was to make 
the three companies the occupiers, instead of the Junction Company, is set out 

p. 318, where the facts are more fully stated. 
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was not satisfied that if an independent company, or one of the 
three companies, occupied the line, they would derive any benefit 
from the occupation of the line except the receipts for the traffic 
passing over it (7c), and therefore saw no reason to suppose that, 
if the railway was in the market, competition would induce those 
desiring to acquire it to give a higher rent than the net receipts 
they might oxpect to derive fr m the occupation. But he also 
stated in paragraph 22 of the case that if the line were occupied 
by an independent company, charging tolls, he believed they 
would earn receipts which would justify the rateable value 
appealed against (/) : but that this inference we a to a considerable 
extent a matter of speculation. The Queen’s 'tench held that 
the appellants’ contention was correct : but the Court of Appeal 
reversed this decision, and hold tha t the statement in paragraph 22 
was sufficient to maintain the rate (m). The House of Lords, 
however, without affirming or reversing the decision of the Court 
of Appeal, held that the case (as stated) raised no question of 
law (»), and remitted the case to the arbitrator to find 
affirmatively as a fact the value of the railway (o). 

One point in the judgments of the House of Lords in North 
and South Western Junction Bail. Co. v. Brentford Union ip), 
remains to be noticed. It appears to have been suggested in 
argument that the owner of a “ link line ” might be able to exact 
from the occupiers of the lines which it linked together an 
exceptionally high rent: and it is apparently with reference to 
this argument that Lord IIalsbury said: “ One topic, which I will 
describe as the blackmailing contract, I think ought to bo 
dismissed from any consideration ” [of rateable value]. It is 
obvious that if there is one line, and only one, between two 
large towns, a hundred miles apart, and one mile in the middle 
belongs to an independent company, they might extort an 
exorbitant rent from the owners of the other ninety-nine miles. 
But that exorbitant rent can hardly be the measure of the rate¬ 
able value, since a similar rent might be extorted for any other 
tingle mile in the like circumstances, but could not be got for 

(7c) This finding negatives the existence of any H contribalive value.” 
n\ ' Method of calculation would make rateable value depend on profits 
earned m i parish, nob elsewhere. The question remain.;, however, whether such 
tolls would be obtained under a “blackmailing contract,” referred to in the ne^t 
paragraph, and whothera new Actwould not be necessary, as to which, wee p. 311, 

infra . ^ , o B D 740 

fnV Cf* London United Tramway Co. v. Brentford Union (1907), 71 J. P. 249; 
2 Kona tarn, 410; Mersey Docks v.. Birkenhead , [1901] A. C. 175, at pp. 179, 180; 

p. 222. 

su J - ' See 13 App. Cas. 592. A report of the final judgment of the House of Lords, 
/^receiving the arbitrator’s report, will bo found in 1 Kon .tarn’s Eat. App., at 
alter , n p are the decision of tho assessment sessions in Midland Rail. Co. v. 
p. 375. uo< . Hyde’s Hat. App. (188C 1390), 139. 
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each and every mile at the same time, because no tenant could 
afford to pay such a rent. It is submitted that the hypothetical 
tenant’s rent for part of a line cannot rightly be calculated on a 
principle which it would bo impossible to apply to all the other 
parts. And this view seems to have been adopted by the House 
of Lords in Great Central Bail. Co. v. Banbury Union (q). 

Value of a “ link ” : guaranteed interest on cost of construc¬ 
tion.—In Great Central Bail Co. v. Banbury Union (r), an 
attempt was made to obtain an authoritative decision of the House 
of Lords, dealing with the conflicting decisions, above referred to, 
as to the adoption of the “ parochial principle,” or valuation on 
the basis of “ contribntive value.” The line in question was 
about eight miles long, connected at its northern end with the 
Great Central Railway at Woodford, and at the southern end 
with the Great Western Railway at Banbury, thus forming a 
main line route from the north to the south and west of 
England. The line was constructed under an Act of 1897 for 
interchange of traffic, and was opened in 1900. The rate under 
appeal was made in 1904, but it was not suggested that between 
1897 and 1904 there had been any change in the circumstances 
affecting the value of the line {«). The cost of constructing the 
line was about £280,000, which (in accordance with an agree¬ 
ment between the two companies, subsequently confirmed by 
Parliament) was advanced by the Great Western to the Great 
Central Company at 3A per cent. There were no stations or 
sidings on the line, nor did it originate any traffic; and the 
whole of the traffic on the line consisted of through traffic from 
one company’s system to the other. The Great Central Company 
contended that the rateable value of the line must depend on the 
net earnings thereon, and on this basis the rateable value of 
the line was £64 per mile. The respondents contended that 
the interest paid by the Great Central to the Great Western 
Company (which came to about £1,184 per mile) might properly 
be regarded as evidCvbe of the rent which either oi the two 
companies would be willing to pay for it. The sessions adopted 
this contention, and upheld the rateable valuo appealed against 
(which came to about £500 per mile). The King’s Bench 
Division reversed the order of sessions, but the Court of Appeal 
restored it, holding that in rating a line in ohq parish it was 


(V) (1909] A.. C. 78: at pp. 84 85, 95; et vide infra, pp. 805, 806. 

(r) r19091 A. 0. 78; reversing the dootapn of G. A., (1907] 1 1C. K 717; ind 
•(■storing the decision of K. B. D., [1906] 1 K. B. 597; reported also in 2 Kon^ m 
r,59; and .1 Konstani, 327. . 

O) Cf. London and North Western Rail, Co. v, Ampthfll Imon. ^7171 J p 
45 5 2 Koqatom, 378 ; supra, 289. ’ 1 iW ' J ’ 



permissible to take into account (as an actual occupier would 
take into account) the possibility of earning in another parish 
profits which would not be earned without the occupation of the 
line in question. The House of Lords reversed this decision, 
holding (1) that interest on cost of construction was irrelevant 
and inadmissible as evidence of the rateable value of the line in 
question (t); and (2) that the net profits earned in each parish 
were the proper measure of the rateable value of the line of 
railway (it). The former proposition was apparently intended to 
be of general application to every line of railway, but the latter 
was made subject to reservations and possible exceptions— by 
Lord Loreburn as to “ exceptional cases, where a railway 
company rents an auxiliary line, not really a part of its system, 
or a number of railway companies occupy in common a piece of 
line,” as to which he expressed no opinion (x) ; and by Lord 
Dunedin, that the existence of competition “ might enhance the 
value of a subject” (y). Deserving for the present the con¬ 
sideration of the cases not covered by the judgments, it may be 
convenient to cite extracts therefrom. 

Lord Lorebuiin referred to the usual method (z) adopted for 
arriving at the rateable value of a line of railway, by starting 
with the share of receipts earned in each parish, and making 
deductions therefrom for the working expenses, the government 
duty, rental of stations separately assessed, tenants’ profits, etc., 
which he described in Lord Watson's phrase as a “ formula ” (a), 
and stated that this method, though not ordered by any statute, 
was in ordinary cases a sound way of fixing value, and that 
courts of law had repeatedly allowed it. Lord Loreburn then 
continued (b) : 

“ It was not disputed that the formula to which I have refered is applicable 
to ordinary oases, But, it was said, the present case is out of the ordinary, 
he cause this particular lino, including 1 the portion of it within Wardington 
parish, has a value apart from the actual net, profits earned on it, and either 
the Great Central Railway Company, or the Great Western Railway Company 
might reasonably be expected to give a greater rent for it as a means of 
connecting their systems, which otherwise could not he effected. And so 
it was argued, interest on the cost of construction is an element which might 
properly he taken into account in ascertaining the rateable value, for it 
shows what the railway company would give as rent. Now I cannot assent 
to these contentions. If there he a special value in the Banbury branch 
line, it must arise because this line is indispensable for through traffic iVr : 

m See [1909] A.O. 78, at pp. 87, 95, 96; infra, pp. 296, 298. 

(u) [1909] A. C., at pp. 85, 86, 94, 95. 

(.t) [19091 A. C., at p. 87 , infra , p. 300. 
ty) [1909] A. C., at p. 94 ; infra, pp. 397, 302, 

Yz) This method is considered in dotail, infra, p, 337. 

(a) See North and South Western JuneHon Bail, Co, v. Brentford Union (1888), 
18 App. Cas. 592, at p. 594. 

(< b ) [1909] A. C„ at p. 85. 
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tlie north of England to the south and west, and therefore a railway company 
or companies occupying the other portions of the through June would give 
a great rent in order to occupy this also. No doubt that is true. It is 
also true of all other sections of the through line from the beginning to the 
end of it. No single mile could bo spared. The statute says the rateable 
value is what a tenant might reasonably’ be expected to give as rent. 
That is not to be arrived at by assuming that the hypothetical tenant 
already controls all the rest of the line he requires arid is driven by his 
necessities to pay excessively for the single link that he does not control (c). 
It would bo equally reasonable for the railway company to say, ‘ Here is a 
mile of railway line; you are to isolate it from the rest of the system, for 
all yon are to rate is this single mile; no one would give a sixpence for an 
isolated mile of railway; therefore the rateable value is nib When the 
me thod I have described is applied tho true view seeing to lie between these 
extremes. Each section is regarded as a profit-earning part of the system 
to which it belongs (d); each section is indispensable to the working of the 
system ; and I think the resulting inquiry is, if the whole system, wore to 
be let at once, though it be in separate sections, how much of the rent that 
a tenant would give for the whole is applicable to the particular section 
which is to be assessed ? That depends on profit earning. 

“ Even if there were a special value in this Banbury branch line which 
could bo considered in making the assessment, I do not see how it can be 
proper to measure that special value by the cost of construction or its 
annual equivalent, the interest payable on that cost. It is not merely that 
the rate of interest will depend on the financial position of the borrowing 
company and the security it can offer. Possibly that criticism might be met 
by a correction so as to assume an ordinary commercial inf* rest, The real 
objection is that cost is not a measure of rent (e). Many houses constructed 
at enormous expense notoriously fetch very moderate rents. Many portions 
of a railway cost immensely more than the average, where, for example, 
1 ho re are tunnels or bridges or embankments. If a railway company were 
considering what rent it could pay for an entire line offered for letting, the 
cost of construction would not be considered either of the whole or of its 
parts. Tho company would simply consider what rent it could pay so as 
to have a profitable concern ... I think evidence of the interest on cost 
of construction was inadmissible.” 


Lord Dunedin in the course of his judgment referred to 
examples of the two groups of cases cited above, viz. : (1) R. v. 
London , Brighton and South Coast Railway (/), Great Eastern 
Rail. Go . v. HaugJiley (</), and It. v. Llantrissant (h ); and (2 )South 
Eastern Rail. Co. v. Dorking (i), London and North Western 
Rail. Co. v. Cannock ( k ), R. v. London and North Western Rail. 


M See the reference to the “ blackmailing contract ” in Lord IJaj,sbi?bv’b 
judgment in- North and South Western Junction Rail . Co. v. Brentford Union 
(1888), 18 App. Gas. 592, at p. 594; supra, p. 293, and the remarks thereon infra 
pp. 3a5, 806. ' 

! d) See tho remarks on this passage, infra , p. 299. 
e) See the remarks on this passage, infra, p. 298, and supra , n. 234. 

</) (1851), 15 Q. B. 313; supra, pp. 270-272. ■ 

(p) (1866), L. R. 1 Q. B. 666; supra , p. 295. • 

{h) (1869), Li. R. 4 Q. B. 354; supra, p. 286. 

(t) (1854), 3 E. <fc B. 491; supra , p. 288. 

(h) (1SG3), 9 L. T, 235; supra, p. 279. 
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Co. (/), and London and North Western Iiail. Go. v. Irlhling - 
borough (m), and stated that the two groups were not reconcilable ; 
and that Lord Campbell, C.J., in South Eastern Rail. Co. v. 
Dorking (n), (though he professed to abide by the parochial 
principle) was not adhering to that principle as laid down in 
R : v . London , Brighton and South Coast Iiail. Co. Lord Dunedin 
then continued (o) * 

It is in this attempt to maintain the parochial principle, and at the same 
time to prerent its strict application, that I think the danger of the word 
‘ contributory ’ comes in. Contributory to what P To something outside 
the parish. In other words, this way of looking at it begins by assuming 
that the subject is parochially unproductive, i.e., without a value or 
parochially of small value, and then goes on to say it has a value or a 
greater value because it * contributes ’ to value elsewhere; whereas the real 
question is, Has it a value or has It not, and if it has, wliat is that value ? 
That a thing may have a value, although that value is not realised locally, 
seems an undeniable proposition. And accordingly in the Amwell Spring 
Case (p), which I take to be undoubted, law, the Amwell lands were not 
spoken of as contributing to value elsewhere, but they were valued at 
Amwell as being of £300 yearly value in respect of the advantages which 
the uncontrolled possession of the spring gave to the occupants thereof. 

M That being settled, the next, inquiry must be, What is the evidence of 
value? Now that will vary according to the nature of the subject; but it 
is obvious that one piece of cogent evidence is the existence of actual 
competitors for the subject, who, it can be proved, would be willing to take 
It at a certain yearly sum. Now it is certainly significant that in nearly all 
these cases where a value greater than what I may call, for convenience, 
the local value to the actual occupier has been allowed, this element of 
pCiupofition was present. [Lord Dux r .din then referred to the finding that 
competition existed in South Eastern Rail. Co. v. Dorking, It. v. London and 
North Western Hail. Co., and Londmi and North Western Rail. Co. v. 
IrthUngboreugh, cited above, and continued: ] x It seems to me that all of 
those judgments are supportable on these facts alone. 

“ And here I must pause for a moment to say that I respectfully differ 
from the view' as to competition expressed by Vaughan Williams, L.J.. 
in the Appeal Court in this case. I recognise the authority of the London 
School Board Case (q), ad of the J With Sewer Works Case (r). They 
seem to me to fix conclusively that rateable value is not destroyed either 
because (1) there is no profit do facto derived from the land, or (2) the 
occupants were disabled from making profits, or (3) there is no one in the 
world except the actual occupant, who, if the land as occupied were given 
up, would have any possible use for it. But while they thus settle that 
the absence of all possible competition does not destroy the value of a subject, 
they do not seem to me for one moment to infringe the proposition that 
the existence cf competition may enhance the value of a subject. It seems 


(1) (1874), jj. n. 9 Q. B. 184; supra, p. 286, 

(ml (1876), 35 L. T. 327 ; supra , p. 21k). 

in) (1854), B E. Sc B. 491, at p. 514 ; sujyra, p. 284. 

(0) [19091 A. C., at p, 93. 

(p) R. v. New River Co. (1813), 1 Mft & S. 503, infra, p. 358. 

( 5 ) (1886). 17 Q. B. P. 738. (r) [1893] A. C. 502. 
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to me, therefore, that where there is the fact of possible competition ami 
evidence of what the competitors might give, the assessors may well base 
on that the sum that would be given by the hypothetical tenant, and that 
ueh evidence was seemingly available in the three cases I have mentioned, 
The Cannock Case (a) I admit cannot bo so explained. No actual assessment 
was confirmed, and what was the ultimate position of the case I do not 
know. ... 

•‘I am prepared to concur in the proposal of the Lord Chancellor to 
allow the appeal on the ground that there are two alternative valuations 
submitted to us, in one of which no fault is apparent, while the other is 
Confessedly based on. the ‘taking into account’ of what I think is an 
irrelevant consideration, namely, the fact that interest at 3| per cent, on 
£280,000 was paid by the occupying company, the £280,000 being the cost 
of construction. Cost of construction is obviously an irrelevant considera¬ 
tion in getting at the rent to be paid by a hypothetical tenant. It was said 
to be so categorically by Blackburn, J., in London and North Western 
Rail Co v. Irthlinghorough (<) And the fact of the payment of the 

per cent, interest seems to me to be no more than a statement of tlio 
terms on which the Great Central Railway Company were enabled to raise 
the money—as little relevant as would bo a statement of whether they 
managed to place their original issue of capital at or below par (u). 

The effect of the decision in Great Central Hail. Cc v. 
Banbury Union. —It is perhaps possible to contend that the 
House of Lords in Great Central Bail. Co. v. Banbury Union (x) 
merely had to decide whether the sessions, in accepting evidence 
of cost, had admitted irrelevant evidence ; and that this question 
being answered in the affirmative, the adoption of the method 
of calculation based on net receipts earned in each parish 
necessarily followed, because the sessions had not suggested an V 
other method. But this is clearly not the view taken by the 
House of Lords in Great Western and Metropolitan Bail . Companies 
v. Hammersmith (y), in which it was recognised that in the 
Banlinry Cast: “ contributive value ’ * was excluded from 
consideration. 

In deciding that cost was not evidence of the rateable value of 
the line in question in the Banbury Case , Lord Loreburn used 
language which suggested (at first sight) that cost could in no 
case be evidence of rateable value. In addition to the difficulties 
created by this view, which have been already pointed out (a), it 
may be noticed that Lord Loreburn, in the same judgment, 

(s) London and North Western Rail. Co. v. Cannock (1861). 9 L. T. 325 ; supra , 
p. 279. 

(1) (.1876), 35 L. T. 327 • rupra f p. 290. 

(«) See also Metropolitan Water Board v. Chertsey Union, [1916] A. C. 33 1 ; 
supra, p. 214. 

ir) [1909] A. O. 78. 

U ) [T916] 1 A. C. 23, at pp, 37, 44, 49; infra , pp. 308, 311, 

(ft) Vide supra , p, 234, 
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•approved (&) of “the method usually adopted ” for valuing a 
running line, which involves inter alia allowances for “ rental of 
stations separately assessed/’ Now railway stations have always 
been in practice valued with reference to value of land, together 
with structural value of buildings, and though no doubt structural 
value and actual cost are not necessarily identical (o), still the 
actual cost of a building, or the minimum sum for which it could 
have been constructed, have in practice been the basis of countless 
valuations of railway stations; indeed, apart from cost, it is 
difficult to Imagine a satisfactory basis for the valuation of a 
large railway station, with the turn-tables and other special 
structures generally found there. If it be said that Lord 
Loreburn’s remarks were intended to apply only to running 
lines, and not to railway buildings (although houses were 
referred to as illustrations of the principle laid down), it must 
further be noticed that sidings (which earn no profits) have 
always been valued on the basis of tho cost of construction, in 
the same way as stations ; and any other basis of valuation is 
hardly possible. 

There is another difficulty which has already arisen in applying 
the decision in Great Central Hail . Co, v. Banbury Union . Lord 
Lorebukn, in giving judgment, said (d) : “ Each section [of a line 
of railway | is regarded as a profit-earning part of the system to 
which it belongs.” Apart from the question of competition 
between different railway companies, which will be considered 
hereafter (r), tho logical result of the judgment therefore is, that, 
as rateable value rises and falls with profits, when profits 
disappear, rateable value disappears also. And this must be so, 
even in the case of a branch line, leading to a colliery (/), or to 
a dock or port where the branch was before construction 
expected to be—and has proved to be—in itself a source of loss, 
although the loss has been more than recouped by the additional 
profits earned on— and the additional value contributed to—the 
main line, and although the expectation of making those 
additional profits on the main line furnished the motive for 
constructing the branch line For if the decision in Great 
Central Rail . Co. v. Banbury Union be not applied to such a 
case, and the branch line is rated for the value contributed to 
the main line, it necessarily follows that (in order to avoid rating 
the company twice over for the additional traffic due to the 
branch) the tribunal which fixes the value of the main line must 


( t>) See [1909] A. C., at p. 85. (c) Vide supra , pp. 236, 23T. 

id) [1909] A. C. 78, at p. 86, supra, p. 296. 

(e) Vide infra , pp. 302; *311. 

(/) As in London and North Western Bail Co, v, Cannock (1803), 9 L, T. 325 ; 
supra, p, 279, Soo also p. 301, inf ra , 
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embark upon “the hopeless inquiry ” (g) how much of the^profit 
on the main line has been taken into account by another tribunal 
in fixing the value of the branch. 

Possible exceptions from the rule in Great Contrail Rail. 
Co. v. Banbury Union.— At the close of his judgment in the 

Bdnbury Case, Lord Lorebubn said (h) : 

“ There may bo exceptional oase s, as for example where a railway company 
rents an auxiliary lino, not really a part of its system, ora number of railway 
companies occupy in ebuamon a piece of line. I do not wish to say anything* 
in regard to such cases, unless and until they come to be argued before this 
House, : Moling the danger of general rules, beyond the need of the oase 
under consideration. ’* 

First, it must be noticed that, in this passage, Lord Lqbeburn 
does not say that he would give a different decision with reference 
to the “ exceptional eases ” referred to by him ; he merely refrains 
from giving any decision as to such cases. The question there¬ 
fore whether those casos fall within the general principle is left 
open for determination when it arises; and it is submitted that, 
when it does arise, the question should be answered in the 
affirmative. It is an elementary principle in rating law that the 
nature of the title of the occupier, the duration and the nature 
of his tenure, are immaterial, in estimating the valuo of his 
occupation. He may be a tenant at will, a yearly tenant at a 
rack-rent, or a lessee for a long term at a nominal ground rent, 
or the freeholder ; but in each of theBe possible cases, his 
liability is measured by t.ho hypothetical yearly tenant’s rent. 
So that it ought to make no difference to the rateable value of a 
railway line, whether the company in occupation rent it as 
tenants, or are owners of it. But the description of the first 
“exceptional case” referred to by Lord Lorkbujin ends thus: 
“ Where a railway company rents an auxiliary line, not leally a 
part of its system ” (i). Now in rating a branch (or auxiliary) 
line which forms a part of the system to which it is auxiliary, it 
i. wrong, according to the decision of the House of Lords in 
Great Central Rail. Co. v. Banbury Union (confirmed later in Gnat 

{g) See the judgment of Lord Dunedin in Oreat Central Hail. Co. v. Banbury 
Union , [1909] A. 0. 78, at p. 96. 

in) [1909J A. 0., at p. 87. 

(i) It is not clear to the writer whr.fc is meant by this phrase. . Speaking 
generally, when a railway company rents an auxiliary line, it does so in order to 
make the line (in some sense at least) a part of its own system; through booking, 
or through carriages, or iu any case facilities for through traffic are so arranged 
that very frequently the travelling public do not know whether the line is rented 
by, or belongs to, the company whioh works it. It is assumed, however, in the 
text, that a line may be rented and worked by a company without becoming part 
of that company’s system. 
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Western and Metropolitan Bail, 'Companies v. Hammersmith (Jc) ), to 
take into account the additional profits which are due to the 
occupation of the branch, but are earned on another part oi the 
system of which that branch forms part, although ex kypothesi 
the connection between those profits and tho occupation of the 
branch is very close. If so, it is submitted, it must be wrong in 
rating a branch (or auxiliary) line, to take into account the 
profits earned on another system, of which that branch forms 
no part. 

The next possible exception suggested by Lord Lorbburn in 
the passage cited above is “ whore a number of railway companies 
occupy in common a piece of line.’ At first sight (at all events) 
it seems that this case is covered by the subsequent decision of 
the House of Lords in Great Western and Metropolitan Bail. 
Companies v. Hammersmith (Z), in which it was hold that in rating 
a line owned and occupied by two companies “ contributive value 
must be excluded, and the parochial principle was applied. It 
may be said that the case is different where the line is occupied, 
hut not owned, by two or more companies, and that in East. 
London Rail Jt. Committee v. Greenwich Union (>»), the Court of 
Appeal (in the interval between the two decisions of the House 
of Lords referred to) held that in such a case “ contributive 
value ” might he taken into account. But to this it may bo 
answered (apart from tho question whether the Last London 
Rail. Case was rightly decided) that occupation, and not owner¬ 
ship, creates liability to be rated, and that the quantum of 
liability is the same whether the occupier is or is not. also owner. 
If. however, it is doubtful whether the point is covered by 
authority, it is best to examine it on general principles. 

Now it was held by the House of Lords in the Banhnr Case, 
that in rating a branch occupied by one company in c .nection 
with its main line, the additional profits earned on the nain lino 
in consequence of the occupation of the branch cannot bo 
brought into account; and therefore, apparently, the rent which 
the company in occupation would give for the branch (if it were 
a tenant of the branch) ought not to be made the measure of 
value, if part of the motives for paying the rent for the branch 
would consist of the prospect of making additional profits on 
the main line. But if the rent which one company in occupation 
would give for the branch, in order to make profits off the 
branch, ought not to be taken into account, it seems to the writer 
to follow that the rent which two or more companies in joint 
occupation of the branch, would give for it in order to make 


(/c) [1916] 1 A. 0. 23, infra, p. 308. 
(to) [1913] 1 K. B. 012, infra, , 307. 


(() [1916] 1 A. C. 23, infra, p. 308. 
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profits off the branch, ought not to he taken into account (/*). 
If this is not so, the following anomalous result will follow. 
Suppose two distinct companies occupy in common under a lease 
a branch line which has itself a small traffic, and therefore a 
small rateable value, if that value is to be measured by the 
earnings on the particular branch; and suppose that the branch 
is regarded as an exception from the rule adopted in the 
Banbury Cane because it is occupied by two companies instead 
of one, and on this account is rated at a higher amount because 
of the additional profits which each of the two companies (by 
occupying the branch) earns on the other parts of its system (o). 
Next suppose that, without any alteration in the traffic or the 
earnings on the branch, or in the profits indirectly due to the 
occupation of the branch but earned elsewhere, the two 
companies are amalgamated, and acquire the freehold of the 
branch. The line will then be within the rule adopted in the 
Banbury Case, and the rateable value will fall, although its 
power of earning profits, either directly or indirectly, will remain 
unaltered. The only way to escape from this result is to say 
that the line, though no longer occupied by two companies as 
lessees, must be valued as if it were so occupied. But this 
would not only impose upon the rating authority the onerous duty 
of inquiring into the history of every line of railway, but would 
also contravene the rule that every hereditament must be valued 
under existing conditions, rebus sic stantibus (p). 

The effect of competition on the value of a branch.—In Great 
Central Rail . Co . v. Banbury Union ( 0 , Lord Dunedin said : 

“ The existence of competition may enhance the value of a subject. 
There!--'* where there is the fact of possible competition, and evidence of 
what the* mpetitors might, give, the assessors may well base on that the sum 
that would >o given by the hypothetical tenant.” 

It must be noticed that in the Banbury Case no suggestion 
was made that there was any competition for the line in 
question, and therefore the last sentence above quoted was not 
necessary for the decision of the case, although undoubtedly it 
was a necessary part of the review of the cases relied on by 
the Court of Appeal in giving the decision appealed against. 
Whether the sentence can be regarded as a mere obiter dictum 

( n ) The rateable value of a shop is not affected by the question whether the 
business carried on there, belongs to ono person, or two or more partners. 

(o) This, of course, would involve (in the rating of those other parts) the 1 ‘ hopeless 
inquiry ” referred to by Lord Duurdin in Great Central Bail . Co. v. Banbury 
Union, [1909] A. 0. 78, at p. 96, us to how much of the profits on those parts had 
been already taken into account in rating the branch. 

(p) See Chap. XIII., supra , p. 212. 

(q) [1909] A. C. 78, at p. 9 4 r supra, p. 29,7. 
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may be doubted, but if it is to be followed, it loads (in the 
writer's opinion) to a curious anomaly which would arise in the 
following possible cases. First, suppose a company ow ns and 
occupies a main line and a branch, and there is no question of 
competition ; the rating of the branch will then bo governed by 
the rule adopted in the 13 anbury Case, and the rateable value of 
the branch will be measured by the earnings on the branch 
without any addition for the additional profits which the 
occupation oi the branch produces on the main line. Secondly, 
suppose that the company being owners of the main line, but 
not of the branch, become tenants of the branch at a rent, which 
is calculated with reference to—and increased by reason of—the. 
prospect o? earning the additional profits on the main line (/), 
though there is still no question of competition; as, in fixing the 
hypothetical tenants’ rent for the branch, no addition may bo 
made (under the Banbury Case) for the additional profits earned 
off the branch, it is submitted that the rent paid by the actual 
tenant, being in part paid for—and increased on account of 
those additional profits, cannot be taken as the measure of the 
hypothetical tenant’s rent, which would be something less than 
the rent paid by the actual tenant. Thirdly, suppose that the 
facts just stated in the second hypothesis, as affecting the 
company owning the main line, and occupying the launch line 
as tenants, are unaltered, save that there are three other 
companies, each of whom (in order to earn additional profits on 
their main line) would give a rent equal to that actually being 
paid by the occupying tenant. If. as Lord Dunedin was 
apparently prepared to hold, the existence of competition makes 
the rent actually paid for the branch admissible as evidence of 
rateable value, it seems to follow that, where there is only one 
possible tenant for the branch, it is wrong to bring into account 
the prospect of earning what may be called foieign piohts, 
but where there are four possible tenants it is right to biing into 
account the foreign profits which each of the four might make, 
although in the case of each of the four tenants, if be stood 
alone, those same profits would be rejected as irrelevant to the 
inquiry. This seems almost equivalent to saying that the 
existence of one specified fact is irrelevant, but the existence 
of three other similar facts (each of which by itself would be 
irrelevant) will let in all four as evidence—and conclusive 
evidence—of rateable value. 

If it be suggested that the anomaly suggested above as 
between the second and third eases, would not arise, because in 

(r) This was probably the case in Lonchn and Norik Western Bail. Co. v. 
Cannock (im), 9 Ii. % 32* ; supra, p. 279. 



the Second case supposed, where the occupying company are in 
fact paying a rent without the existence of competition, the rent 
actually paid would be the measure of rateable value, as well as 
in the third case where competition existed, the answer must be 

(1) that this gets rid of competition as a determining factor, and 

(2) that if rent actually paid r a measure of value, though 
interest on cost is not, it follows that if in Great Central .Rail. 
Co. v, Banbury Union (h), the Great Western Company (instead 
of advancing the necessary capital to the Great Central Company) 
had constructed the line and let it to the Great Central Railway 
Company at a rent equal to interest on cost of construction, the 
rent thus paid would have been the measure of value, and the 
rateable value would have been enormously increased above the 
assessment appealed against, by reason of a change in the mere 
form of the contract between the companies. 

The valuation of improfUabie lines at nominal amounts.*—In 

Great Central Hail Co , v. Banbury Union (t), Lord Dunedin 
said ; 

“ No one wlion dealing* with inquiries into profits has, however protitless 
the undertaking, contended that the valuation of a railway line, or ot the 
land used l>y any undertaking* whatever, should be nil. The value of the 
land as agricultural always remains/’ 

In this passage allusion is, no doubt, made to a common 
practice (on the part of rail way companies) of suggesting that the 
assessment on an unprofitable line of railway should be reduced 
to such a sum per mile, or per acre, as would be equal to the 
value of an equal quantity of agricultural land in the same 
parish ; the suggestion being made in order to avoid having to 
contend before the parochial authorities that the advent of the 
railway company has taken land out of rating, and so has 
increased the burden on the other ratepayers. It appears, 
however, to the writer that such a practice is contrary to authority 
and logically indefensible. For it is equivalent to rating “land 
occupied in one mode as if it were occupied in another, the 
modes producing different rates of profit, and commanding 
different amounts of rent, than which nothing can be more 
unreasonable ” (w). Again, if branch lines (on which a loss is 
incurred) are always rated at the value of agricultural land (as 
a minimum), while main lines on which a profit is made are 
rated with reference to the full amount of that profit, without 
any deduction for that part of the profit which is earned by 
working the branch lines at a Iosb, the result is that the 

(a) [1909] A. 0. 78 ; supra, p. 294. [t) [1909] A. C. 78, at p> 89, 

(tt) B, v. Everist (1847), 10 Q, B. 178, at p, 207 ; supra, p. 218, 
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aggregate of the several assessments on main line and branches 
is greater than the true value of the whole undertaking: and 
there is a breach of the rule that, where an undertaking extends 
into several parishes, and the parts in those parishes are 
separately rated, “ the court is bound to protect the occupier 
from being rated beyond the rateable value of the whole taken, 
together ” (r). Again (it is submitted), it is very difficult to 
accept the dictum of Lord Dunedin above quoted (which was not 
necessary for the decision of the case before the House) that ** the 
value of the land as agricultural always remains.” Where land—- 
whether meadow or arable —which has a value for agricultural 
purposes is covered with ballast, sleepers, and rails, and fonced in 
by a railway company, its value as agricultural land in fact ceases 
to exist. If it be said that, as a matter of law, it ought still to be 
rated as agricultural land, the principle must apply universally 
(e.g,, when shops are pulled down to make way for an unsuccessful 
theatre, or for a chapel), and that the rule that property must 
be rated “ rebus sic stantibus ” (which has been held to bo law for 
about 150 years) is entirely abrogated (y). 

The “ blackmailing contract ” and the Banbury Case.—In North 
and South Western Junction Rail. Go. v. Brentford Union (. z ), Lord 
Halsbtiey had referred to a so-called “ blackmailing' contract,” 
by which was apparently meant a contract by which the owner 
of a long line of railway might be compelled to pay an exorbitant 
rent for a short section in the middle of it, in order to avoid the 
dislocation of the traffic over the whole. Such a rent was 
rejected by Lord Halsbury, in the case cited, as a possible 
measure of value; and this ruling was approved by Lord 
Dunedin in Great Central Rail. Co. v. Banbury Union (a). It 
may, however, be noticed that, in the Banbury Case, the rating 
authority were not really relying on any supposed contract which 
could be described as “ blackmailing.” If the owner of a house, 
or any other property, says to a possible tenant, “ my property 
is worth to any other person a rent of £‘20 a year only, but if you 
do not take it, you will lose a large sum of money for reasons 
applying to you alone, and I will make the amount of that loss 
the measure of my rent, and exact from you £500 a year,” the 
rent thus exacted might perhaps be figuratively described as 
blackmail. But this term could hardly be applied to a rent paid 
to a landowner who said to a tenant, “ You want a house of a 
particular kind; I will build you such a house on my laud, if 

(x) E. v. West Middlesex Waterworks (1859), 28 L. J. M. C. 135, at p, 138 ; see 
also Great Central Fail . Co. v. Banbury Union, [1909J A. C. 78, at pp. 87, 96. 

(y) See the oases collected in Cb&p. XIII., supra , pp. 212, 213. 

(?) (1888), 13 App. Gas. 592, at p. 594; supra, p. 293. 

(a) [1909] A. C. 78, at p, 95. 
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you will pay a rent equal to a fair rate of interest on tho cost of 
construction,” Whereby mailing the landlord’s outlay (not the 
necessities of the tenant) the measure of the rent. It was a 
hypothetical contract of the latter kind that was put forward as 
the measure of value by the rating authorties in the Banbury Case, 
and it is submitted that it could not be objected to as being a 
“ blackmailing contract.” 

There was, however, one objection to the arguments relied on 
by the rating authorities in the Banlrury Case, the force of which 
•was perhaps not fully appreciated. The Great Central Company 
were already owners of the rest of their system , and had—profit¬ 
ably or unprofitably—spent large sums in constructing it, when 
they contracted with the Great Western Railway Company to 
pay interest on the cost of constructing the link line. Now, 
assuming for the moment that payment of that interest was 
equivalent—or analogous—to the payment of an equal amount 
as rent, the rent which such a payment suggested would be paid 
by a tenant who was already owner of other lines, the outlay on 
which was spent beyond recall. The link lino had little or no 
valuo, unless it were occupied in connection with other parts of 
the Great Central Railway system; and for the purposes of 
rating one must assume a hypothetical tenant of the link, who 
mu 1 of course be in occupation of the other parts of the system. 
The proper form of the problem to be solved is (it is submitted) 
afe follows: “ What rent might a hypothetical tenant be 

expected to pay for the link line, if (at the time of fixing the 
rent for the link line) he were also becoming the tenant of, and farina 
the rent to be paid for, the other parts of the. Great. Central Railway 
system with which the link was connected ” If that is the correct 
form of the problem, it is not solved by proving that a company 
who are already saddled with the ownership of the other parts of the 
Great Central Railway system, has been willing to pay a specified 
sum, either as interest on cost, or as rent, in order to acquire the 
occupation of tho line ( b ). In other words, the case for the rating 
authorities is met, if it can be shown that the hypothetical 
tenancy for any section of an entire railway system ought, as a 
matter of law, to be assumed to be agreed upon simultaneously 
with the tenancies of all the other sections of the same system , 
where the traffic and the value of every section are in part at 
least dependent upon, and help to contribute to, tho traffic and 
value of the other sections. 


(b) In Great Central Bail. Go. v. Banbury Union, [1909] A. C. 78, at p. 95 
Lord r'CKKDij; said: “ Though you may certainly take the existing occupant as 
one of the possible takers, and as thus, so to speak, competing with the hypothetical 
tenant, X am not satisfied that you are entitled to assume that the.existing 
occupier is to be hampered by each and every one of his prccont oondtionsi” 
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If the assumption suggested in the preceding sentence must be 
made, it seems to furnish an additional reason for saying that 
the rent which (under the pressure of competition) would bo given 
for a lino by two or more companies, merely because they are 
already owners of systems connected with that line, ought not to 
be made the measure of rateable value (<■). 

The East London Bailway Case.—This railway was constructed 
by the East London Kail. Co. under an Act of 1865, in order to 
connect the railways on the north and south banks of the Thames. 
In 1869 it was let to the Brighton Rail. Co. for twenty-one years, 
under a lease whereby the Brighton Company worked the lino for 
53 per cent, of the gross receipts. In 1882 (under another Act) 
it was leased in perpetuity to six railway companies, viz. the. 
Brighton, the South Eastern, the Chatham and Dover, the 
Metropolitan, the District, and the Great Eastern, at a minimum 
rent of £80,000 a year, to be increased in certain events; and 
the lessors were empowered at any time (on notice) to csi.ll lor a 
revision of the rent by arbitration, on the basis that the sum 
allowed to the lessees for working expenses was not to exceed 
the actual expense. Consequently the lessees could not hope to 
make hij y profit oh the line itself, xxnder the lease, though obey 
miglit make a loss. 

The line was the subject of prolonged litigation (d), the 
London Quarter Sessions more than once refusing a case for the 
High Court, on the ground that the appeal raised only a question 
of fact. The line was worked by the joint committee, and the net 
receipts, after payment of working expenses, were never sufficient 
to pay the agreed rent of £30,000, and in 1907 and following 
years the working expenses exceeded the receipts, apait lioiti the 
liability to pay rent. The rating authorities relied on the fact, 
that under the terms of the lease, the lessees never could make 
any profit out of the East Loudon line itself, as all the profits 
were to be paid to the lessors; and contended that this showed that 
the six lessee companies took the line/not for the profits which they 
could earn thereon, but for the connections and accommoda¬ 
tion which it afforded: but they did not seek to rate the several 
* parochial sections of the line at rateable values commensurate with 
the rent payable under the lease. The joint committee showed 
that, valued according to the parochial principle, the line had no 
' 'rateable value, and they gave evidence to show that (at the date 
of the hearing) none of the six companies would take the line. 

(cl See alto x>.8C)%supra, ns tothe effect of competition ou v&luo. 

r). %Z y„J flidon HaiVJoin' Committee v. Greenwich Vnxon, Hyde B Bat. 
Am (1886--1890), 210; (1901). Hyde and Konstam, 60; (1907), 2 Kpirntam, 634 
( k" B. D.) , (19131 1 K. B. 612 (C. A.). 
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The Quarter Sessions in 1907 fixed assessments which represented 
about .£8,000 for the whole line, and took into account “ the 
position, connections, and accommodation afforded by the line,” 
This decision was confirmed by the High Court in 1907 (c) after 
the decision of the Court of Appeal in Great Central Rail. Co. v. 
Banbury (/), and before the reversal of that decision by the 
House of Lords. After this last-mentioned decision, the Joint 
Committee appealed again; the Quarter Sessions followed their 
former decision, and were upheld by the High Court and Court of 
Appeal ((f)* Farwell, L.J., said : (h) 

“ It is impossible to lay down any general rule applicable to all cases, or to 
divide the decided cases into categories, and to say that the parochial category 
is right and the contributory category is wrong, or vice versa : either or 
neither will be right or wrong according to the circumstances of the 
particular case. . . . The decision in the Banbury Case (i) was simply that 
the purchase money paid for the line was riot a legitimate element in the 
consideration of the rent payable by the hypothetical tenant in that case. It 
is true that Lord Dunedin's speech appears to go a good deal further, but 
none of the other Lords expressed their agreement with him, and Lord 
Ijokebukn’s speech is inconsistent with Lord Dunedin’s *’ (A*). 

It may be useful here to add that in 191*6, the East London 
Bailway was again the subject of an appeal to the London 
Quarter Sessions, when there had been a loss on working the 
line for eight consecutive years (apart from the payment of rent) 
and the sessions found as a fact that no tenant would give more 
than a nominal rent for the line (?). 

Great Western and Metropolitan Rail. Companies v. Hammer¬ 
smith.—This case ('w) related to a branch line constructed by the 
Hammersmith and City Rail. Co-, who, under the authority of an 
Act of 1866, sold their undertaking to the Great Western, and 
Metropolitan Rail Companies, in 1867, and by a later Act the 
Hammersmith and City Rail. Co. was dissolved, the line was 
vested in the other two companies jointly, and was carried on 
by a joint committee appointed by them, certain guaranteed 
dividends being paid on stock of the Hammersmith Company. 
The line extended from Hammersmith Broadway to a junction 

(e) 2 Konstaan, 684. 

(f) Sec [1907] 1 K. B. 717; [1909] A. C. 78 j supra, p. 294. 

{( 7 ) East London Rail. Joint Committee, v. Greenwich Union (1912), 76 J. P. 318 ; 
[19131 IK. B. 612. 

(k) '[1916] 1 K. B. at pp. $21, 623. {i) [1909] A. 0, 78 ; supra, p 294. 

(k) The effect of this judgment is considered, infra, p. 314. 

(0 East London Rail. Joint Committee v. Greenwich Union (1916), not reported 
from the shorthand notes. 

(m) [1916] 1 A. C. 23 ; reversing the decision of the C. A. (1914), 79 J. P. 57 ; 
and of K. B. P. (1913), 78 J. P. 59. The line extended also into the parish of 
Kensington, and the appeal related to both parishes, but it is unneoe sary to refer 
to any parish but Hammersmith. 



with the Great Western Kail, near Wostbourne Park, and through 
traffic was carried over that railway and over the Metropolitan 
Railway by a junction therewith at Bishop’s Road. There were 
several stations on the line, rated at substantial' sums. No, 
profits were made on the line, and the sessions found that if the 
line must be rated solely with regard to the earnings thereon, 
the rateable value must be nominal ; but it was also found that 
the ! line had a contributory value as a feeder to the systems of 
each of the Great Western and Metropolitan Companies, and that 
if the Sessions were entitled to have regard to contributive 
value, the assessments appealed against were correct. The line 
communicated directly only with the Great Western Company's 
line, and it was found that there was no competition with that 
company, but that (if the partnership between the Great Western 
and Metropolitan Companies were dissolved, and the Metropolitan 
Company were to be considered as having or obtaining running 
powers over the Great Western line) the Metropolitan Company 
would compete for the occupation of the Hammersmith line. 
The sessions reduced the rateable value to £100 as a nominal 
sum. holding that they were not. entitled to have regard to the 
contributive value of the line as a “ feeder 99 (n), but this decision 
was reversed by the King’s Bench Division (o). In the Court of 
Appeal all three judges apparently thought that the construction 
put upon the decision in Great Central Rail. Co. v. Banbury ( p) 
by the Court of Appeal in East London Rail . Co. v. Greenwich 
Union ( q) was erroneous, hut the majority of the Court, consisting 
of Kennedy and Phillimoke, L.JJ. (Buckley, L.J., dissenting), 
held that the Hammersviith Case was not distinguishable from 
the East London Rail. Case, and on this ground only dismissed 
the appeal (r). Buokley, LJ., said (s): 

“ This doctrine of contributive value . . . rested upon a fallacy. A branch 
lino or feeder, no doubt, has contributive value by reason of its contributing- 
traffic and therefore profit to the main line, but the main line also has contribu- 
tive value by reason of its contributing traffic and therefore profit to the branch* 
Every mile in the whole system of the railway is contributive to every other 
mile. It is erroneous to say that mile A contributes to mile B, without adding 
iii the same breath that mile B contributes to mile A. If you attribute to A a 
contributive value, you must do the same to B, and if you rate on profits in 
parish A adding contributive value, you must in parish B make an allowance for 
so much of the profits in that parish as has, in the form of contributive value, 
been already rated elsewhere. The fact is that if profits earned within the 
parish are taken as the basis of rating, contributive value is not excluded. 
The earnings of each mile of the line are due to, amongst other things, the 

( n) Cf . South Eastern Bail. Co. v. Dorking (1864), 3 B. 491; supra, p. 283. 

(o) (1913), 78 J. P. 59: (p) [1909] A. G. 78; supra , p. 294. 

iq) [1913] 1 K. B. 612; supra, p. 308. (r) (1914), 79 J. P. 57. 

($) 79 J, P., at p. 59. 



contributive effect of every other mile of the line. The result of taking* the 
profits earned in the parish as the basis of rateable value is not to exclude 
contributive value, but to take the aggregate amount of the contributive value 
of each mile and to spread it over all the miles of the system ” (t). 

The House of Lords (u) held (1) that the Hammersmith Case 
was not distinguishable from the Bmbury Case (,<;), and on this 
ground .held that contributive value ought not to be taken into 
account; (2) that no question of competitive value arose, 
because competition was found to be possible only on the 
assumption that the existing circumstances no longer existed; 
and (3) that the case was distinguishable from the East 
Tjimdon Hail. Case (y)* 

Lord Bbokmaster, L.C., said (z) : 

“ Diffent methods may be adopted for the purpose of arriving at [the 
hypothetical tenant's] rent, and no one method would necessarily be wrong 
because another might have been used. They may even vary with the 
different circumstances and conditions existing in different localities. It 
may. for* example, be possible in one parish to ascertain the annual ront for 
a portion of a railway by considering the fact that a rent is actually paid for 
the piece* of line in question. It may be possible in. another to show that 
the presence of various companies, seeking in rivalry to obtain possession of 
the line gave an additional element of value to the rent that would be paid ; 
or again it may be that the actual and special diameter of the lines them¬ 
selves might require a standard of value wholly inapplicable in other cases. 
Whatever method be adopted, it must be used in relation to existing facts. 
The phrase ‘hypothetical tenant". . . must not be allowed to introduce 
the idea of creating hypothetical competition or hypothetical circumstances 
by which to fix the rent. Further, although the actual occupier may 
properly be regarded as a possible tenant, this fact must not be used so as 
tn base the valuation on an extortionate rent fixed by reference to his 
special necessities. For instance, if a man’s house were in one parish, and 
his front garden in another, the rateable value of the garden should not be 
ascertained by considering how much the owner of the house would be 
compelled to pay in order to obtain access to his own front door. 

4 ‘ In the present cose ... in order to introduce the element of competition 
as between the appellants themselves, it would be necessary to assume tlio 
dissolution of the arrangement now existing and made binding by a statute, 
and the restoration, or rather the crea tion, of special rights of user and cross 
traffic over the Groat Western line by the tenant of the [Hammersmith] lino. 
Such considerations depend upon the assumption as facts of conditions that 
do not exist and may never arise, consequently they cannot be entertained, 
and the question therefore of a value attributable to competition may be 
disregarded. . . . Although [in the Banbury Case] the special fact to which 
regard was sought for ascertaining the value was the interest on the cost of 
construction of the line, yet it would have been just as pertinent to the 
inquiry to have urged that the increased rent was due to the added facilities 

(0 This judgment was expressly approved by Lord Atlinson ; [1916] 1 A, C., 
at p. 44 ; infra , p. 311. 

(u [1916] 1 A. 0. 23. (x) [1909] A, C. 78, supra, p. 294. 

(V) [1918] 1 K. B. 612, (4 [1916] 1 A. C., at pp. 35, 36, 37, 
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which the line iii dispute gave to tho Great Central Rail. Co., and this was one 
of the arguments in fact advanced. Such contentions were, however, rejected 
for reasons that, it appears to me, apply with equal force to the present 
case." 

Lord Atkinson said ( a ) : 

,; I do not think it is legitimate to regard the actual point decided in the 
Ilanimry Case (b), and ignore the ratio decidendi. The case is an authority 
for the proposition that where the profits of a section of a line are taken as 
the basis of its assess nout, contributive value is to be excluded as an 
addition to the value thus fixed. ... I concur with Buckley, L.J., in 
omnibus ’’ (c). 

Remarks on the Hammersmith Case.—The effect of the decision 
in Gt, Western and Metropolitan Rail . Companies v. Hammer¬ 
smith (d) may be considered first by itself, reserving for con¬ 
sideration later its effect on East Loudon Rail, Joint Committee v. 
Greenwich Union (e). First, the Hammersmith Case decides, or 
recognises the Banbury Case as deciding, that (in all ordinary 
cases at all events) *‘ contributive value n cannot be taken into 
account and negatives the contention that a branch can be 
rated at a higher amount on the ground that it acts as a 
<f feeder ” to the main line. And, as the Hammersmith Case 
related to a branch line, constructed by one company and after¬ 
wards sold to two other companies, the number of branch lines 
(if any) to which “ contributive value ” can be made applicable 
must be very small. And, the line being occupied by two 
companies, one of the possible exceptions suggested by Lord 
Lorebubn in the Banbury Case (/) from the rule laid down in 
that case is disposed of. Next, the II a/mmer smith Case decides 
that competition cannot be taken into account, if (in order to 
create competition) the existing state of circumstances must be 
supposed to be altered, or new statutory powers must be created. 
It is submitted that, on this view, the possible competition 
which was supposed to exist in South Eastern Rail, v. Dorkvmj (//), 
R, v. London and N. Western. Rail. Co. (Ji) 9 and L, and N . b . 
Rail. v. Irthlingborough (i), ought probably to have been left out of 
consideration ; and if so, then according to Lord Dunedin's judg¬ 
ment in the Banbury Case ( k), the decision in those cases cannot 
be supported. At all events, according to the rule laid down 
in the Hammer smith Case there must be many cases where 
competition (if possible at all) cannot be considered. In L. and 


{b ) [1909] A. C. 78 ; supra, p. 294. 
(d) [1916] 1 A C. 28, 


(a) [1916] 1 A. C., at p. 44. 

(c) Vide supra , p. 309. 

(e) [1918] I K. B. 612; infra, p. 312. 

(/) [1909] A. 0., at p. 87; supra , p. 300. 

(p) (1854), 3 E. & B. 491; supra, p. 283. 

(/i) (1874), Ij. R. 9 Q. B. 134; supra , p. 286. 

(i) (1876), 35 Li. T. 327 ; supra, p. 290. (k) [1909] A, C., at p. 94; supra , p. 297. 


N. W. Rail v. Thrapdon Union (l) the North Western and 
Midland Companies had entered into a ’working agreement to 
stop wasteful competition ; and the sessions held (1) that rate¬ 
able value should be arrived at regardless of any private 
agreement between possible competitors, and (2) that there was 
a reasonable probability that a tenant other than the North 
Western and Midland Companies would give a rent sufficient 
to support the rate appealed against. This decision was upheld 
by the High Court, but it is doubtful whether it can stand after 
the decision in the Hammersmith Case that existing conditions 
and statutory powers must be the basis lor calculating rateable 
value* 

In the Hammersmith Case it was suggested in the House of 
Lords that more methods than one of calculating rateable value 
may be permissible ; that for example the existence of a lease 
may in some cases be made the basis of calculation. But if, in 
the case of a lease the line in question is a branch such as that 
dealt with, in the Hammersmith Case, to which the ordinary 
parochial principle was held to be applicable, it is difficult to 
see why the line, so long as it is occupied under a lease, should 
have a higher rateable value than it would have if the lessees 
bought the freehold: for liability to be rated depends oil 
occupation, and it is a fundamental principle of rating law that 
the amount of the occupier’s liability is the same whether he be 
tenant or freeholder. Again, if in the case of a. leased line the 
rent is paid to secure profits to he earned off the line (in other 
words, if the rent is based on “ contributive value ” ) it is difficult 
to see how the rent (and therefore the “ contributive value ) 
can be admissible as evidence of rateable value, if the same 
“contributive value” would not be admissible if the lessees 
became freeholders. No doubt this anomaly would disappear 
if the value on the “ parochial principle ” were equivalent to the 
value suggested by the rent; but in that ease the evidence of 
the rent would not bo wanted. Again, if as was decided in the 
Banbury Case (m) y the payment of interest on cost of construction 
cannot be the measure of the rateable value of a running line, 
the payment of such interest in the form of rent ought not (it 
is submitted) to be made the measure ; for the mere form of the 
contract under which the occupying company holds the line 
ought not to affect its value. 

Remarks on the East London Railway Case.—This case (n) 
was decided in 1913, and when Great Wssterrt and Metropolitan 

(l) (1912), 77 J. P. 25. (w) [1909] A. C. 78 ; supra , p. 294. 

in) East London Rail Joint Committee v. Greenwich Union, [1913] 1 K.B, 612; 
supra, p. 307, 
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Companies v. Hammersmith (o),' came before the House of Lords 
it was arguM for the companies (1) that this case was governed 
by the Banbury Case (p) } and (2) that the East London Rail . 
Case was either wrongly decided or was distinguishable on the 
facts. It was pointed out by the House of Lords that the de¬ 
cision in the East London Rail. Case against the railway companies 
was based on the view that that case was distinguishable from 
the Banbury Case ; and that if in the Hammer smith Case the 
railway companies were right in contending that their case was 
governed by the Banbury Case, it was unnecessary to challenge 
the East London Case , In the result the House of Lords held 
that the Hammersmith Case was governed by the Banbury Case ; 
on this footing the decision in the East London Case was 
wrongly decided, unless it could be distinguished from the 
Banbury Case; and some of the judgments in the House of 
Lords professed to distinguish it from the Banbury Case , a 
point which it was not necessary to ^decide in the Hammersmith 
Case . The East London Railway itself is hardly likely to be 
again the subject of discussion in the High Court, as long as the 
quarter sessions adhere to their most recent finding that no 
tenant would give more than a nominal rerit for the line (q). 
But it is at least possible that a similar question may arise as 
to another line. 

It is submitted that the decision of the Court of Appeal in 
the East London Rail . Case is inconsistent with the decision in 
the Hammersmith Case , and that it is governed by and is not 
distinguishable r rom the Banbury Case. To take the latter 
point first, the points of difference apparently relied on were as 
follows : — (1) The East London Railway was occupied by lessees : 
the Banbury line by owners. This can make no difference, as 
the quantum of liability is not affected by the nature of the 
occupier’s title. (2) The East London Railway was occupied 
by six companies jointly, and not by one company. In the 
.//ammersmith Case , the line was occupied by more than one 
company, but notwithstanding this fact it was held to be 
governed by the Banbury Case. (8) The blast London Railway 
was taken by the lessees on terms which rendered it impossible 
for them to make any profits on the line. No doubt this proved 
that at the date of the lease the railway had, or was supposed to 
be likely to have, a " contributive value 99 : the absence of profits 
for some years before the date of the appeal showed that it had 
at that date no other value. It is true that the same could not 
be said of the Banbury line, but if this is regarded as a reason 

(o) [19161 1 A. 0. 23 ; supra , p. 303, (j?) [1909] A. C. 78, 

{q) \ ide wpra, p. 308. 
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for increasing the value of the East London Railway, this 
anomaly results :—the small rateable value of the Banbury line 
due to profits on the line may not be increased by tne expecta¬ 
tion of profits elsewhere ; but the rateable value of the Last London 
Railway (on which no profits at all can be earned) is increased to 
a large amount by the expectation of profits elsewhere, ibis 
leads to the curious result that the less valuable a branch 
seems to be on a working out of traffic receipts, the more certain 
it is that it has an enhanced value as the source of profits 
elsewhere 99 (r). 

Next the decision in the East London Case is inconsistent 
with that in the Hammersmith Case. In the former, Farwell,L J 
relied much on the view that Lord Lobebukn’s speech in the 
Banbury Case was inconsistent with Lord Dunedin’s {*). This 
view was directly contradicted by all three judges in the Court of 
Appeal in the Ilanunersmilk Case (i), and was not accepted by any 
of the live judgments in that case in the House of Lords, including 
that of Lord Loreburn himself (u ); all of which treated the judg¬ 
ments in the Banbury Case as consistent with one another. I he 
judgment of Fa smell, L.J., treats the decisions as to "con- 
tributive value ” as not overruled by the Banbury Case; a view 
which (apart from cases of competition) is inconsistent with 
Lord Dunedin’s judgment. Again, if in rating the East London 
Railway, i 1 con tributive value 99 due to profits on other lines 
is brought into account, those profits are rated twice over (,r), 
unless an adequate deduction is made in rating those other lines, 
and the ascertainment of the jamount of that deduction would 
involve the i( hopeless inquiry ” referred to in the Banbury 
Case (y ): for first the sum added for " contributive value ” on 
the East London Railway must he divided between the six 
lessee companies, and then the share allotted to each company 
must be apportioned among the various parishes into which 
that company’s line extends. If (as was said by Farwell, L.J., 
in the East London Case(^)) u contributive value or the 
“ parochial principle” may be relied on t{ according to the 
circumstances of the particular case,” no attempt will be (oi 
can be) made to “ see that the method applied does not expose 
the company to double rating, or that it is fair to oilier 
parishes ” (a). 

It is submitted that the decision in the East London Rail. 


(/*) Per Lord L jnedin; Great Central By* Co. v, Banbury , [1909] A* o. 78, at 

(*) Vide supra, p. 80S, (t) 79 J. P. $7. O 1 

(?) See iibc judgment of Bucklky, L.J., in Great Western and Metropolitan Bail, 
Companies v. Hammersmith (1914), 79 J. P-> at p* 59; supra , p. 809. 

(y) [190914. 0., atp. 96. . .(*)/** »«»«», p. m 

(a) Per Lord LoitEBUiiN, in the Hammersmith Case t [1916] 1 A, u., at p. ol. 
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Case ignores the real difficulty in rating the parochial section of 
a line of railway. The problem is not to fix the value of a 
hereditament complete in itself, but to value a part—in itself of 
no value—of a larger whole which has a value dependent upon 
the profits which can be earned on that whole. Consequently 
the valuation in each parish must be—in some sense—an 
apportionment rather than a separate valuation: and the 
aggregate of the separate parochial valuations ought to represent 
the true valuation of the whole, and each parochial valuation 
represents a deduction from a common fund out of which the 
rents for—and the rates on—the several parts are to be paid (/>). 

Running powers : leased lines—question of occupation.— 
Where one company has constructed (and is the owner of) a line 
and stations, and grants the right to use the line and stations 
to another company (or group of companies), either by giving 
running powers or by leasing the line and stations, two questions 
may have to be determined, viz.: (1) which company is the 
occupier ; and (2) how is the rateable value to be measured ? 
The first question, of course, determines the question which 
company is liable to pay the rate; but we shall see that the 
answer to the first question may also affect the amount of the 
rateable value (c), so that it may be important to determine the 
first question, even though, by special agreement between the 
companies concerned, the liability for the rates may be under¬ 
taken (as between the several companies) by one company 
only. 

The question of occupation is determined upon the same 
principles which apply in^he case of a dwelling-house, when the 
owner has let parts of the house to a tenant or tenants (d), and 
it has to be determined whether the landlord is, or is not, in 
occupation of the whole house, and the tenants are in the 
position of mere lodgers or not. The general rule is, that where 
the railway company which owns the line and stations, retains 
the general possession or management of the whole, and 
(subject to such possession or management) grants to another 
company the right to use the line and stations (even for so long 
a period as nine hundred and ninety-nine years), the owning 
company is the rateable occupier (c); but where the owning 

(b) See R. v. West Middlesex Waterworks (1859), 28 L. J. M. C. 135, at p. 138; 
in fra, p. 3T7. 

(c) Cf. R. v Fletton (1861), 30 L. J. M. C. 89, infra , p. 323, with South Eastern 
Rail. Co. v. Dorking (.1854), 3 E. & B. 491, supra, p. 283 ; and see the remarks on 
R. v. Fletton , infra , p. 330. 

(d) Vide supra , p. 37. 

(r) See Leeds , Bradford and Halifax Rail. Co. v, Armley (1861), 25 J. P. 711; 
R. v. Lord Sherard (1868), 33 L. 2. M, 0. 5, infra, p. 317; Midland Rail. Co. v. 
Rddgworth (1864), 34 L. J. M. C. 25, infra , p. 818. 
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company gives up the possession and management of the line, 
and grants the use of the line and stations to another company* 
the latter company becomes the rateable occupier (f). 

Running powers or easements distinguished from occupation*— 

The cases which distinguish between occupation and the 
possession of an easement (or running powers) may also be 
referred to (apart from the rating of railways) in considering 
generally the wider question*—what is meant by rateable 
occupation ? It may therefore be convenient to state somewhat 
more fully the facts of the cases above cited. 

In Leeds, Bradford and Halifax .Rail Co. v. Armley (g)c the 
appellants, who were the owners of the line in question, had 
granted to the Great Northern Railway Company, for certain 
kinds of traffic only, for a term of nine hundred and ninety-nine 
years, power to run trains over the whole of the appellants’ 
railway, the appellants keeping it in repair and providing 
gate-keepers. By a later agreement the appellants gave the 
Lancashire and Yorkshire Railway Company for a term of 
twenty-one years power to work traffic over part of the line, but 
retained the coal traffic in their own hands. It was held that 
the appellants were rateable as the occupiers. 

Although the fact that the power and duty of keeping the 
hereditament in repair is reserved to the owner is not conclusive 
evidence that the owner is in occupation, it is believed that there 
is no reported case in which it has been held that a grantee of 
running powers, to whom have been given the power and duty to 
repair, is not in occupation. So, too, the owner of a house, let 
to a tenant, may undertake to keep in repair, though the 
tenant be the occupier; hut if the owner grants a right to use 
the house to a person who undertakes to repair, it is difficult to 
contend that the grantee is not in occupation ( h ). The rule 
appears to be that the incidence of the duty of repairing may be 

(/) ooo North and South Western Junction Bail. Go. v. Brentford Union (1887), 
18 Q. B. D. 740, infra, p. 818; and note* that the decision as to this point is 
untouched by the decision of tbe Court of Appeal (18 Q* B. X), 754), or of the 
House of Lords (13 App. Cas. 592). A similar decision on very similar facts was 
given by- the assessment sessions in Midland Bail. Co. v. SL Mary , Islington, 
Hyde's Bat, App. (1886—1890;, 189 ; and by the London Quarter Sessions in 
London and India Docks v. Stepney and Poplar Unions, Hyde’s Bat. App. (1891— ■ 
1893), 153. See also B. v. Lord Sherard (1863), 33 L. J. M. 0. 5, infra , p. 317 (as 
to the portion of the station exclusively occupied by the London and North 
Western Rail. Co.), and Midland Bail. Co. v. Cambridge Union [ 1907), 1 Konstam, 
140, supra , p. 59. 

(g) (1861), 25 J. P, 711. 

(h) Of Sutton Barbour Co. v. Plymouth Guardians (1890), 56 J. P. 232, infra ; 
Bradley v. Baylis (1881), 8 Q. B. D. 196, supra, p. 38; Charterhouse School v. 
Gayler , [1896] 1 Q. B. 437, supra, p. 36. But see, however, Rochdale Canal Co. v. 
Brewster, [1894] 2 Q. B. 852, supra, p. 47, in which case the space appropriated to 
the grantee was part only of a larger hereditament, and not a hereditament 
complete in itself, 
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very strong (if not conclusive) 'evidence of occupation against a 
person in a position analogous to that of a tenant, but cannot 
be conclusive evidence in his favour so as to make him not 

rateable. . . , , ,, 

In It v Lord SherarA (i), which was a oase arising out of the 

decision in II. v. Flatten (/.■), the Eastern Counties Railway Com - 
pany were the sole owners ot the Peterborough Station, and by 
!v i Agreement with the North Western Railway'Company granted 
to the latter company for a term, of nine hundred and niucty-nmo 
years the right to use part of the station exclusively, and to use 
part of the station jointly with the Eastern Counties Company, 
in consideration of certain annual payments. The North Western 
Company undertook to repair that part of the station which they 
exclusively occupied, and the Eastern Counties Company under¬ 
took to repair the part jointly used, and to “ manage and conduct 
the affairs and business of the joint station ”; to provide the same 
amount of accommodation in all respects for the Nortn Western 
Company as for themselves, and act with impartiality in the 
management of the station ; and the expenses 0f the management 
and conduct of the joint station were to be divided equally 
between the two companies. As to the part the station 
exclusively occupied by the North Western Company, the latter 
company were admittedly rateable; but the Eastern ,,ounties 
Company contended that the two companies were m joint 
occupation of tb.o remainder. The court held that the effect of 
the deed was to give the right to the use of the joint station to 
the North 'Western Company, without taking the occupation out 
of the E. “era Counties. Company. 

In Suttoif'IIarbonr Co. v. Plymouth Guardians (?) ■ it was agreed 
that the harbour company should construct a tramway upon 
their own land, to the satisfaction of the South Western Railway 
Company’s engineer, and that thereupon the railway company 
should, until the companies should otherwise. agree (m), 
“ exclusively and efficiently work,, iminage, and maintain the 
same, due regard being had to the berthing amt oac.in r> . 
unloading of ships alongside of quay, and by and feT't he other 
lawful powers and duties of the harbour master ” of the h.'rbour 
company; and that the railway company should pay the ha r hour 
company £1,000 a year. The harbour company retained ^ 
right to land goods and do other acts incidental thereto upoil «-hO 
site of the tramway. The Queen’s Bench decided that, as long 
as the agreement subsisted, the railway company were in 

(i) (1863), S3 L, .T. M. C. 5. <*) (1861), 30 L. 3 . M. C. 89, infra, p. 828. 

it', (1890), 55 -T- P. 232. .... , _ . , 

(m) V teflStnfc at. will may be rateable: «ee R- v. Chelsea Waterworks Cloo.3), 

5 B. & Ad. 15b at p. 169, supra, p. 29, 
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occupation of the tramways, tlie control of the harbour master 
being as to the loading and unloading of ships, and not as to t he 
general management of the tramways. It seems clear that, had 
the working of the tramways been subject to the general control 
of the harbour company, the decision would h&ve been the other 
way O). 

In North and South Western Junction Rail . Co, v. Brentford 
Union (6), the junction company, who constructed the line, 
granted a lease of their line in perpetuity to the North Western, 
the Midland, and the North London Companies, Under the 
lease the rent was recoverable by action or by distress; the 
lessees were to have the exclusive right, of conducting, managing, 
regulating, and carrying on the traffic, and of fixing the tolls, 
rates, fares, and charges ; and the lessors, on the application of 
the lessees, were to make and publish all proper byelaws and 
notices of tolls. It was held that the junction company were not 
in occupation of the line (/>). 

The first Badgworth Case : the question of occupation. — In 

Midland Rail. Co. v. Badfiworth (q), tho railway in question was 
part of the lino between Gloucester and Cheltenham, which was 
constructed for the common purposes of the Great Western and 
Midland Companies ; and on completion the hajf of tho railway 
nearest Gloucester became by the special Acts the property of 
the Midland Company, and the other half was the property of the 
Great W estern Company. Each company was bound to keep its 
own half in repair, and paid the officers employed upon it. The 
line was of a mixed gauge, having three rails, of whir one was 
used only for the broad, another only for the narrow $ £ ' e traffic, 
and the third for both broad and narrow gauge > Great 

Western Company used only the broad gauge, t. e Midland 
Company used only the narrow gauge. The traffic of the 
Midland Company over the Whole of the line far exceeded that 
of the Great Western Company; and under the special Acts 
neither company coaid claim tolls for the use of its line from the 

(n) SwMofyweii Union v. Halkyn .District Mines Drainage Go., [1895] A. 0. 

117, supra, pn 65-68. _ . . . 

(o) ( -'SS7 \ 18 Q. .B. D. 740. The decision of the Queen’s Bench Di vision on the 

questionoccupation was left untouched by the decision of the Court, of Appeal, 
and pi tjke House of Lords : seo 13 App. Cas. 592. , . 

<f\ Compare tho decision of the assessment sessions on very similar facts, m 
Whir-mi nail. Co. v. St. Mary , Islington, Hyde’s lie*. App. (1886—1890), 1.89, 
with reference to the Tottenham and Hampstead Junction Railway; and London 
and India Docks V. Stepney and Poplar Unions, Hyde’s Rat. App. (1891 1893), 
158. See also Midland Pail. Co . v. Cambridge Union ( 1907),! Konst am, 140; 
supra, p. 59. 

(q) <1864), 34 L. «T. M. 0. 25 ; S. GY, sub now,. R. v. Midland Pail. Co. (1864) 

29 J. J?. 211. This caso is sometimes called “ the first Badgworth Case, ttfd?-;- 
tingUhih it from Great Western Pail . Co. v. Badgworth (1867), L. ft # Q. B. 251, 
infra , p, 323. 
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other company. The line in the parish of Bn,tig worth was part 
of the half which belonged to the Great Western Company, and 
both the Great Western and the Midland Companies were rated 
as occupiers of that part of the line ; hut the Queen’s Bench held 
t the Midland Company had merely an easement over, and 
not an occupation of, the part of the line belonging to the Great 
Western Company; and that in substance, though not in form, 
the effect of the special Acts was that each company granted 
running powers over its own line to the other company. 

One point is perhaps deserving of more consideration than was 
given to it ill the judgments of the court, it has since been 
decided (r) that a tramway company are rateable for tramways 
laid in the highway, although the public have an unrestricted 
right of passing over the surface of the rails. Now in the 
Badgworth Case the Midland Company were the only persons 
who used one of the rails on the Great Western Company’s 
property, although, of course, they could only use it by accom¬ 
modating their traffic to tho broad gauge traffic of the Uu at 
Western Company. And a very similar statement might be 
made of a tramway company who can only use their rails by 
accommodating their traffic to the public traffic. It may bo 
objected that the single rail above referred to, though used only 
by the Midland Company, was kept in repair by and belonged’ to 
the Great Western Company ; whereas the rails of a tramway 
company are repaired by and belong to the company who use 
them. But rateability depends on occupation, not On ownership. 

There is, however, one point on which the position of the 
Midland Company maybe distinguishable from that of a tramway 
company. A tramway company are the only persons who use and 
have a legal right to use , the rails as a tramway : whereas, although 
the Midland Company were the only persons who did use tho 
single rail above referred to, the Great Western Company appear 
to have had, under the special Acts, a legal right to use it, if they 
adopted narrow gauge rolling stock (»). 

The effect of the decision in the first Badgworth C ase (t) upon 
' tiie measure of value applicable to the Great Western Company s 
line will be considered when we deal with the second Badgworth 
Case («). 

Agreements as to tunning powers.—It has been seen (») that, 
where one company which is in occupation of the railway, grants 


(r) Pimlico Tramway Co. v. Greenwich Union (1873), It. R. 9Q. B. 9; infra, 

(8)Beo the judgment of Crompton, 3., S4 L. J. M. 0-, at the end of p. 29. 
in Midland RaiKCo. v. Badgworth ( 18 M), 34 L. J. M. C. -5. 

(,,) Great Western Bosh Co. v. Badgworth (1867), It. R. 2 (J. B.-51, infra, p. — 
(x) Supra , p. 315. 
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running powers over that railway to another company, the latter 
company (having merely an easement or way leave) is not rate¬ 
able. It now has to be considered on what principle the former 
company is to be rated. 

Two classes of cases have arisen — -(1) where each of two com¬ 
panies have granted running powers over their line to the other 
company free of any toll, or money payment (y); and (2) where 
one company has granted to another company running powers, 
in consideration of a toll (z), or a fixed money payment (a). In 
neither class of cases can it be said that the decisions are easily 
reconciled. A summary of the decisions is given below (b), but 
it may be useful first to examine them in detail. 

The Brighton Company’s Case : mutual running powers toll- 

free. _ In R. v. London, Brighton and South Coast Rail. Co. .(c) 

each of two companies (the South Eastern and the Brighton) had 
the right to run, free of toll, over a given portion of the other 
company’s line, the portions being in different parishes. In rating 
the Brighton Company, the question was raised whether there 
should be brought into account such a toll as the South Eastern 
Company would have been willing to pay for the use of the 
Brighton line, if that use had not been allowed for by giving the 
Brighton Company a similar use of the South Eastern line: and 
if so whether the Brighton Company were not entitled to deduct 
from the imaginary toll, which they would have received, the 
amount of the toll which they would have had to pay for the use 
of the South Eastern line, as being part of the working expenses 
necessary to earn the toll on their own line (d). The sessions (in 
effect) found that the Brighton Company received a rent in kind, 
and took into account the rent which the South Eastern Company 
would have given for the right of running South Eastern traffic 
over the Brighton line ; but in estimating the working expenses 
to be deducted from the gross earnings within the parish, they 
allowed (besides the general costs of maintaining the way in a 

(j/) See R. v. London, Brighton and South Coast Bail. Co. (1851), 15 Q. B 
818, and Qreal. Western Rail. Co. v. Badgv’orth (186V), L. R. 2 Q. B. 251, infra 
p.. 328. 

( 5 ) R. v. S. Paneras (1863), 32 L. J. M. 0. 146, infra, p. 339. 

(a) R. v. Fletton (1861), 30 L. J. M. 0. 89, infra, p. 328; Altrincham Union v. 
Cheshire Lines Committee (1385), 15 Q. B. I*. 597, infra, p. 325. In Sculcoates 
Union V. Hull Docks, [1895] A. 0. 136, infra ; p. 327, the railway company had 
running powers over the dock company’s rails free of toll, but presumably some 
valuable conskteration had been given: vide infra, p. 332. 

(5) Infra, p. 881. (c) (1851), 15 Q. B. 318. 

Id) The argument or> behalf of the rating authorities used this illustration : 
“ If t.vo persons, occupying contiguous fields of equal sire and fertility, agreed each 
to let the cattle of the other pasture throughout both, neither could claim an 
abatement of the ra te by reason of a diminished value of the occupation : land 
subjected to that contract would let as high as if free from it ” (sec 15 Q. B., at 
p. 336). It is submitted that there is no answer to this argument. 
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working condition, and watching it) such further sum as they 
found to be reasonably incurred by the Brighton Company in 
collecting the supposed rent. The decision of the sessions was 
approved, subject to a qualification which is very obscure (r), 
as appears from the following extract from the judgment of 
Coleridge, J. (/): 

“ YVe think that the sessions rightly decided this [i.e., the arrangement for 
running* toll-free over each other’s line] to be rent in kind, earned by tills 
land. It seems to us exactly the same In substance as if so many tickets 
were daily issued, without money .paid for them, to the South Eastern 
Bailway Company, in return for so many received from them. The tickets 
mutually transferred would, on either side, represent so much money earned. 
But then we think these earnings must be subject to exactly the same 
deductions as if they were received in money. Tho rate therefore will, in 
this respect, bo amended according to the principle now laid down.” 

Now the general principle here laid down is perfectly correct, 
but tbe application of that principle is rendered obscure, and 
perhaps entirely wrong, by a complete misapprehension of the 
facts. The general principle appears to bo that where one 
company grants running powers over its own line, free of toll, to 
another company, in consideration of a grant of similar running 
powers over the line of the other company, free of toll, it must be 
assumed (when dealing with the rating of the two lines) that each 
company gives, and receives, a money payment. Consequently, 
in rating the Brighton Company’s line, it must be assumed that 
the Brighton Company receive a money payment in the nature of 
toll from the South Eastern Company. The misapprehension as 
to tho facts consists in supposing that this payment in the nature 
of toll is of the same character as the payments made by the 
public to the Brighton Company for tickets. Suppose that the 
imaginary toll is £1000, and that the Brighton Company receive 
another £1000 from the sale of tickets in the same period. The 
former sum would be free from, while the latter would be subject 
to, the working expenses of providing locomotives, carriages and 
wagons, and paying the drivers, guards, etc. In calculating 
the amount of the toll which a company will pay, the fact that the 
company will have to bear the expenses here referred to, is of 
course taken into account, and the amount of the toll is presum¬ 
ably, in proportion, less than the gross receipts. But if, in the 
extract above quoted, Coleridge, J., meant to say that earnings in 
the nature of toll must be subject to exactly the same deductions 

(e) It is remarkable that, the head-notes to tho report 1 ; in 15 Q. B., at p. 318, 
and 20 L. J. M. C. f at p. 124 (which state the reporters' views of the effect of the 
written judgment.) are diametrically oppo-ed to one another. The head-note to 
the report in 6 Rail/Caa., at p. 440, follows the Law Journal report. The judgment 
itself is in tho same words m all the reports : see, further, note (g), infra , p. 322. 

(/) L> Q- B., at. p. 366 ; 20 L. J. M. C., at p. 146. 



its if they were received in money from passengers travelling in 
the Brighton Company’s trains, then it is plain that he completely 
misunderstood what the nature of a toll is (g). If tho sessions to-* 
brought into account the whole of the earnings of the South 
Eastern trains, instead of the imaginary toll paid out of those 
earnings, the judgment could be supported; but not otherwise. 

The suggestion referred to in note (g) that (on the assumption 
that each company paid a toll to the other) the payment of a toll 
for using ono piece of line, should be regarded as an expense 
necessary to earn the toll on another piece of lino, appears to be 
clearly wrong. -Suppose that each of the two companies paid the 
same amount of toll, but that there was a separate agreement as to 
each toll: and suppose that the agreement under which the (South 
Eastern Company paid a toll came to an end, and that company 
ceased to use the Brighton line. The Brighton Company would 
still have to pay a toll for their use of the South Eastern line: and 
this shows that the payment of that toll cannot be regarded as an 
expense necessary to earn '. he toll received from the South Eastern 
Company, but was an expense necessary to the earning of the 
Brighton Company’s receipts earned by their trains running over 
the South Eastern Company’s lines. 

The two Badgworth Cases : questions of value. In the first 
Bmhjworth Case (h), where the Midland and the Great Western 
Companies each owned half of the line between Gloucester and 
Cheltenham, and each company had running powers over the 
half belonging to the other company, it was hold that the Great 
Western Company alone were rateable in respect of the half 
belonging to them, and that the Midland Company had no 
occupation of, but merely an easement over, that hall. In the 
case stated by the sessions, it was stated that the traffic of the 
Midland Company far exceeded and was more profitable than 
the traffic of the Great Western Company over the railway. It 
was contended in argument that the effect of holding the Midland 
Company not to be occupiers of the part of the line belonging to 
the Great Western Company, would be to deprive the parishes in 
which that line lay of the value of the Midland Company’s traffic, 

(g) The head-note to the report in 20 Ii. J. M. 0.. at p. 124, represents the judg¬ 
ment to mean that " the Brighton Company ware entitled to deduce [from the 
imaginary toll payable to them] the value of the tolls payable by them in respect 
of the passage of their traffic over an equal portion of the line of tho South 
Eastern Company.” . Now, assuming that the toll payable by each company was 
the same, the judgment (thus interpreted) in effect gets rid of the toll altogether, 
by putting down the same sum on both, sides of the account. Or, assuming that 
the"" toll payable, and the toll receivable, by either company are not equal in 
amount, the result is that in one parish the value of toll receivable must, be a 
minus quantity. It is difficult to boliove that the court appreciated and intended 

‘ h (h) ^Midtund Bail. Co, v. Badgworth (1864) U L. J. M. C. 95, supra, p. 8.18, 
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because the Great Western Company could never be rateable in 
respect of the profits derived from the line by the Midland 
Company. But Cookburn, C.J., said (i) : 

t( I do not at n!l agree to that proposition. I think, if it is established 
that tho Great Western Company are the occupiers, and the sole occupiers, 
it follows as of course that they are rateable in respect of that occupation. 
Then the question presents itself, in respect of what value are they rate- 
able? In respect of the value of the line. If they do not get the whole 
of the profits of the line, if they do not derive the whole amount of the 
profits, that is their own concern. Why is it that they do not? Because 
they have agreed, instead of taking a certain proportion of the profits which 
may be made on this part of the railway, to take a certain proportion of the 
profits made on that part of the railway belonging to the Midland Company. 
Counsel for the respondents says that is an unprofitable bargain. What has 
the parish to do with that ?'' 

&nd Mellor, J., said (k ): 

” It is clear what the foundation of the rate must be ; it must be the value 
of the occupation of the line to the Great Western Company, plus the use 
which the Midland Company make of it, paying for it to the Great W tern 
Company, in point of fact, by allowing them running powers over their 
portion of the line. 5 ” 

Tho second Badgworth Cam: (1) arose out of this doffision. The 
Great Western Company’s traffic was much smaller and less 
profitable than that of the Midland Company : and in rating the 
Great Western Company as the sole occupiers of their half of the 
line, the parochial authorities (relying on the decision in the first 
Badgworth Case (m) ) had arrived at the rateable value by adding 
to £2 56, taken as the rateable value arising from the Great 
Western Company’s own profits, the sum of £792 as tho rateable 
value of the lino in respect of the sum which the Midland Company 
would have had to pay if they had not the right of running toll-free 
over the Great Western Company's line. But the Queen’s Bench 
held that the rateable value was represented by the value of the 
Great Western Company’s own traffic, plus the right of running 
toll-free over the Midland Company’s line. In the course of the 
argument, Cockborn, C.J., expressed his opinion (subsequently 
confirmed by the judgment) as follows (n) : 

“I think that there is considerable difficulty in saying that, the appellants 
are liable to be rated on the amount of the tolls the Midland Company 
would have to pay them, when in fact they receive no tolls. ... In 
the former case (o'), it was not brought to our attention that there was any 
great disproportion in the earnings of the two companies ” { p). 

(i) 34 L. J. it, C., at p. 28, (k) 34 L J. M. C., at p. 30. 

(1) Greed Western, Bail, Co, v. Badgworth (1867), L. R. 3 Q. B. 251. 

(in) Midland Bail. Co. v. Badgv'orth (186*1), 34 Lr J. M. C. 25. 

( n ) L. B. 2 Q. B., at pp. 256, 257. 

(o) Midland Rail. Co. v. Badgworth, supra, 

(p) Tho inequality Was stated in the case, relied on in argument, and noticed 
in tho judgment of Cockburn, C.J. : tide supra. 


In giving judgment, Cookbtjrn, C.J., said(^) : 

“ I think the Groat Western Company are rateable in respect of this 
property according to the profit they make of it, plus the increased value 
by reason of their having the right of running, not only over this portion 
and the rest of their own line, hut also over the Midland line. I think it 
would not he a sound principle to lay down, that the appellants are liable 
in respect of the profit which tins Midland Company make on this portion of 
the line, nnless that profit were no more than equivalent to what the 
appellants get in exchange for this right of the Midland Company to run 
over the appellants'portion, vis., the value of the corresponding easement 
which the appellants have over tho Midland line. . . . The sessions must 

ascertain what is tho value to the appellants, or what, would be the value to 
any ore . . rf oaine iu in their place as a yearly tenant, of this property enhanced 
by the ea sement ot running over the other half of the line, ’ 

And Mellor, J., said (r): 

‘■ Wo must oonsidor that the appellants’ occupation in this parish is 
rendered so much less valuable by reason that they are not allowed to 
charge a toll against the Midland Company, but only allowed as an 
equi'uident to run their trains over the other portion of tbo lino."’ 

Discussion of the two Badgworth Cases as to questions of 
value, it must he admitted that very curious results follow from 
the decision in the second Bagdworth Case (s). If (as was held 
in that case) the special terms of the agreement between the 
Great ‘Western and Midland Companies be ‘held to affect the 
rateable value of the whole line (of which each company owns 
parti, the result is that part of the value of the line is transferred 
from one parish (or group of parishes) to another. For so much 
of the rateable value of the whole line as may be attributed to its 
capacity for carrying the Midland Company’s traffic is by the 
judgment (in effect) assigned to the half of the line belonging to 
that company : and so much of the value as is attributable to the 
Great Western Company’s traffic is assigned to the other half. 
So that, if the traffic of one company is larger and more profitable 
than that of tho other, the rateable value of oue-half of the line is 
greater than that of the other, although the volume of tho joint 
traffic may be uniform, and equally profitable, from one end of 
the line to the other. Again, on the principle of the second 
Badgworth Case, it would apparently make very little difference 
to the rateable value of the Great Western Company’s half of 
the line whether the bulk of their profits were earned on their own 
half, or on the Midland Company’s half of the line : for (assuming 
the total of their profits to remain unaltered) as the proportion 
of profits earned on their own half diminished, the value of the 

(qii'ii. R. 2 Q. B-, at p. 257. (r) L. B. 2_Q. B., at p, 360. 

(s) Great Weatcrn Rail. Co. v. Badgworth (1867), L B. 2 Q, B. 251. 
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easement over the Midland Company’s half would increase. Con 
sequently, assuming that nearly the whole of the traffic of both 
companies were carried on the Midland Company’s halt, the trains 
of both companies running nearly empty over the Great Western 
Company's half, the latter half of the line would still carry a 
substantial proportion of the rateable value of the whole, though 
it possessed an infinitesimally small proportion of the earning 
power of the whole line. Again, if all other circumstances 
remained unaltered, an increase in the profits of the Great W estern 
traffic over the Midland Company’s half in one parish would mean 
an increase in the rateable value of the Great Western Company s 
line in another parish : and if such increase in profits involved an 
increase in the number of vehicles running over the Midland 
Company’s line, that increase would involve a diminution in the 
rateable value of that line, because the cost of maintenance would 
be increased without increasing the profits i*eceived by the 
Midland Company. 

The Altrincham Case.— In Altrincham Union v. Cheshire Linen 
Committee (t) f Under an agreement embodied in a special Act, the 
London and North Western Company had power to work over 
and use part of the line vested in the Cheshire Lines Committee, 
with the stations, sidings, watering-places, etc., on payment of 
certain tolls, with the option (which was in fact exercised) of 
commuting the tolls for a fixed annual payment of .£2,500. This 
sum proved to be less than the actual value to the North Western 
Company, and the rateable value calculated in the usual way 
from the earnings of the North Western Company’s traffic would 
have been much greater than the rateable value calculated with 
reference to the sum of £2,500 paid by the company for their 
running powers. The Cheshire Lines Committee remained in 
occupation of the whole of their line, and ran traffic of their own 
over the greater part of it, but only traffic belonging to the North 
Western Company ran over a small part. The Cheshire Lines 
Committee, being rated for the whole upon the value of the traffic 
actually passing over their line, contended that the rateable value 
was the rent which a hypothetical tenant would give subject to 
the same restrictions as those under which the committee held, 
and not the rent which a tenant entirely unfettered might give : 
and that the rateable value must be based upon the profits which 
could be in fact earned in accordance with the terms of the Act 
under the powers of which the railway was constructed, and not 
upon the profits which might be earned were that Act not in 
existence. The contention was upheld by the Queen’s Bench 
(t) (1S85), 15 Q. B. D. 597, 


Railway. 


[Pakt ill 


Division and the Court of Appeal (u). It appears to have been 
admitted in argument (on behalf of the assessment committee) that 
it the Act embodying the agreement had been a public one, the 
line could not be valued at more than :£2,500 a year; but it was 
contended that the Act, being only a private Act (%) f had only the 
effect of an agreement settling the rights of the parties inter se. 
Rut the Court of Appeal held that though the difference between 
a public and a private Act affects the construction where there is 
any doubt as to the meaning, yet (when the meaning is ascertained) 
the effect is the same in either case; and that the line was (( struck 
with sterility ” ( y) by the Act. 

And Bowen, L.J., said (» : 

W e must construe the Act to the best of our ability, and see whether 
it really makes the occupation one which never can be beneficial in anyone’s 
hands except to the extent indicut (f by the sum reserved as rent-. 

“ In this case I think that the statute, which has created the right to 
make this railway, lias in the same breath fixed its value for all time, and 
lias enacted that, beyond that value the land shall be for ever sterile in the 
hands of anyone (a). Therefore a logical application of the principle, which 
relieves from rateability the barren rook, relieves from ratoability quo usque 
land, the value of which is permanently fixed by statute in whatsoever hands 
it may be.” 

The judgment just quoted appears (rightly or wrongly) to lea ve 
out of consideration altogether the question what rent the London 
and North V\ estern Company would be willing to give for the line 
it they had not obtained running powers under the statutory 
agreement, on payment of £2,500 a year. Another Act of 
Parliament would be necessary to enable them to become yearly 
tenants, instead of possessing running powers merely. If they 
were not already using the line, it is clear that such an Act 
could not be assumed (/>). Whether such an assumption could 
not bo made in order to treat a company exercising running 
powers as being a possible tenant is not very clear. 

Running powers, toll-free, over dock company’s property. 

—A question very similar to that raised in Altrincham Union v. 

(n) The decision appears to be supported by the decision of the House of Lords 
in Scvlcoates Union v, Kinqston-upfm-IIul I Docks , [1895] A. C. .136, infra, p. 327. 

(x) This appears to have been assumed, bub the Act was .apparently a public 
Aet of a local and personal character : see the Interpretation Act, 1889, s. 9. See 
also Stewart v. Conservators of Diver Thames , [1908] 1 K. B. 893. 

(iff As to the application of this phrase, vide infra % p. 333. 

iri 15 Q. B. D, at p. 603. 

(a) This would not be true of the London and North Western Company if they 
were to become the occupiers. 

(b) Great Western ct Metropolitan Bail . Companies v. Hammersmith . [1916' 

1 A. C. 23; sttpra, pp; 308, 311. * 
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Cheshire Lines (J<rmmittee(e) arose in Sculcoates Union v- Kingston- 
ujwn-Hidl Docks (d). On the dock company’s estate were railway 
and tramway lines, belonging to the company, but used l>y the 
North Eastern Railway Company for the traffic between their 
railway system and the docks. The North Eastern was the only 
railway having access to the docks. By the Dock Company s Aoj S, 
they were prohibited from taking any tolls tor the UB6,of the h oes, 
but the railway had in fact paid to the dock company .£5,000 a 
year (e), for each of the five years ending December, 1890, when 
the payments ceased, though the user continued. It was found as 
a fact in the case that the North Eastern Company, or some other 
tenant, could be found who would pay a rent for the lines it such 
rent could be legally exacted by the dock company. I he Court 
of Appeal ( (Ussentiente Lord Halsbuky) held (/) that the dock 
company were liable to he rated for the lines at the rent which, 
such a hypothetical tenant would give; the decision being based 
on the decision in London County Council v. Erith and If est 
Ham (g), but the House of Lords reversed this decision, on the 
ground that the principle of the Erith Case did not apply. I <oru 
Hekschbli., L.C„ said (/?): 

« n () doubt, if iy could be established that they might oarn more than 
they do. and only earn less because the company choose to forego a sum. 
which they have only to hold out their hands to receive, it might be fairly 
argued, us* the respondents on this appeal have argued, that in considerin',' 
what was the roteubility of this property, what a tenant from year to yet 
would give, you were to come to the conclusion that he would give something 
more than the actual earnings or profits (the surplus of earnings over receipts), 
inasmuch as lie has only to come into occupation to make them greater at 
his own will I should not for a moment dissent from that argument if it 
,. 0 uld be established in point of fact. The fact that the particular occupier 
chooses to forego a profit which he has only to hold out his hand; to receive, 
of course, cannot exclude that source of profit from consideration when you 
are asking what a hypothetical tenant would give. But in the present ease, 
the only company so far as appears that has a junction with these railways, 
is the North Eastern Railway Company, and by an Act passed by the legis¬ 
lature, no tolls can be demanded by this dock company for the passage of 
traffic over their lines. . . . It is said, ‘ But they [the dock company , 

could earn more profits than they arc earning, and therefore you ought to 
suppose that a hypothetical tenant would give more.’ Bat if the legislature 
have said they shall not earn the suggested further profits because they shall 
not charge tolls, how can it be established us a matter of fact that they 
could earn mere? It appears to me that, if-yeu are to ihsregard such 
statutory restrictions as those, you might just, as well ray that a railway 
company ought not to be rated only according to the tolls which it receives 


(1885), 15 Q. B. D. 597. # {^>[18951 A. 0. 136. 

ie) ifc did not appear why the railway oompany made this payment. 
f \ [1894] 2 Q. B. 69. 

(g) [1893] A. G. 5& ; Hyde’s Bat. App. (1891- 

(h) [1895] A. 0., at pp. 147—150. 


-1893), 382 ; supra, p. 190. 
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ought not to be rated even according to the tolls which it could by law 
receive within its maximum, but that you ought to disregard its statutory 
maximum and ask what a tenant from year to year would, give for the 
railway, if he could charge any tolls which lie pleased/’ 

I do not think there is any foundation for such a proposition. It is 
supposed to be involved in the decision in the j Erith Case. The Erit'h Caw 
and all the eases there dealt with were of a totally different character, 
I took care to guard myself, as I thought, in the opinion which I 
delivered against being supposed to deal with the class of cases now before 
your lordships, because I said (7), ‘There is no doubt a certain class of cases 
in w hich the amount of profit which can be earned by the occupation of a 
hereditament is very material in ascertaining the sum at which it should be 
assessed. In the case of gasworks, waterworks, and other industrial tinder 
takrnge, where a hereditament is enchanced in value by its connection with a 
profit-bearing undertaking, the profits earned and the shared of those profits 
attributable to any particular hereditament have to be taken into account, 
f.md ; i.u such cases as these (that is, wherever profits have to be taken into 
j ' account) any restrictions which the law ha; imposed upon the profit-earning 
capacity of the undertaking must, of course, bo considered.” 

u The present case comes exactly within, the class of cases which I had in 
view when I used those words. . . . The question is whether you are 

to consider the profits which it [the dock company] might earn if a state of 
things existed which does not exist, or whether you are to consider the 
profits which it can earn under the only conditions under which it is allowed 
Vo earn profit at all, It seems to me that the latter is the state of things 
\ which must be taken into account, and that any other course would lead 
not only to absurdities, but to the gravest injustice as regards the rating 
• imposed,” 

A 

Use of station at a fixed rent: the Fletton Case. — Questions 
as to the rating of a station subject to a right of user at a fixed 
rent (similar to those relating to the rating of lines subject to 
running powers) arose in It. v. Fletton (, k ). The Eastern Counties 
Bailway Company, being sole owners of the Peterborough Station, 
in 1348 entered Into an agreement by deed with the North 
Western Railway Company, by which the latter company were 
for nine hundred and ninety-nine years to have the joint use of 
part of the station, and the exclusive use of another part, on 
certain terms, including (in fer alia ) the payment of a fixed annual 
sum to the Eastern Counties Company. In consequence of a 
subsequent falling off in their traffic, the station became of less 
value to the North Western Company than the sum actually paid 
by them to the Eastern Counties Company under the agreement. 
The latter company being rated for the whole station, and having 
appealed, it was stated in the case that “ for the purposes of this 
case they were to bo deemed to be the persons rateable in respect 
of the whole occupation ” (Z). It was held that, on this 

W P838] A. C., at p. 592; supra, p. 228. (7c) (1861), 30 M J. M. 0. 89, 

f » lias statement was apparently the result of an agreement entered into in 
order to limit fcUo points at issue between tlie parties, it being assumed that 
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assumption, the Eastern Counties Company were assessable on 
the full amount which they received from the North Western 
Company, and not upon the present actual value of the station. 
In giving judgment Cockbubn, C.J., said (m) : 

“The fallacy in. the argument in favour of the Eastern Counties Company 
consists in looking at the London and North Western Company as the 
occupiers, and in considering what a tenant from year to year corning in in 
their place would pay as rent for the use of the station. But the London 
and North Western. Company are not occupiers of the station at all; they 
have only an enjoyment hy way of user — in other words, an easement. The 
occupiers are'the Eastern Counties Company, subject to this easement of 
the other company, and the true question is, what would a tenant coming 
into the place of the Eastern Counties Company give for such occupation ? 
Now it is plain that a tenant, coming into their place, in considering what 
rent he would give after the necessary deductions, would take into account, 
as increasing the value of the premises, the amount to be annually paid by 
the London and North Western Company for their use of the station. It 
is true the Eastern Counties Company, if they were to let the station, 
though they could of course only let it subject to the right of the London 
and North Western Company to use it, might (taking a lowo. rent from 
their immediate lessee) reserve t fy themselves the receipt of the amount 
annually payable by the London and North Western Company. Whether, 
under such circumstances, they would or would not still remain liable as 
occupiers, quoad a moiety of the line, the London and North. Western 
Company having only an easement therein, it is unnecessary to decide. It 
is sufficient, in our opinion, for the present purpose, to say that, rebus sir, 
stantibus, they are assessable to the full, amount of what they receive. The 
true principle according to which the value of the occupation to the 
hypothetical tenant contemplated by the Parochial Assessments Act is to 
be estimated, is to assume the continuance of those circumstances which 
constitute the value to the existing occupier, unless it be made to appear 
that those eiroignstances are about to undergo a change. But there is 
nothing in the present case to lead to the supposition that the Eastern 
Comities Company will either forego their rights under a very advantageous 
agreement, which is to bind the London and North Western Company to a 
very remote future, or that the Eastern Counties Company will either let 
the station to any other occupier, or if they do, will place such occupier, 
relatively to the other company, in a different position from that in which 
they themselves stand. It will be time enough to deal with such altered 
circumstances when they arise.” 

The first part of the passage above cited shows how important 
it is in dealing with a hereditament which is owned by one 
company while another company lias an easement over it, to 
determine which of the two companies is the occupier. For it 
seems clear that had the North Western Company been held to be 
occupiers (or joint occupiers) of the station, the sum which they 

questions of amount wore independent of the question who were the occupiers. 
In the judgment of the Queen’s Bench, however, this was not so, and the question 
of occupation was subsequently raised in It. v. Lord Sherard (1863), 33 L. J. M. C. 5, 
supra, p. 817. 

(m) 80 L. if. M. C., at p, 94. 
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paid, being in the nature of rent, would not have been conclusive 
of the rateable value of their occupation ^)- It would have 
been open to them or to the rating authorities (as if is whenever 
property let on lease is to be rated) to show that the sum actually 
paid was higher, or lower, than the true value* Whereas, 
assuming the Eastern Counties Company to be the occupiers, 
the sum received by them was made (according to the judgment 
of the court) conclusive as the measure of the value of that part 
of the occupation which was represented by the easement of the 
North Western Company. This case therefore shows that pay¬ 
ments received by (though not payments made by) the occupier 
of a hereditament by virtue of his occupation must be taken 
into account as measuring the rateable value. 

One consideration may, however, throw some doubt on the 
correctness of the decision. Suppose that the North Western 
Company had agreed to pay for the right to use the Peterborough 
Station a lump sum, instead of an annual payment, to the 
Eastern Counties Company, who had spent that lump sum in 
paying off the holders of debentures, or in buyi ng rolling stock, 
to be used only on a branch line fifty miles from Peterborough : 
it would be difficult, if not impossible* to contend that the pay¬ 
ment of this lump sum should be brought into account in 
estimating the rateable value of the station thirteen years later : 
but (if the annual payment actually agreed to was the equivalent 
of such a lump sum) this was precisely the contention in effect 
adopted by the court. If the payment of a lump sum had been 
agreed upon in 1848, it would have been clear in 1861, when the 
case was argued, that the payment was made to the Eastern 
Counties Company, not because they were occupiers in 1861, 
but because they had been owners in 1848. If it be said that an 
annual payment would be receivable by the occupier of the 
hereditament for the time being, and therefore would enhance 
the rateable value,, while the payment of an equivalent lumpsum 
would not, it follows that the rateable value of a hereditament 
may be affected by the form, as well as by the substance, of an 
agreement made many years before with the then owner of the 
hereditament. 

It must, however, be noticed that the principle of R, v. 
Fktton appears to be supported by the decision of the Court ot 
Appeal In Altrincham Union v. Cheshire .Lines Committee, (o), and 
perhaps also by the decision of the House of Lords in Sculcoates 
Union v. Hull Docks (p). 

In) Vide supra , p, 207. 

(o) (1885), 15 Q. B. D. 597 ; supra , p. 325. 

(p) |*1896 j A. U. 136; sed vide infra, pp. 332, 333, 
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Summary of decisions as to rating of lines subject to 
running powers.—It may be convenient to summarise here the 
effect of the decision referred to in the preceding pages (q). 
In /it v. London, Brighton and South/ Coast Hail. Co. (/)■ tins 
Brighton and South Eastern Companies had running powers 
over each other’s lines free of toll, and the court held that, in 
rating the .Brighton Company, to that company’s earnings must 
he added the tolls which would have been paid by the South 
Eastern Company but for the special arrangement between the 
two companies; and that this imaginary toll, plus the net 
receipts of the Brighton Company, made up the value of their 
line to that company. This decision is supported by the first 
Badgworth Caie («), where the court considered (but did not 
perhaps expressly decide) that in rating the Great 'Western 
Company for their line, over which the Midland Company had 
running powers, toll-free, the value of the Midland Company s 
traffic ov er that line must be taken into account. 

But this conclusion was expressly negatived by the second 
Badgworth Case (t), in which it was held that the rateable value 
of the Great, Western Company’s line was represented by the 
value of their own traffic, plus the right to run toll-free over 
the Midland Company’s line; and that the actual earnings of the 
Midland Company’s traffic over the Great Western Company’s 
line must not be taken into account in rating the latter company. 
The value of the Midland Company’s traffic being greater than 
that of the Great Western Company’s traffic, it followed that, by 
giving running powers over each other s line, the two companies 
had not made a perfectly equal exchange, and the Great, Western 
Company received in exchange for the Midland Company’s 
running powers, a right which was of less value than those 
running powers. So that the effect of the decision was, that in 
rating the Great Western Company the value of the Midland 
Company’s traffic to the Great Western Company, and not its lull 
value to ‘the Midland Company, was brought into account. This 
principle was followed in Altrinckavi Union, v. Cheshire Lines 
Committee <«.), in which the North Western Company had running 
powers over the railway of the Cheshire lories Committee on 
payment of a fixed annual sum, which was less than the full 
value of the traffic to the North Western Company. _ It was held 
that the Cheshire Lines Committee could he rated in respect of 


}r> (1851)!’ U5Q 1 B, a 813 (vide supra, pp. 330-332, where the question of the 
proper deductions from the toll for expenses.isi considered). 


I 

Great Western Bail Co. v. Badgworth (1807), L. K. 2 Q. B. Aol , supa, 

p. 828. 

(■«) (1885), 15 Q. B. D. 597, supra, p. 825, 
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the North Western Company’s traffic only at the sum actually 
paid to them in respect of that traffic ; in other words, the value 
of the traffic to the Cheshire Lines Committee, and uot its 
value to the North Western Company, was brought into the 
account. 

A decision in accordance with this decision was given in the 
converse case, in IL v. Fiction (x); for there the North Western 
Company paid* for the joint use of a station occupied by the 
Eastern Counties Company, an annual sum greater than the true 
value of the station to the North Western Company ; and it was 
held, that in rating the Eastern Counties Company the sum 
which they received for the joint use of the station its value 
to them, and not its true value) must be brought into account (y)« 

A similar principle appears at first sight to be the foundation 
of the decision as to the rating of the railways in Sculcoates 
Union v. Hull Docks (s); In that case the North Eastern 
Railway Company had the right of running toll-free over lines 
belonging to the dock company, and it fwas held that in rating 
the dock company the toll which the North Eastern Company 
(or any other company) would in other circumstances have given 
for the right to run over the lines ought not to be brought into 
account; in other words, the decision may appear to be that the 
value of the lines to the dock company, and not their value to 
the North Eastern Railway Company, must determine their 
value. 

It must be noticed that this decision appears to overrule R. v. 
Ijondon , Brighton and South Coast. Rail , Co. (a), where it was 
held that a hypothetical toll, payable for running powers, must 
he assumed to he received by the company owning the line, 
though no toll in fact be paid : and it is not clear that the decision 
in Sculcoates Union v. Hull Docks is not really at variance with 
1L v. Fiction (by and Altrincham Union v. Cheshire Lines Com¬ 
mittee ( c ). In Sculcoates Union v. Hull Docks, the facts appear 
to be stated incompletely. It is said that the dock company were 
prohibited by their Acts from charging any tolls for the use of 
their lines, and this no doubt was a limitation of the earnings of 
the dock company. It does not appear whether this limitation 
was accepted by, or imposed upon, the dock company without any 
valuable consideration being received by that company. If the 
right to run over the dock company’s lines had been granted in 

(1861), SO L. J. M. C. 89, supra , p. 388. 

(y) &oe the remarks, supra, p. 380, as to the difficulty of following out this 
principle. 

tz) [1895] A. C, 136, supra, pp. 327, 328. 

( a ) (1861), 16 Q. B. 313, supra, p. 320. 

(k) (1861), 30 Tj. J. M. 0. 89, supra, p. 328. 

(<7 (1685), 15 Q. B. D. 597, supra , p. 326, 
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consideration of an annual payment to tho dock company, then, 
according to R. v, Fletton, and A Itrineham Union v. Cheshire 
Lines Committee, that annual payment ought to be taken into 
account in rating the dock company, whether the annual payment 
were more or less than the value of the right to run over those 
lines. And if such an annual payment ought to ho taken into 
account, why should not the payment of a capital sum, once for 
all, he taken into account ? It bad already been held in the 
second Bade/worth Case (d), that a right to run over the Midland 
Company’s line must be taken into account in'rating tho Great 
Western Company : and on principle it seems difficult to draw 
any distinction between a single payment of a capital sum, a 
continuing payment'of an annual sum, or a continuing exercise 
of valuable rights. If one ought to be taken into account all 
ought to be. But in Sculcoates Union v. Hall Docks (e), the 
House of Lords appear to have assumed that no valuable con¬ 
sideration was received by the dock company for the grant of 
running powers free of toll to tho North Eastern Railway 
Company. If that assumption were true, and if tho dock 
company, or any occupier of the lines, were bound to give similar 
powers to any, and every, company that chose to ask for them, 
possibly it might be said (adopting the phrase used in Altrincham. 
Union v. Cheshire l'Anes Committee, (,/') ),that the lines were “ struck 
with sterility.” Before proceeding to consider the applicability 
of that phrase, it may be noticed that Parliament very seldom, 
if ever, grants to one company valuable rights over the property 
of another without giving valuable consideration to the latter 
company: and, therefore, if tho assumption made by the House 
of Lords in Se.nlcoates Union v. Hull Docks was correct, the 
principle laid down in that case cannot be of very general 
application. 

The application o£ the phrase “struck with sterility:”— 

This phrase appears to have been first used in Coomber v. Berk¬ 
shire JJ.(g) to describe property which, “as long as the law is 
observed, cannot have any annual value in the hands of anybody.” 

(, i) Great Western Bail. Co. v. Badgworth (1867), L. R. 2 Q. B. 251, supra, 
p. 323. 

(«) [1895] A. 0. 136. „ „ 

(/) (1885), 15 Q.B. P. 597, swpm.pp. 325, 326. 

(1382) 10 0 B D 267, at p. 282. la North anil South Western Junction 
Tiail. Co. v .’Brentford Union (1887), 18 Q. B. IX 740, at p. 757, Bord Ebhkb, M.R., 
said: ‘ If an Act of Parliament says that the occupier of the property is to hold 
on such conditions as would render the premises incapable of coinwxtuding a, rent, 
then, in figurative toi^ns, the premises are said to bo struck with sterility. ’ It is 
to be noticed that this statement does not uso the phrase “ incapable of creating 
a profit^* Property may command a rent though the occupation of it does not 
create a profit* 
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The best instance (though, it is believod, not given in any of the 
reported cases) is the surface of land dedicated to the public as a 
highway. No -one will give any rent to become the occupier of 
the surface of an ordinary highway, though a tenant might be 
found for a coal mine, or for gas or water pipes underneath it; 
and, if an Act be passed authorising the construction of a tramway 
on the surface, with power to charge fares for the carriage of 
passengers, a tenant could be found for the tramway. The high¬ 
way is no longer struck with complete sterility. But the fertility 
of the soil (to adopt the same figure of speech) may be controlled 
by statute. If the Act authorising the construction of the tram¬ 
ways limits the fares, the rateable value of the tramway must 
be calculated subject to those limitations, because no tenant will 
give a rent calculated on a supposed profit which the law will 
not permit him to earn. 

So far, the phrase is appropriate and useful. But it has 
been applied to hereditaments which are really of a different 
character. It was applied in Altrincham Union v. Cheshire Lines 
Committee (hi) to the lines occupied by the committee, over which 
the North Western Railway Company had running powers, paying 
to the committee a fixed annual sum which was less than the true 
value of the running powers to the North Western Company. The 
line was said to be “ struck with sterility ” so as to prevent it 
from producing more than the fixed annual payment, by the Act 
giving the running powers. It is submitted that the use of the 
phrase is misleading. Adopting the same figure of speech, it 
may be said that the Act giving the running powers and fixing 
the payment to bo made for them, did not strike the land with 
sterility, but merely directed who should reap the crops. The 
line, when made subject to the running powers, was more fertile 
than it would otherwise have been. The case would have been 
different had the Act limited the fares which the public could be 
charged. As it was, more traffic was carried, and more profit 
was earned, by the exercise of the running powers than would 
have been possible if the running powers had not existed. It is 
true that the profit did not go into the coffers of the Cheshire 
Lines Committee, but does that make any difference ? Suppose 
that the bargain between the North Western Company and the 
committee had taken this form—that the committee should in 
the first instance receive all the earnings over the line, but 
should pay over to the North Western Company everything 
beyond £2,500 a year (i). The surplus payable to the company 


M R885), 15 Q. B. D. 597, supra, p. 825. 

o) • 'in claim to make a deduction from the total aarnings in respect of the 
P ald ov8c to the North Western Company might be disputed on the 
authority of h. v. Rhymncy Bail. Co. (1869), L. JR; < Q. B. 276 infra, p. 836 
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would be in the nature of a ground rent, which cannot be 
deducted from the value of premises in order to arrive at the 
rateable value. 

Again, suppose that the committee, in order to get rid of the 
onerous covenant with the North Western Company, agreed to 
pay thorn a capital sum of £100,000, and thereupon become 
entitled to take such tolls from the North Western Company as 
would have been payable if no special contract had ever existed.: 
it would be impossible to contend that any deduction should be 
made from the earnings of the committee in respect of the sum 
of £100,000. That would represent part of the price paid by tho 
owner to acquire the hereditament, and he might as well claim 
a deduction for the cost of obtaining the Act of Parliament 
authorising the railway (k). In truth, the concession of running 
powers to another company very often represents the price paid 
to buy off an opposition to a bill, and may ey'en.be v the necessary 
condition on which the bill is passed. 

It is a fundamental principle that, if once profits are made, 
the ultimate destination of these profits is immaterial, and the 
occupier is rateable for the full value, even though he may 
be bound (either by contract or by statute) to hand over all the 
profits to his landlord (£), or to devote them to public purposes (m) 9 
or (as in case of the owner of tithe rent-charge) to expend them 
in the Salary of a curate (n). 

.' It appears, therefore, chat in the case of hereditaments 
occupied for the sake of making profits, the phrase “ struck with 
sterility ” ought to be applied only to those hereditaments where 
the profits are limited by statute or otherwise, and the phrase 
ought not to be applied to hereditaments where the profits are 
not so limited, though they may be divided among several 
persons, or may be payable ultimately to some person other than 
the actual occupier. If this view be correct, it seems that the 
phrase was misapplied in Altrincham Union v. Cheshire Lines 
Committee (o), and perhaps also in Soul coatee Union v. Hull 
Docks ( ])). 


Decisions as to running powers tested by analogy to other 
cases. —It is now proposed to test, by a comparison with other 
cases, the group of decisions of which the second Badgwortk 

(k) A claim of a deduction under this headway made, and rejected, in R. v. 
Great Western Radi. Co. (1846), 6 Q. B. 179, at pp. 204, 205. 

(?) See R. v. Parrot (1794), 5 T. R. 593, supra, p. 178. 

(m) Jones v. Mersey Docks (1865), 11 H. L. Cas. 448, supra , p. 182. 

• (n) R. v. Sherford (1867), L. R. 2 Q. B. 503 ; see Chapter XXI IT., infra. See 
also R. v. Rhymney Mail. Co. (1869), L. R. 4 Q. B. 276, infra , p. 836. 

(a) (1885), 15 Q. B. D. 597, supra , p. 325. 

(;>) [1395] A. C. 130, supra, p. 827. 
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Case (q) and Altrincham Union v. Chenhire Line* 0oniinitta (j) 
ave the most prominent. In It. v. Jlkynincy hail. Co.(s), the 
Bute trustees, who wove owners of docks and wharves at Cardiff, 
let the wharves to the railway company ; the company were the 
sole occupiers of the wharves, hut by the agreement certain 
wharfage dues payable on alt goods shipped or unshipped at the 
wharves were reserved to the trustees, and were paid direct to 
them by the owners or consignees of the goods. It was held that 
the railway company, as sole occupiers of the wharves, were liable 
to bo assessed for the full rateable value of the premises, including 
the wharfage dues. The following passage is taken from the 
considered judgment of the court (0 : 

«it is clear that no rale in respect of these wharfage duos could ho 
Imposed on the trustees of the Marquis of Bute, who are occupiers of the 
(looks only, and not of the wharves; and, therefore, unless the appellants 
wore liable to bo rated in respect of the increased value of the wharves 
arising from these wharfage dues, the parish would be wholly deprived of 
huv rate in respect of a very considerable part of the true value of the 
wharves. It' the trust had mude no demise of the wharves, but lmd 
themselves remained in possession of them, as well as in receipt of the 
wharfage dues, they would have been rateable in respect of the entire value 
of the wharves, taking into account the dues in question. So, i f the trustees 
had included iu their demise to the appellants the right of receiving the 
wharfage dues, the appellants, even though liable to pay an increased rent 
equal to the amount of the duos, would in like manner have been rateable 
for the entire value of the wharves ns enhanced by the dues. And it, would 
appear very unreasonable and unjust that by an arrangement between (lie 
parties like that which exists in this case, aud whereby the trustees give to 
the appellants the sole right of occupation, but reserve to themselves the 
right of receiving the dues, which form in substance a large part of the 
profits and value of the occupation, they should bo able to exempt this part 
from all rateahility. 

We are of opinion that the appellants, as solo occupiers of the Wharves, 
ave liable to be rated iu respect of the full rateable value of the premises in 
their occupation, without regard to the precise amount of benefit which they 
themselves derive from such occupation. We consider the principle to be 
involved in the decision of the Mersey Dock Case (w). Wo bad occasion to 
refer to this decision and to act upon it, in the recent case of R. v. 
Shetford (»), which has a very close application to the present case. In 
that case the incumbent of three united parishes claimed to deduct from the 
assessment upon him for his tithe rent-charge the salaries necessarily paid 
by him to two curates, and which, pro tant.o, diminished his beneficial interest 
in the rent-charge; but such a deduction, although sanctioned by a prior 
decision in the Hackney Case (y). was disallowed by this court upon the 
authority of the .Mersey Dock Case , and we then pointed out the fallacy of 

( 2 ) Great Western Rail. Co. v. Badgioorth (1867), L. R. 2 Q. B. 251, supra, 

^ (r) (1885), 15 Q. B. D. 597, surra , p. 325. (s) (1869), Ij. R- 4 Q. B. 278. 

0 t. R.4. Q. B., at, p. 282. * I ") (1865), 11 H. L. Gas. 148. 

(x) (1867), Ij. R. 2 Q. B. 508. See Chapter XXIII., infra. 

{y) (1858), E. B. & E. 1. 
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confounding- the rateable value of the property occupied with the remunera 
tive value to tho particular occupier ” (z). 

It is not stated in R. v. Rhymncy Rail. Co. (a), from the judg¬ 
ment in which, case the above extract is taken, that the agreement 
between the railway company and the owners of the docks was 
expressly sanctioned by an Act of Parliament, but it is extremely 
likely that this was the case. 


Summary of a valuation of a line of railway, — Let us now take 
the case of an ordinary line of railway, owned and worked at 
a profit by one and the same company, and free from the com¬ 
plicated questions which may arise in the case of a branch line 
worked under a lease (6), perhaps at a loss (<■), or in the case of a 
line subject to running powers granted to other companies (d). 

To such a case the “ parochial principle ” must be applied ; that 
is to say, we must start with the receipts and expenses in the 
parish (e). Having deducted the latter from the former, wo 
arrive at tho net receipts attributable to line and stations. Prom 
the net receipts we deduct a portion attributable to fche stations (/'), 
and tho remainder represents tho net receipts attributable to the 
lino, divisible between landlord and tenant. Having deducted 
the tenant's share, and the rates (if not already deducted), the 
remainder is the gross value, or the gross estimated rental payable 
to the landlord, from which we subtract the “ statutory deduc¬ 
tions ” for “ repairs, insurance, and other expenses necessary to 
maintain the hereditament in a state to command the rent ” (<?). 
The remainder is the net annual (or rateable) value In tho 
pages immediately following we proceed to consider these various 
steps in detail (h). 


283. 

supra, 


(*) Soo also Ii. v. Woking (1835), 4 A. & K. 40; infra, p. 444, and Melbourne 
Tram "■!/ Vo. v. Mayor, etc. of Fitzroy, fl'JOlj A. 0.153, infra, p. 445. not..- (a) 
la) (1869), Ii. ft. 4 Q. B. 276. ' ’ W 

ib) South Eastern Hail. Co. v. Dorking (1854), 8 E. & B. 491, supra, p. l 2 
(c) London and North Western Bail. Co. v. Cannock (1803), 9 r/ T.32/f 
p. 279. 

(a) Soe B. v. London , Brighton and South Coast Bail. Co. (1851), 15 Q. R 8J3, 
supra, p. 320 ; and the two Badgworlh Cases, Atidlan l Hail. Co. v. Badgworih 
(1861), 34 L. J. M. G. 25, supra , p. 322, and Great Western Rail. Co. v. Badaworth 
(1867), Ii. R. 2 Q. R 251, supra, p. 323. 

0) Tho question, on what year’s accounts are the calculations to be based, in 
considered infra, p. 342. Tho rates which will he payable on the rateable value 
ultimately arrived at, must be deducted at some stage ; see p. 345, infra, note (q). 
They may, however, either be added to the working expenses, or deducted separately 
at tho end of the calculation. 

(/) As to the deduction for stations, vide supra, pp. 256, 257. 

(g) See the definition of “ net annual value ” in b. 1 of the Parochial Assessments 
.ct, 1336, and tho definitions of “ gross value ” and ** ratcablo value ” in s. 4 of the 

Valuation ([Metropolis) Act, 1869. Both Acts are set out in Appendix 1. 

(h) Specimens of valuations, in a tabular form, may be found in Kydo’s Met llat 
App., at pp. 61, 62, 297,♦302; in Hyde's Rat. App. (1886—1890), at pp. 146 215- 

in Hyde and Konstam’s Rat. App. (1894 -1904), at pp. 17 — 20 and 73 _76 • ni 

l Konstam’s Rat. Appeals, pp. 117—139, and in Great Eastern Itail Co v Bishop's. 
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Proof of the gross receipts. —The Kailway and Canal Traffic 
Act, 1888, by 8. 48, enacts as follows : 

“ On any rating appeal (i), and before any court, where it may be material 
to show the receipts or profits of a railway company or canal company, or 
railway and oanal company, it shall be lawful for the company to prove the 
same by written statements or returns verified by the affidavit or statutory 
declaration of the manager or other responsible officer, and any suoli state¬ 
ments or returns shall be primft facie evidence of bo facts therein stated 
with respect to such receipts or profits : Provided that the person by whom 
any such affidavit or statutory declaration is made shall in every case, if 
required, attend to bo eross-oiaininod thereon. ’ 

This section does not direct that the-company shall, before the 
hearing, give notice of intention to prove the gross receipts by 
means of an affidavit: nor does it say that, if such notice be given, 
the other parties must give notice that they require the attendance 
of the person making the affidavit, for cross-examination. It 
would probably be best for the parties to give the notices above 
referred to, in order to avoid the clanger of having to pay the 
costs of an adjournment fcj. 

So much for the mode of proof: the thing proved cannot 
generally be more than an estimate or an approximation, but the 
receipts for both passengers and goods must be ascertained as 
nearly as may be. Tho receipts from passengers travelling over 
the line in the parish must be ascertained (approximately) by 
taking a mileage proportion ( l) of all fares paid for passing over 
that lino : but where tickets are issued available by an alternative 
route in another parish (as frequently happens in the case of 
season tickets and return tickets), even the most minute examina¬ 
tion of the company’s books will not show the precise earnings in 
the parish. The examination of the books is always a costly 
proceeding, and companies cannot be compelled to—and as a rule 
do not—enter upon it until the appeal comes before the quarter 
sessions, and the valuer on behalf of the parish authorities has, 
in most cases, to make the best estimate he can. In It. v. 
Essex JJ, (m) it wan held that a railway company were not bound 

Stortford Union (1010), Konstam and Ward, 19, at p. 41. But these valuations 
Ul U9 t be read with the remarks in the following pages of this volume, on the details 
of the calculations. 

(t) By s. 55 of the 8fcma Act, the term “ rating appeal moans an appeal against 
any valuation list, or against any poor rate, or any other local rate. 

4) In London and North Western Bail. Co. v. Hampstead (1807), Rydo and 
Konstam’s Rat. App. (1894—1004), 14, where the company had not givon notice of 
intention to u*o an affidavit, the Loudon Quarter Sessions held that it was not too 
jute for the respondents in a rating appeal to insist at the hearing on the 
attendance of the deponent for cross-examination. 

(£) As to the measurement of the mileage, vide infra , p. 342; as to receipts from 
goods traffic, see p. 340, under tho head of '‘Terminals, Cartage, and Delivery ” \ 
arid as to receipts for coal in traders’ wagons, see p. 389. 

(m) (1382), 40 J. P.724. 



Chap, xiv,j 


Proof of Gross Rbcbipth. 


839 


to produce their books showing the gross receipts, on the hearing 
of an objection before the assessment committee under s. 1 of the 
Union Assessment Committee Amendment Act, 1864 (w). Of 
course, if a railway company refuse information as to gross 
receipts when they have in fact ascertained them, that is a fact 
which can be taken into account by the quarter sessions in dealing 
with the costs of an appeal. 

In R. v. Stockton and Darlington Rail. Go. (o) the company had 
power to take a toll, but did not do so, being afraid that (if they 
did) they would lose certain mineral traffic : it was held that the 
toll could not ho rated. Cockburn, C.J., said, 44 We may assume 
that the railway company are the best judges of their own interest.” 
In R. v. St. Pancras(p), the North London Company ran over 
the Blackwall Railway, paying to the Blaekwal). Company a fixed 
sum out of the fare of each passenger carried over the Blackwall 
Railway: it was held that in rating the North London Company, 
the sums paid over to the Blackwall Company should be deducted 
from the receipts, and Cockburn, C.J., pointed out that in respect 
of those sums, the Blackwall Company would bo rateable. 

The government duty payable by the company in respect o F 
passenger traffic must be deducted at some stage of the calculation, 
and may be conveniently deducted at the commencement, by 
bringing into account the gross receipts, minus the government 
duty. The amount of the duty, at whatever stage it is deducted, 
can bo—and in practice is -ascertained accurately, by calculating 
it on those items of the recoipts in respect of which it is payable. 

Coal in traders’ wagons.—In Great Northern Rail. Go. v. 
ilumlet Union (q) a question was raised on the scale of rates and 
charges authorised to be made by the Great Northern Railway 
Company, which (as the scale of charges was made in a common 
form) is probably of general application. For coal carried in 
traders’ wagons (not the property of the railway company) the 
Great Northern Company were authorised to make a specified 
charge, but were not authorised to make any charge for the 
return of the wagon when empty (provided it was returned direct) 
though the railway company were bound to take back the empty 
wagon. The appeal related to a rate for the parish oi Middleton, 
through which parish a considerable number of loaded traders’ 
wagons passed, some of which were brought back by another 
route, which did not pass through the parish of Middleton. 'The 
company contended that the sums received by them lor the 
carriage of coal were in substance paid for performance of two 


(n) Set out in Appendix I., infra. 

(») (lboS), 32 L. J. M. 0. 140, 

(g) (mi), 75 J. P, 460; Konatam and Ward, 299. 


(o) (ISOS), 8 L. T. 422. 



services, viz., (1) the haulage of the wagons lull, and (2) the 
return of them empty; that in calculating the gross receipts in 
Middleton, a deduction should be made of so much of the pay¬ 
ments made by the traders as was attributable to the service 
rendered in returning the wagons through another parish ; and 
that (as twice as many empty wagons as loaded wagons could be 
hauled in one train) one-tbird of the total payment should be 
deducted as attributable to the return journey. The sessions 
approved of this contention, and their decision was upheld by 
the High Court. 

In Great Eastern Rail, Go. v. Bishop's Stortjbrd Union (r) a 
novel point was decided as to the estimation of the gross receipts. 
In the parish in question, the company carried a quantity of coal 
belonging to them, and intended for their own consumption, sub¬ 
stantially exceeding (as the sessions found) the average amount 
of similar coal carried over the other lines of the company's 
system; for the carriage of this coal no charge was made in the 
company’s accounts, so that on the one hand no addition was 
made to the gross receipts in respect of the carriage of such coal, 
while on the other hand the cost of coal (whether used on loco¬ 
motives or in the repairing shops, or for any other purpose) 
appeared in the company’s accounts at a lower figure than 
would have been shown if the cost of carrying the coal over the 
company's own System had been charged as part of the cost of 
that coal. The assessment committee claimed to add to the gross 
receipts in ti e parish, as shown by the accounts, a sum equal to 
that which the company would have received if they had carried 
the coal for other persons. This claim the sessions allowed, 
subject to an addition to the working expenses of the amount by 
which they would have been increased if a charge had been 
made for the carriage of coal belonging to the company. 

Terminals, callage and delivery.—In dealing with receipts from 
good$ traffic, these items may have to be considered. Terminals 
consist of that part of the charges made for the carriage of 
goods which is attributable to the accommodation provided 
and the services rendered in loading, unloading, despatching and 
receiving goods at the stations^*). The charges for cartage and 
delivery are for collecting goods before the journey on the rail¬ 
way begins, and for delivering them from the terminus where the 
journey has ended. These latter receipts are not earned on the 

(r) (1910), 75 J. P, 61; Konsfcam and Ward, 19. 

W, I* ■ i ]® riTl i nft l s '* woxe distinguished from the charge for cartage and delivery in 
Buckfastl&iqn and Totncs Rail Co . v. South Devon Pail. Co. (1874), 1 Nev. ct Mac. 
df 1; Manchester, Sheffield and Lincolnshire Hail, Co. v. Cain tor and Gland ford 
Brigg I nions (1S74), 2 Nev. & Mac. 5S. 
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railway at all, and must not be brought into account; and if any 
ratew include cartage and delivery charges, the proportion attribu¬ 
table to those charges must be deducted. Where one company 
receives goods and despatches them over the line of a second 
company, to the station of a third company, under the railway 
clearing-house system, the first and third companies each receive 
for “ terminal charges ” a share, which is deducted from the total 
sum paid for carriage, and the remainder is divided between the 
three companies, in proportion to the mileage on each company’s 
line, in Great Northern Rail . Go, v. Ilitchin Union (t) it was 
held that the sum to be deducted for cartage and delivery should 
include a reasonable amount for profit (in addition to the working 
expenses; in respect of that part of the railway company’s 
business of carrying goods. 

In R. v. Eastern Counties Rail . Co . (it), it was contended by the 
company, that, in calculating the value of a line from the total 
parochial earnings of the line in the parish, a deduction ought to 
be made of a sum equivalent to the terminals calculated on the 
clearing-house system (x), on the ground that this sum was earned 
by the stations, and not by the line. But the court held that the 
stations must be treated as only indirectly contributing to the 
profits of the line (t/), and that the terminals, and the expenses 
incurred in earning thorn, were part of the general earnings and 
expenses of the line, and must be treated in the same way as any 
other part of the gross receipts and outgoings. 

Where terminals aro shared by two companies, it becomes 
difficult to apply this decision—that terminals must be regarded 
as earned by the line, and must be spread over the whole line. 
In Manchester, Sheffield and Lincolnshire Rail, Co, v. Cvisitor and 
Glandford Brigg Unions (>), the terminals were divided between 
two companies, which owned unequal lengths of line over which 
the goods were carried. It was held that the terminals must be 
divided equally between the two companies, even though less than 
half the mileage for which the fares were paid was on the line of 
the company appealing against the rate, which line was thus 
credited with a higher share of the terminal per mile run than the 
other line. The effect of spreading the terminal over the whole 


(£) (1906), 1 Konstam, 116; at. the Herts Quarter Sessions. The decision agrees 

with f m J3 a C tU/x T> n *1 tifn y-» iv» if f nl IVY 

Chtld 4 

in) . . 

Great Amwell .(1863), 27 J. P. 422. 

(x) The case did nob deal with through traffic, anrl the company therefore 
received the whole of the sums paid for carriage, the calculations of the terminals 
being made merolvfor the purpose of the rating appeal. 

(?/) Vide supra, p. 255. 

\s) (1874), 2 Nov. & >foo. 53 (before the Railway Cain in ission ers). 
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line for the purposes of rating, in this case, would be that one 
company would have been rated in respect of more^—while the 
other company would have been rated in respect of less than 
its actual receipts. 

The effect of the two decisions above cited appears to be that 
where there are terminals (in the proper sense of the word), each 
terminal must be regarded as earned by the line of the company 
o wning the station in respect of which the terminal is paid ; and 
such terminal must be spread over the length of that company & 
line, over which the goods are carried (n); but where one and tlia 
same company owns all the line and both stations, the whole of the 
receipts for carriage of goods (including both terminals) must be 
regarded as earned by the line and not by the stations. A further 
anomaly arises under the decisions above cited, where a third 
company intervenes, owning a piece of line, but no stations. 

Measurement of mileage in calculating gross receipts. It 

sometimes makes a considerable difference, where lines run into a 
long terminal station, whether (for the purpose of calculating the 
receipts in the parish) the running lines are regarded as ending 
where the station begins, or as extending to the buffer-stops. In 
London and South Western Bail Co . v. Lambeth (b), the assess¬ 
ment sessions adopted the former method of measurement; but 
the latter method was adopted twenty-one., years later by the 
London Quarter Sessions, in Great Eastern Bail Co. v. City of 
London Union (r), in which it was held that the buffer-stops, 
wherever placed, must be regarded as the termini of the running 
line (d). The point affects both the calculation of the gross 
receipts and also the question how much of the premises can be 
treated as a station, indirectly contributing to the earnings of the 
railway. If the running lines are measured into a terminus, 
which is covered by a roof, it seems wrong, in calculating the 
structural value of the station, to take into account the whole of 
the structural value of the roof, which covers the running line as 
w r ell as the platform (e). . 

On what year’s accounts are the calculations to be based ? 

—In 11. v. London , Brighton and South Coast Rail Co. (f )> a 
point w r as decided which throws some light on this question. 
The date of the rate appealed against hi that case was November 

(а) What is to bo done whore the company owning the station own none of tho 
line, is not clear. 

(б) (1871), Hyde’s Met. Rat. App. 60, at p. 68, 

(c) Hyde’s Rat. App. (1891—1893), 148. , ,, .. 

i«) This decision appears to be confirmed by the decision in otockjxrrt Union v. 
London and North Western Mail Co. (1898), 78 L. T. ISO, supra, p. 258. 



(/) (1351), 15 q>, B. 813, at p. 367. 
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20th, 1817, and the calculations for the company were based on 
accounts made up to June 30th, 1847, but published on August 
10th. Between June 80th and November 20tli the value of the 
working plant had been very largely increased by additions. 
On this account the company claimed a deduction, and it was 
held that they were entitled to it. CojckridSe, J’., said : 

“The sessions ought to avail themselves of every light that ean be 
afforded them down to tho latest period, antecedent to tho actual making of 
the rate, in order to bring it to the greatest possible accuracy. The 
overseers, in making ft prospective rate, are to make it on the supposed 
prospective value ascertained by them, as well as they can, from the latest 
evidence ir their power as to antecedent value.” 

It may be sufficient here to point out- (1) that this decision 
still leaves it an open question whether facts happening after the 
date of the rate may not be taken into account, on the assumption 
that the hypothetical tenant would at the date of the rate have 
foreseen what was going to happen ; (2) that although this 
decision was given in 1851, and therefore before the passing of 
the Union Assessment Committee Act, 1862, it is still applicable 
to the procedure now in force outside tho metropolis (g), and 
(3) that the considerations which apply to an appeal against a 
rate outside the metropolis are somewhat different from those 
which apply to an appeal against a valuation list inside the 
metropolis (//). 

Working expenses. —The calculation of working expenses in a 
particular parish can only be an approximate estimate. The 
locomotive expenses are estimated by ascertaining the average cost 
per train mile over the whole system, and then multiplying the 
number of train miles in the parish by some figure, higher or 
lower than the average, according as the expenses in the par¬ 
ticular parish are estimated to be higher or lower than tho 
average. Sometimes (not always) the locomotive expenses for 
passenger train miles and for goods train miles are separated. 
The difference may be of importance, as the locomotive expenses 
for goods are generally far heavier than those for passenger 
traffic. In Midland Rail. Co., v. St. Mary, Islington (t), the engines 
running through the parish of Islington ran over the underground 
railway outside the parish , and consequently had to burn smoke¬ 
less coal which was more expansive: it was held by the assess¬ 
ment, sessions that the additional expense incurred in Islington, 
even though it was incurred in consequence of causes affecting 

(g) See tho paragraph oil “ ^he effect of the valuation list,’* in Chapter XXVII. 

Yh) This question is further considered, infra, p. 369 

(i) Hyde’s Bat. App. (1886—1890), 130. 
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the traffic outside the parish, was rightly taken into account in 
rating the line in Islington, It may be noted that, on a question 
of this kind, the case for the company may be put thus: the 
vanning of through traffic increases the gross receipts in the 
parish for which the rate is made, and the rating authority have 
the benefit of that increase in the calculation of rateable value : 
if so, any extra expense necessary to earn the increased gross 
receipts ought to appear on the other side of the account: other¬ 
wise, the calculation assumes that the increased gross receipts 
are earned, but that the expenses necessitated by that increase 
are not incurred. 

At some stage, or in some form, a deduction must be made for 
depreciation of rolling stock in addition to the cost of ordinary 
repair. However carefully stock may be repaired, there must 
come a time when it is worn out and must be renewed. If the 
cost of renewal is included among the ordinary locomotive and 
carriage and wagon expenses of the company, then there is no 
need to put down a separate item for depreciation of rolling stock. 
But in some of the earlier cases relating to railways, depreciation 
of stock was not included among the working expenses, but among 
the allowances to be made to the tenant (k). The question 
whether the average depreciation over a number of years, ortho 
actual depreciation in one year, should be taken is a question of 
fact for the sessions (l). 

The carriage and wagon expenses are calculated separately 
from each other, and in the same way as the locomotive expenses, 
by estimating the cost per train mile in the parish. 

In London and Najrth Western Rail. Co. v. Wigan Union (m), 
the company, who did their own carriage and wagon repairs, 
claimed to add to the actual cost of such repairs 10 per cent, 
for trade profits, on the ground that the company were carrying 
on the business of manufacturers and repairers of railway stock, 
and if that were the business before the court, they would be 
entitled to the ordinary deductions in respect of trade profits. 
But the Railway Commissioners disallowed the claim (n). 

The miscellaneous and general expenses for the particular 
parish are generally calculated by taking the percentage or pro¬ 
portion of the gross receipts in the parish which the expenses 
over the whole system bear to the gross receipts of the whole 

(k) Seo R. v. Grand Junction Rail. Co. (.1844), 4 Q. B. 18, at p. 23. 

(l) Great Eastern Rail. Co. v. Haughley (1866), L. B. 1 Q. B. G6G. Com pave 
similar decisions as to income tax : Cunard Steamship Co. v. Gov Ison, [1S99] 1Q. B. 
865 ; Peninsular and Oriental Steam Navigation Co. v. Leslie (1900), 4 Tax. Cas. 
177; and British India Steam Navigation Co. V. Leslie (1000), 4 Tax. Cas. 257. 

Cm) (1876), 2 Nev. & Mac. 240, at p. 246. 

(n) But cf. Great Northern Rail. Co. v. Hitchin Union (1906), 1 Konstam, 116; 
and Great Eastern Rail . Co. y. Risjiop’s Stortford U)x\on (1910), Konstam ;\pd 
Ward, 19; infra, p. 818, 7 
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system. The government duty on passenger traffic, if not 
already deducted as suggested above (o), should be deducted 
here. By subtracting from the gross receipts in the parish the 
aggregate of the locomotive, carriage and wagon, and mis¬ 
cellaneous expenses in the parish (p), we arrive at the net 
receipts in the parish, plus rates (q), attributable to the line and 
stations* 

Deduction tor income tax; whether allowable.—There have 
been conflicting decisions upon this point. In It. v. Great Western 
Mail. Co. (/•), a deduction for income tax, “ in respect of the charge 
on the occupation payable by the tenant,” was allowed, subject to 
a protest against the unsatisfactory statement of the claim and the 
shortness of the argument thereon. But in R. v. Southampton 
Dock Co. («), a claim for a deduction of income tax, “ in respect 
ol the estimated profit of the tenant” (ie., income tax under 
Schedule I).), was expressly disallowed. In the Hackney Tithe. 
Case,(t), the rector claimed a deduction for ‘'property tax ”(<«), 
and in the judgment it is merely said, “ For what is' called the 
tenant’s property tax he is certainly entitled to an allowance.” 
This decision appears to bo in direct conflict with the decision 
above referred to in It. v. Southampton Dock Co., and it is 
believed that in dealing with railway and other companies, tho 
decision in the Southampton Dock Case i 3 How generally, if not 
invariably, followed in practice. 

It is submitted that (so far, at least, as railways and other 
trading companies are concerned) the difficulty is caused by 
treating what is really a question of fact as if it were a question 
oi. law. 1 lie main scheme of all calculations relating to trading 
companies is to ascertain the net profits and to deduct therefrom 
the share belonging to the tenant, the remainder (subject to a 
deduction for the maintenance and renewal of the hereditament) 
being the rent payable to tho hypothetical landlord. So far as 

(°) YJ'u 6 su ^ ra > P' 339, where the method of fixing the amount is stated 
\V) J ho expenses here referred to do not. includo tho expenses of maintaining and 
renewing the lino. These expenses, which constitute the statutory deductions, aro 
deducted at a later stage after the gross vahie (or gross estimated rental; of the lino 
in the parish has been ascertained: vide infra , p. 350. 

(q) The rates may he deducted either as part of the working expenses or (as is 
suggested in the text) at the last stage of the calculation. The difference is one 
of form merely, the result being the same in either case. The right to make tho 
deduction is established by Tyne. Improvemeyit Commissioners v. Chirtm (1862), 

32 L. J. M. 0. 192 ; and 11. v. Hull Dock Co. (1824), 3 B. & C. 516, at pp, 527, 528. 
The last-mentioned case was decided before the passing of the Parochial 
Assessments Act, 1836, but tho reasoning of the j’ndgmerifc is; conclusive. It also 
indicates the method of calculating the rates, as on o. 208, supra . 

(r) (1846), 6 Q B. 179, at p. 205. (*) (1851), 11 Q. B. 587, at p. 611. 

(t) L. v. troodchtld (1858), E. B. & E. 1, at p. 48; see also Chapter XXIII., 

mfra. 1 ' 

(w) This apparently means jnccuno ta* ijw^r Schedule .\. t under which tithes 
arc charged. 




the income tax on the landlord's rent is concerned there is no 
difficulty : it will be paid out of the rent, and whether it be 8d. or 
Is. in the pound, the rent will bo unaffected The difficulty is 
limited to the income tax payable hy tho tenant. Suppose the 
tenant s capital to be put down at £100,000, and the percentage 
ot profit allowed thereon .to be seventeen and a half per cent, or 
£17,500. Do we mean that this sum is to bo received by the 
tenant, subject to a deduction for, or free of, income tax ? If we 
mean the former, then no separate head of deduction for income 
tax can be claimed, because it will be deducted from the £17,500, 
which is the tenant's share of the profits ; but if we mean the 
latter, then a separate deduction for income tax payable by the 
tenant must be made. For if nothing less than £17,500, free of 
income tax, will satisfy the tenant’s requirements, and if the whole 
ol the remainder of the gross receipts are swallowed up by the 
working expenses, rates, maintenance (and the necessary sinking 
funds to provide for it), and the landlord's rent, there is no fund 
out of which income tax on the tenant's profits can be paid. 

Deduction for stations.—Whether there is, or is not, a station 
will on the parish for which the rate is made, a deduction must bo 
made fr om the net receipts attributable to both line and stations, 
to represent the contribution made from the profits of the line in 
the parish towards the rent payable for the stations over the whole 
system. The principle on which this deduction is claimed, and 
the question ot the amount of the deduction has been already 
considered (x). Where there is a station in the parish for which 
the rate is made, the value of the station must be ascertained, and 
added to the value of the line. The method of valuing stations 
has been already considered (y). 

Tenant’s share of net profits.—Having ascertained the net 
profits attributable to the line in the parish, apart from the 
stations, we have next to determine what is the tenant’s share of 
those profits. Obviously the hypothetical tenant will not give a 
rent equal to the whole of the net profits, for he would then have 
nothing to induce him to become a tenant, and to be liable for the 
rent, and to provide the necessary rolling stock, stores, and capital 
to carry on the concern. That some deduction for the tenant’s 
share must be made is never disputed ; but the amount of that 
deduction is seldom agreed. As in the case of gasworks and 
waterworks (z), the tenant’s share is generally estimated by taking 
some percentage (a) on the tenant's capital required ; but the rate 
(:c) Vide supra, pp. 255—258. 

(>,) Vide supra p. 261. (*) Vide infra, p. 874. 

[a) ur percentages, for sometimes different rates of interest are taken on 
different parts of the tomut’s capital. 
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of percentage and the amount of the capital are both likely to bo 
disputed. 

The amount of the tenant’s capital has sometimes been 
estimated by a mere rule of thumb. It is said that the tenant’s 
capital required for the whole system of a railway is equal to the 
gross receipts over the whole system, and that, consequently, the 
share of the tenant’s capital attributable to a particular parish is 
equal to the gross receipts in that parish. The rule has the merit 
ot extreme simplicity, but it is now seldom adopted.in practice, 
and its correctness depends entirely on the correctness of the 
first of the two propositions included in the rule. Whether that 
proposition is true or not is a difficult question of fact; and it 
may bo complicated by arrangements between the company to 
be rated and another company, whereby the latter company 
provide all or part of the rolling stock used on the former 
company’s line (b), or the two companies provide stock, to bo 
used over the two systems, at the joint expense of the two 
companies. 

Another method of calculating the tenant’s capital is to 
ascertain the value of the rolling stock, tools, furniture, clothing, 
and chattels of every kind (c), used over the system, and the 
floating capital required (d), to ascertain what percentage of the 
gross receipts over the whole system the total sum thus arrived at 
represents ; and to apply the same percentage to the gross receipts 
in the particular parish as representing the proportion of the 
tenant s capital attributable to that parish. Sometimes a claim 
is made to apply a higher or lower percentage than the average in 
a particular parish, on the ground that the value of the stock used 
in that parish is above or below the average. The actual value 
‘of the stock (as depreciated) at the date of the rate, and not the 
prime cost, must be taken (e ); and the question of the amount of 
the depreciation is a question of fact for the sessions, who must 
determine in what way the amount is to be calculated (f ). Where 
the railway company manufacture their own engines (or other 

(b) See Manchester, Sheffield and, Lincolnshire Rail. Co. v. Caisto) and Gland- 
ford Brigg Unions (1874), 2 Nov. & Mac. 63 (before the Railway Commissioners). 

(<') It is often difficult to determine whether machinery is to bo regarded as a 
ohattel (and therefore as part of the tenant’s capital) or as part of the rateable 
hereditaments ; see It. v. North Staffordshire Rail. Co. (i860), 30 L. J. M. 0. 08; 


•iwvvouHiuwiui , nt-t. xv. v. i'lvrm- m-uj/v/ UbfWi « Jiau. (AOOUJ, O KJ 1j. .J . JJ. Ob ] 

cited in Chapter XXV., whore the question is more fully considered. 

(d) The Surrey Quarter Sessions, in South Eastern Hail. Co. v. Dorking Union. 



'TX'p”"'*’"' -*** vv ij - 1 « • «*•'>«' Aiuf ism, ft, ahaw, kjv. v. niLx:am union (1906), 

1 Konst am, 116, at p. 132; and m Great Eastern Rail. Co. v. Bishm'i StoHford 
Union (1910), 76 J. P. 61; Konstain and Ward, at p. 41. 

W V, Great Western Rail Co. (1846), 6 Q. B. 179, at p 207* R v North 
Staffordshire Rail. Co. (I860), 30 L. J. M. C. 68 * 

(?) Great Eastern Rail. Co. v. Uaughley (I860), h. R, 1 Q. ogO. 
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rolling stock), and the value of the stock as new is estimated with 
reference to the actual cost as shown by the company’s books, 
a claim is generally made by the company to add something for 
a builder’s profit, to the actual expenditure on wages and materials, 
and an allowance for shop-charges and superintendence. The 
claim is based on the theory that the railway company are carrying 
on two businesses, as manufacturers and as carriers; and that if 
they were not manufacturers and had to buy their rolling stock 
from a manufacturer, they would have to pay a price which would 
include a profit to him; and further, that the market value of 
rolling stock cannot depend upon the accident whether it has been, 
bought by—or built by —the owner. The claim has been twice 
allowed at the Herts Quarter Sessions (before a court differently 
constituted) in Great Northern Rail . Co . v„ Hit chin Union (g) . and 
Great .Eastern Rail. Co, v. Bishops Stortford Union (h). 

The question whether a floating capital was required by a 
railway company was raised in R. v. North Staffordshire Hail . 
Co. (/), as if it were a question of law, but the Queen’s Bench 
appear to have regarded it as a question of fact which they were 
unable to decide. The company contended that it was necessary 
to have a floating capital for providing stores (such as rails, 
sleepers, etc.) (fc), for paying wages, and for giving credit to 
customers for goods traffic (/). In considering the amount of 
floating capital, it must, be remembered that, in the case of 
passenger traffic, the business is done for ready money, and in 
part (so far as receipts for return and seaBon tickets are concerned) 
for money paid in advance (m), But it is believed that in practice 
(where the tenant’s capital is not calculated by the rule of thumb 
stated above) a u reasonable amount ” of floating capital .is 
generally allowed (n). 

(g) (1906), 1 Konst,am, 116 (before Judge Tindal Atkinson, sitting as 
chairman). 

(h) (1910)/76 J. P. 61; Konstam and Ward, 19 (before Sir Robert Bo$kb, 
sitting as chairman). 

(*) (I860), 30 L. J. M. O'. 68. # . , v 

(&) Some, if not all, of these are open to the objection that they are landlord s 
stores, which the hypothetical tenant would not be expected to provide ; but the 
point appears to have been overlooked. 

(l) In effect the two latter claims aro the same. Strictly speaking, the tenant 
does not provide the sum for Which credit is given: he provides capital to pay 
wages and other outgoings until the period for which credit is given lias expired. 
The sum due to the tenant from his customers includes his profits as a oarrier, 
and to that extent does not represent capital provided by tho tenant at all. 

(m) Tho case is very different from that of a gas company: vide infra , p. 374. 

(n) The Railway Commissioners allowed it in Manchester, Sheffield and Lincoln¬ 
shire Rail. Co v. Caixlor and Gland ford brigg Unions (1874), ( A Nev. & Mac. 53 ; 
and in London and North Western bail. Co. v. Wigan Union (1876), ibid., p. 240. 
The London Quarter Sessions allowed it in London and North Western Rail. Co. v. 
Hampstead (1897), Hyde and Konstam’s Rat. App. (1894—1904), 14; the Surrey 
Sessions allowed it in South Eastern Rail . Co. v. Dorking Union (1898), Rvde and 
Konstarn’s Rat. App. (1894—1904), 71; and the Herts Quarter Sessions allowed it 
)D Gnat Northern Roil. Co, v, Uitehin Union (1906), l Koustam, 116; and in 
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The rate of intereafc to be allowed on the foriiVhv^...capital is 
entirely a question of fact for the overseers in the first instance, 
and then for the sessions, to determine (o). Very different rates 
of interest have been from time to time claimed, and allowed; 
and in several cases different rates of interest have been allowed 
on different parts of the tenant's capital. In It. v. Grand Junction 
Hail Co, (/>), 5 per cent, for interest on the tenant's capital, added 
to 20 per cent, thereon for tenant’s profits, and 12J per cent, for- 
depreciation, was allowed. In 11, v. Sheffield Gas Co, (q), 20 per 
cent was allowed. In 11. v.'Mile End Old Town (r), 25 per cent, 
on the floating capital, and 10 per cent, on the stock of coals, etc., 
in hand, were allowed. In 11 v. Southampton Dock Co. (s), 25 per 
cent, was allowed. The Railway Commissioners, in Manchester , 
Sheffield and Lincolnshire Rail. Co. v. Caistor and Glandford Brigg 
Unions ($), allowed 5 per cent, on the floating capital, 10 per cent, 
on stores, and 20 per cent, on the remainder of the tenant’s 
property. At the London Quarter Sessions the practice is— or 
was at one time at all events—to allow 17J per cent, on the 
whole of the tenant’s capital (u). The war has undoubtedly 
affected the question as to the percentage to be allowed, but 
there have been since the commencement of the war no* 

Great Eastern Mail. Co. v. Bishop's Stortford Union (1910), 75 J. P. 61 i Kon- 
Bfcam and Ward, 19. It was disallowed by the Queen’s Bench in 11. v. Tyne 
Improvement; Commissioners (1862), 6 lit. T. 489 ; but note that in that case the 
parties had agreed that the court should have power to strike out, but not to alter, 
the amount claimed. The case is very differently reported, sub nom . Tyne, 
improvement Commissioners v. Chirtcn , 32 L. J. M. O. 192. 

io) See It. v. Great Western Hail . Co. (1846), 6 Q. B. 179, at p, 206; and of, 
K v. Sheffield Gas. Co. (1863), 32 L. J. M. C. 169, at p. 173. 

ip) (1844), 4 Q. B. 18, at p. 23 . (q) (1868), 82 L. J. M. 0.169. 

(r) (1847), 10 Q. B. 208, at p. 211. (s) (1851), 14 Q. B. 587, at p. 592. 

(0 (1874), 2 Nov. & Mac/ 53. But cf . London and North Western Rail. Cu . y, 
Wigan Union (1876), ibid., p. 240. 

[u) See South Eastern hail. Co. v. Lewisham (1871), Iiyde’s Met. Bat. App. 52, 
at p. 56 ; Midland Rail. Co. v. St. Mary , Islington , Hyde’s Hat. App. (1886 —1890), 
139. In London and North Western Rail. Co. v. Hampstead (1897), Hyde and 
Konstam’s Rat. App. (1894—1904), 14, the judgment stated that the usual practice 
(of the London Quarter Sessions) of allowing 17£ per cent, had not been departed 
from ; hut the witnesses on both sides had in fact applied this percentage to part 
only of the tenant’s capital, and had put lower percentages on other parts; and it 
is not clear that the court intended to allow 17£ per cent, on the whole. In South 
Metropolitan Gas Co. v. Woolwich Union (1907), 1 Konstam, 48, the London 
Quarter Sessions declined to recognise any percentage as fixed, holding that the 
percentage iu each case must be fixed with regard to the varying elements coming 
into that case. In South Eastern Rail. Co. v. Dorking Union (1898), Hyde and 
Konstam ’h Rat. App. (1894—1904), 71, the Surrey Quarter Sessions (in addition to 
an allowance for pro t on foreign traffic) allowed 161 per cent, on the whole of the 
tenant’s capital, including Btores : and the chairman said, “ We have como to that 
conclusion after a great deal of consideration, and wo are not likely to alter that 
figure without a great deal more consideration in any future case.” In Great 
Northern Rail Co. v. Hilchin Union (1906), 1 Konstam, 116, the Herts Quarter 
Sessions (by a majority) fixed 1G£ on the whole of the tonant’s capital ; but in 
Great Eastern Rail Co. v. Bishop's Stortford Union (1910), 75 J. P, 61; Konstam 
and Ward, 19, the same court (differently constituted) fixed 15 per cent, on the 
whole, with an additional allowance for profit in respect of coal carried in traders’ 
wagons, which wagons wore er hypothesi not included in the tenant’s rolling 
stock* 


850 Railways* [JPakt lit. 

sufficient; Blimbeir of contested cases to form any guide for the 
future. 

Cost of maintenance of line.—There are two ways of estimating 
the statutory deductions for this item. One is to ascertain the 
cost per train mile over the whole system, and to multiply this 
figure by the train miles run in the particular parish. The other 
is to ascertain, as nearly as may be, the actual expenses in the 
parish. 

The former method is at best a rough one. For some expenses 
(e.g., the cost of maintaining fences) are wholly independent of the 
number of train miles run. Nor does even the cost of maintaining 
the rails themselves vary precisely in proportion to the number of 
train miles run over them, Suppose that on a branch line only 
two trains per clay are run: the cost of maintenance per train 
mile on that branch would probably be very much higher than 
the cost on a line where fifty trains per day are run. If so, then 
an increase in the number of train miles will diminish the cost 
per train mile. On the other hand, where the number of trains 
running per day is so high as to interfere with the work of 
maintenance and to render night work necessary, the cost per 
train mile will be increased. Again, owing to the action of the 
wheels when the brakes are applied, the cost per train mile is 
higher where trains are constantly being stopped than it is where 
they are not. 

The question how far the maintenance of a tunnel, or a bridge, 
can be considered as part of the general expenses of the line, and 
not as local expenses, has been considered already (r). 

Renewal fund allowed although not in fact put aside by the 
company*“--Thera was a conflict of decisions in the earlier cases 
as to the deduction claimed for the depreciation of rails and 
sleepers (over and above the cost of ordinary repairs) where the 
company had not in fact set aside a fund on this account. In 
the first Tile hurst Case {y)> the claim was disallowed; but this 
decision was, after consideration, overruled in ■&» v. London, 
Brighton and South Coast BaiL Cq+ (#), where Coleridge, J., 
said; 

<f Wo think that the company are entitled to a deduction, on. this head. 
We cannot make a substantial distinction between this and house property, 
or any other of a perishable nature which must require renewal; and 
although we think that the company ought to set apart the sum which they 
claim to deduct, we cannot compel them to do so in this indirect way. Ami 

(x) See R. w Gnat Western Rail. Co. (1862), 15 Q. B., 1085, supra, pp.274,2T8 f 

0/) R. v. Great Western Rail. Co. (1840), 0 Q. B. 179, at p. 203. 

(0 (1851), 15 Q. B. 313, at p. 360. 
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we think that, whenever the time shall come for actually making the 
restoration, they will be estopped from claiming* more than that annual 
deduction which they now insist on, exactly as a landlord could not claim 
to deduct the expense of restoration made by him of a house.” 

This decision was confirmed in B. v. Great Western Bail Co . (a), 
in JR. v. Wells (b)^ and again in Dewsbury and Heckmondwike 
Waterworks v. Penistone Union (c ), and has been generally acted 
on in practice. 

(a) (1852), lb Q. B. 1085, at pp. 1087,1088. 

(b) (1867), L. li. 2 Q. B. 542: vide supra, p. 246. 

(o) (1885), 16 Q. B, D. 585. The point for which the case is here cited was not 
raised in too Court of Appeal; see 17 Q* B. D. 884. 
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Preliminary.—These two kinds of property so closely resemble 
each other, and are rated on principles so nearly alike, that it 
w ill be convenient to consider them together. The following are 
the principal questions which have been raised : 

1. Whether the exercise of the right to lay down pipes, and • 
send through them water, or gas, amounts to an occupation of 
land ? This question has now for many years been answered in 
the affirmative (a). 


(a) Vide infra, p. 353, 
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2. 'Where one body of persons has constructed, and another 
body has used pipes and works, it may bo necessary to deter¬ 
mine which of the two bodies is in occupation (&). 

3. Whether in valuing land containing a spring the profits 
earned by the water company are to be taken into account (c) ? 
This question has always been answered in the affirmative. 

4. Whether in valuing the works, pipes, etc,, of a gas company, 
the profits earned by the company are to be taken into account (d) ? 
This question must be now answered in the affirmative. 

5. What is the proper method of valuing waterworks and gas¬ 
works, as a whole, when occupied by a trading company (e), and 
on what principle is the value of the whole undertaking to be 
apportioned among the several parishes into which the under¬ 
taking extends (/) ‘? 

b. Whether, in rating gasworks or waterworks occupied by 
municipal corporations, or similar public bodies, when the profits 
earned by the occupiers are devoted to public purposes, the 
occupiers are rateable (g) ? This question is now always answered 
in the affirmative. 

7. Whether, in rating municipal corporations, or similar 
bodies, the profits actually earned by the occupiers are the proper 
basis for calculating rateable value (h) ? The law on this point 
can hardly be said to be settled. 

Occupation of land by means of pipes, —It appears that before 
1783 it wa3 not the practice to rate water-pipes laid in the 
ground (i). But in 1811 they were in effect held to be rateable, 
in II, v. Mayor , etc., of Bath (A), the corporation were the owners 
of lands containing springs outside the city, and had made 
reservoirs and laid pipes to bring the water through several 
parishes into the city, and in the rate appealed against they were 
rated in the parish which contained the reservoirs and springs 
for the whole of the profits of their works: it was held that the 
corporation were rateable in the parish containing the reservoirs 
and springs, but were not rateable there for the whole of the 
profits. The judgment expressly left open the question in what 
other parishes and in what proportions the corporation were rate¬ 
able. But two years later, in IL v. Rochdale Waterworks Co . (/), 
the company who had water-pipes (without reservoirs or other 
works) in the parish for which the rate was made, were held 

(b) Vide infra , p. 355. (c) Vide infra, p. 358. 

(d) Vide infra, p. 864. (e) Vide infra, p. 3G7. 

(/) Vide infra , p. 375. (a) Vide infra, p. 384. 

00 Vide infra, p. 387. 

(i) See Atkins y. Davis (1783), Culd. 315; 1 Const. 178 n. ; a case decided on 
the Statute of Hue and Cry, 27 Elia. c. 13. 


00 (18.11), 14 East, 609. 

a. * 


(l) (1813), 1 M. & S. 63 
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rateable as occupiers of the pipes. The decision was followed 
without dispute, as to the pipes of a gas company, in II v 
Birmingham Gas Go. (m). In R, v. Brighton Gas Co. (n) an 
attempt was made to show that the company were not in 
occupation of land by means of their pipes, because they had 
no power to break up the roads without the consent of the town 
commissioners; but the court held the company rateable, In 
It v. Chelsea Waterworks (Jo. (o), the authority of the cases cited 
above was admitted, but an attempt was made to show that they 
did not apply to the company’s pipes, where another person was 
in occupation of the surface, and was rated for such occupation. 
The court, however, held that this made no difference, k final 
attempt to escape from rateability was made in 11. v. West 
Middlesex Waterworks when the' company were rated for a 
conduit main under the highway, used only for conveying water 
from a pumping station to a reservoir. Wightman , J., delivering 
the judgment of the court, said (q): 

“ The first question is, whether the company are rateable for their mains 
which are laid under the surface of the highway, without any freehold or 
leasehold interest in the soil thereof being vested in the company. We 
think they are. These mains are fixed capital, vested in land. The company 
js in possession of the mains buried in the sod, and so is, do facto, in possession 
of that space in the soil, which the mains fill (r) for a purpose beneficial 
to itself. The decisions are uniform in holding gas companies to be rateable in 
rospect of their mains, although the occupation of such mains may be de facto 
merely, and without any legal or equitable estate in the land where the 
mains lie, by force of Homo statute” (#). 

The decisions above quoted are not inconsistent with Chelsea 
Waterworks Co. v. Boiiley ( t ), in which it was held that the 
company were not liable to land tax in respect of their pipes 
under the public streets. For Lord Campbell, C. J., in delivering 
the considered judgment of the court, said (u): 

“We by no means feel ourselves at liberty to overrule these cases [i.e., 
the cases above cited, as to poor rate], or even to express a doubt whether 
they were rightly decided. But ‘land,’, like the word * inhabitant,’ which 
likewise occurs iu the statute 43 Elbe. c. 2, has various meanings; and it 


On) (1323), 1B.&C. 606. O) (189.C>>, 6 B & L. 466. 

i,o) US38), 6 B. & Ad. 156. (p) <1859), 28 h. J. M. C. 135. 

Oj) bee 28 L». J . M. 0. 137. 

{>■) (J/. Ii. v. Mersey and Invelt Navigation (1829), 9 B. & C. 95, at p. 112. 

(s) Of. Holywell Union v. llalkyn District Mines Drainage Co., [1895] A. C. 117, 
supra, pp. 65, 70, which is conclusive of the rateability of underground pipes. 

(£) (1851), 20 L. j. Q. B. 520. This case Was discussed, but not overruled, m 
Metropolitan Hail. Co. v. Fowler , [1898] A. G. 410: it was pointed out than 
ChcUea Waterworks Co. v, Boioley was not easily reconcilable with some of the 
reasons given in E. v. Fast London Waterworks Co . (1852), 21 L. 3. M. C. 174 : 
vide infra, p. 858. See also, as to liability to land tax, Westminster Corporations. 
JahiitAj/i, [1904] 2 K. B. 737. 

(u) 20 L. J. Q. B., at p. 623. 
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may, in that statute, passed to throw ti charge upon the occupier, mean the 
ground on which a chattel is deposited in the exercise of an easement, 
although in other Acts of Parliament it means a legal interest in the soil. 
This is the meaning which we think it hears in the Land Tax Acts.” 

Permission to use land ; when does it confer occupation ?— 
The construction of a reservoir, or the laying clown of pipes, may 
be admitted to amount to an occupation of land, and yet it may 
still have to be decided who is the occupier. In jR. v. Chelsea 
Waterworks Co. (x)^ the Crown had te given, granted, and 
assigned ” to the company a pond situated in St. James’ Park, 
“ to be converted into reservoirs, and to be used and enjoyed by 
the company,” during the pleasure of the Crown. The company 
made and used the reservoir, and subsequently, on the requisition 
of the Crown, had bricked the sides and bottom, and enclosed it 
with a railing to prevent accidents. The deputy ranger of the park 
had taken the fish in the reservoir, the company not objecting. 
It was contended for the company, that they had no occupation 
of, but only an easement in, the reservoir: but the court held that 
the company’s interest in the reservoir was not distinguishable 
from their interest in the pipes, for which they were clearly rate¬ 
able. Lord Denman said: 

“ Their interest [in the reservoir] is at will only; hut a tenant at will is, 
until the will be determined, the occupier of the land (y). The company 
appear to us to have the exclusive right in a portion, of the soil, though for 
a limited purpose only.” 

In IL v. Stevens (z), the Secretary of State for War had 
granted to the appellants (who had entered into a contract with 
the Government to supply gas) a “licence to use” the gasworks 
at Aldershot, by a deed which provided that it should not be a 
lease, or in the nature of a lease, or an agreement for a lease, and 
that the licence should he revocable at any time by writing. It 
was held that until the licence was revoked, the appellants w r ere 
occupiers, whether there was a tenancy or not; and that “a 
licence to use is a liberty to occupy.” 

In Mayor, etc. of Southport v. Ormskirk Union (a), under a 
local Act, the local board of the township of Birkdale had the 
exclusive right of laying gas mains and pipes within the township 
and were bound to keep the mains in the township in good repair 
and condition, and to afford the Corporation of Southport the use 


(x) (1888), 5 B. & Ad. 156. 

( y ) The question of occupation is always rather a question of fact than of title, 
ov of conveyancing law: see pp. 70—78, supra. See also R. v. East London 
Waterworks Co, (1852), 21 L. J. M. 0. 174, infra , p. 367. 

O) (1865), 12 L. T. 491. 

(a) [1893] 2 Q. B. 468; [1894] 1 Q. B. 190, 
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of the same for the supply of gas for public arid private purposes 
within the township, in consideration of certain payments. The 
local Act incorporated certain sections of the Gasworks Clauses 
Act, 1847, under which the Local Board of Birkdale had power 
to lay down and alter pipes and mains. The Local Board of 
Birkdale had, in fact, laid down and repaired the mains, and 
the Corporation of Southport had used them for the supply of 
gas, and had made the service connections with the mains. It 
was held by the Queen's Bench Division, and by the Court of 
Appeal, that the corporation were not the occupiers. Cave, J., 
said (/>): 

u Tlie Local Board of Birkelale are the owners of these gas mains, and 
they have granted, or rather the Act of Parliament for them has granted, 
to the Corporation of Southport the use of the same, not generally, but 
simply for the purpose of the supply of gas, so that all that is taken out of 
the local board is the use of the mains for the particular purpose, the 
supply of gas and nothing else, and all other rights remain in the local 
board. 

*' The case is rendered somewhat more difficult by the fact that, prim a 
facie, the use of the mains for the supply of gas is the only use that it is con¬ 
templated shall be made of them (c) ; but T do not think that that ought to 
affect our decision. When a man takes a quantity of cattle on to his land, 
it may be that he has taken as many as the land will feed, and that he does 
not contemplate any other use being* made of the land beyond the eating of 
the grass by the cattle ; but yet the person who takes the cattle in remains 
the occupier of the land, and the person whose cattle are taken in does not 
become an occupier ; his right is a strictly limited one, and the general 
rights attending occupation remain in the person who takes the cattle in (d). 
So in the present case it seems to me that the rights of the corporation are 
strictly defined, and are limited to the use of these pipes for the purpose of 
delivering their gas. All other rights in the pipes remain in the local hoard : 
they are bound to repair them; they may take them up, and relay them 
when necessary by reason of their being worn out; they may alter their 
direction, to a certain limited extent no doubt, if it is found that they are 
too near the surface or too deep down in the ground. ’ 

Observations on the Southport Case.—So far as this case lays 
down a general principle of law, its correctness cannot be doubted; 
but the writer ventures to express his doubt whether the general 

(6) [1893] 2 Q. B., at p. 174 ; Hyde’s Rat. App, (1891—1893), at p. 859. The 
general rule laid down in the judgment is stated supra, p. 65. 

(o) This understates the argument against the corporation, which was that the 
use of mains for the supply of gas was the only’ use that was possible. See also 
JR. v. Chelsea Waterworks Co. (1833), 6 B. & Ad. 166, supra, p. 365, where the 
exclusive right to use land for a limited purpose only was held sufficient to 
constitute occupation. 

{d) To make the hypothetical case analogous, one must assume that by statute 
the landowner was bound to take in the cattle of one owner, and of nobody else, 
and that the landowner was prohibited from turning his own cattle on the land. 
The judgment seems to ignore the difference between the two cases. The real 
question was whether the local Act had left the “general rights attending 
occupation “ in the hands of the local board. 
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principle was correctly applied to the particular facts, lor the 
following reasons. The decision of the Court of Appeal in Mayor, 
etc. of Southport v. Ormskirlc Union (e) was delivered shortly 
before, and is quite consistent with, the decision of the same court 
in IT alky n District Mines Drainage Co. v. Roly well Union (f), 
which latter decision was subsequently reversed by tire House of 
Lords (y>. Moreover, the appellants in the Halkyn Case may be 
said to have been held rateable on facts more favourable to them 
than those on which the appellants in Mayor, etc. oj Southport v. 
Ormskirlc Union were held to bo not rateable, I or in the Ifaikyn 
Case the Drainage Company, who were held rateable for under¬ 
ground tunnels used for draining mines, were entitled to use those 
tunnels only for the purpose of drainage,and the mining companies 
had (and in fact exercised) the right of using the tunnels for the 
purpose of laying down tramways : whereas in Mayor, etc. of 
Southport v. Ormskirk Union, the Corporation of Southport had 
the right to use the gas mains for the only purpose for which they 
were capable of being used. The only right (as distinguished 
from the duty of repairing) vested in the Local Board of Birkdalo 
was the right to alter the position of the pipes as occasion required ; 
but in R. v. East London Waterworks Co. (h), paving commis¬ 
sioners had a similar right, and notwithstanding that fact, the 
company wero held to be occupiers of the land in which their pipes 
were laid. At the same time, it must be remembered that the 
question of occupation must lie determined by the whole of the 
circumstances of each case, and, therefore, it is dangerous to pick 
out a single detached circumstance, and to say that it is immaterial 
because it was considered immaterial in another case. 

In Mayor, etc. of Liverpool v. Birkenhead Union ami Wallasey 
Urban District Council (i), the Liverpool Corporation were the 
owners of an aqueduct leading from the Vyrnwy reservoir to 
Liverpool, and were authorised to supply water to local authorities 
within twenty miles of the aqueduct. In exercise of these powers 
they entered into an agreement with the Wallasey Urban District 
Council, under which a main was laid by the Liverpool Corpora¬ 
tion from the aqueduct to the Wallasey district, the district council 
paying to the corporation one per cent, on the cost of construction. 
The water was measured where it passed from the main into the 
pipes of the district council. Before the completion of the works 

(e) ! 18941 X Q. B. 196; Bydo’s Bat. App. (1891—1993), 438. 

f n (1893) 69 L. T. 705. The decision in the Queen s Bonch, which was 
ultimately upheld by the House of Lords, is reported in Hyde’s Rat. App. 
(1891 — 1.893), 838. 

(< 7 ) [1895] A. C. 117 : vide supra , p, 65. , 

)U ?T 352 j 21 K J. M. C. 174, at p. 178 : in the course of the argument, Lord 
Campbell, 6.J., suggests that “the company may have a movable freehold- ’ 

(i) (1905), 70 J. P. 146 ; 2 Konstam, 390. 
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contracts were entered into between the corporation, the district 
council, and the owners of certain farms on the line of the main, 
for the supply of water from the main to those farms; and the 
necessary pipes were laid for the purpose. Ever since the com- 
pletion of the main the corporation had the entire control and 
management under the agreement, and the sole right to make 
connections with the main. The agreement provided that the 
main when laid should remain the property of the corporation, 
and that nothing therein should preclude the corporation from 
at anytime supplying water from the main to any other local 
authority or person, provided that the supply to the Wallasey 
District Council was not prejudiced or affected. On these facts 
the Corporation of Liverpool were held to bo in occupation of 
the main. A decision to the same effect, on somewhat similar 
facts, had previously been given in London and North Western 
Bail. Co. v. Giles (1c). 

Raieability of gas and water pipes under local Acts.—There 
have been several decisions as to the effect of local Acts imposing 
rates, and the general rule appears to be that where the local. 
Act uses the word “land/’ that word must be construed in the 
same sense as in 43 Eliz. c. 2, and therefore gas companies and 
water companies are rateable ( l ). But other general words may 
have different meanings according to the context; thus the word 
u hereditaments ” has been held in one Act to include (m) and 
in another not to include (n) the pipes of a gas or water 
company. The word “ tenements ” has been held in some 
Acts to include (o) and in others not to include the pipes of a 
water company ( p). 

The measure of the value of a spring belonging to a water 
company. —In B. v. New Hirer Co. (q), the company were rated 
for land at Little Amwell, in Hertfordshire, which, contained a 
spring. The sessions found that the land alone without the 
spring, if it were not covered with water, was of the annual value 
of £5; that the whole profits of the company arose from the sale 
of the water, no part of which was distributed in Little Amwell, 

(Ac) (1869), 38 J. P. 776. 

(/.) See R. v. East London Waterworks Go. (1852), 21 L. J. M. C. 174. 

(m) R. v. Shrewsbury Paving Trustees (1832), 3 B. & Ad. 216. 

(n) East London Waterivorks Co. v. Mile Eiid Old Town (1851), 17 Q. B. 512. 
Of- ColebrooJce v. Tichell (1836), 4 A. & E. 916, ami JR. v. Barker (1837), 6 A. & E. 
388. 

(o) New River Co, v. St. Pancras (1880), 45 J. r. 75. 

(p) R. v. Manchester and Salford Waterworks Co. (1828), 1 B. & C. 630: 
followed in Ft. v. Mosley (1828), 2 B. & C. 226; see also East London IVatcr works 
Co. v. Mile End Old Town (1851), 17 Q. B. 512 

(q) (1818), ,1 M. & S. 503. 
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rtor was any of the money received for it by the company, nor 
did any of it become due there ; and that if the advantage which 
the company derived from the use of the spring might by law bo 
included in the rate upon the land, the land and the spring of 
water together were of the annual value of £300, at which they 
v^ero rated (r). The court held that the rate on the sum of 
£300 must be confirmed. Lord Elmnbqrough, CJ., said (s) : 

“ Hero is land, and water enclosed in a basin Upon the land, winch falls 
within the legal description of land; and although a considerable portion 
of the profits of such water is derived from pipes, through which it is 
distributed to other places, yet it is found that the wafer has a certain 
ascertained value at the fountain head; and in eases of this kind it is 
enough to ascertain the local value of the property, without inquiring 
whether it yields a return on the spot. .. , , The property is locally 
valuable in tho parish, where it is rated, although that value is derived 
from extrinsic circumstances, and although the profits are actually received 
elsewhere.” 

This decision (which has been recently approved in the House 
of Lords (t)) is one of many which show how the courts gradually 
deduced from the statute 43 Eliz. c. 2, the principle which was 
subsequently embodied in the definition of net annual value 
given by s. 1 of the Parochial Assessments Act, 1836 («)•. Since 
the passing of the Act of 1836, the rule (which before that date 
was not consistently followed) has become compulsory and of 
universal application,, viz., that rateable value is moasured not 
by the profits of the land, but by the rent which may reasonably 
be expected for the land. As long as it was possible to contend 
that rateable value depended on the profits of the land, it was 
necessary to consider where the profits were earned, in order to 
see to what land they must be attributed. But the rent of land 
is not necessarily fixed by the profits which may be earned on 
the land or from the produce of the land : most of the dwelling- 
houses near London command a higher rent because of the 
facilities which they offer for making profits elsewhere. As long 
as it is borne in mind that rent, and not profit, constitutes the 
measure of rateable value, it will be clear that the decision 
in It. v. New River Co. (.r) is based oil the principle adopted in 
the Parochial Assessments Act, 1836. It is obvious that a Water 
company wanting a supply of water would be willing to give a 
higher rent for land containing a spring than for land without 

(r) It had been already hold, in JR. v. Miller (1777), 2 Cowp. 619, that land 
increased in value by tho existence thereon of a mineral spring should be rated at; 
such increased value. 

(*) 1 M. & S., atm 509, 509. 

(9 Great Central Bail. Co. v. Banbury Union, [19091, A. C. 78, at p. 98, 
supra, p. 297. 

\u) Bet out in Appendix I., infra. (£) (1813), 1 M. & S. 503, 
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a spring; and they would probably give for land containing, a 
spring a higher rent than a tenant who would use- the land only 
for ordinary agricultural purposes. How much higher rent the 
water company would give depends upon circumstances If 
there were many equally suitable springs available for a water 
company, they would give a rent very slightly, if at all, higher 
than an agricultural rent. But the probability is that some of 
the springs would bo further from the town requiring the supply 
of water, and the additional expense of laying longer mains 
would induce the company to offer a lower rent for the more 
distant sites, and a higher rent for the nearer sites. And the 
owner of the nearest site, while he would almost certainly be 
able to exact a rent higher than a mere agricultural rent, must 
yet be careful not to demand so high a rent as to drive the 
company to take a more distant site at a lower rent. 

In Liverpool Corporation v. Llanfyttm Union (y), it was held 
that, in calculating the rateable value of a reservoir, it was right 
to take into account certain unusual expenditure incurred in 
acquiring the site, even though it related to matters not forming 
part of the rated property. 

The intake of the New River Company at Hertford_In 

New River Co. v. Hertford Union (s), a difficult question was 
raised as to the principle of valuation to be applied to the intake 
by means of which the New River Company diverted water from 
the river Lea into the New River. Under their special Acts the 
New Rivor Company made an annual payment of, £1,500, and 
had paid a capital sum of £42,000 to the conservators of the 
river Lea, and in consideration of these payments, and other 
payments made by the East London Waterworks Company, all 
the water flowing in the river Lea, except so much as was 
required for navigation, was vested in the two water companies, 
the proportions in which they were to take the water being 
prescribed by the Acta. The New River Company took their 
water from the river Lea by means of an opening in the hank 
through which the water flowed by gravitation into a ditch 
communicating with the New River, and they were in occupation 
of this intake, which they had protected by posts in tbe river 
and an iron grating. The Court of Appeal held that the point at 
which the water was to be taken was fixed by the special Acts (a). 
The rateable value of the New River Company’s property in the 
parish was agreed at £650, if the structural value of the intake 




as mere land with buildings upu« it waB to be considered; but 
the assessment committee had impo^a an additional assessment 
of £3,180 as representing the enlianceu value in respect of the 
user made of the intake by taking water Avjjxx the river Lea. 
The sum ot £8,180 was arx*ivod at by taking 4 p-*. on the 
capital sum of £42,000 paid by the New River Con. ny 
adding thereto the annual payment of £1,500; but tt c sL gg- 
ment committee admitted that, though these sums migW, 
prima facie evidence, they were not necessarily the measure or 
rateable value. The King s Bench Division struck out the item 
of £3,180 altogether, holding that the assessment of the intake 
must be based, solely upon the structural value of the buildings 
and land, and that the right to take water from the Lea through 
the intake must be left out of consideration altogether. But 
this decision was reversed by the Court of Appeal, who held 
that “ the standard of structural value was not the true one to 
apply”; and that u there was an added element of value by 
reason of the special fitness of the land and structure for a 
particular profitable purpose ”; and they sent the case back 
to quarter sessions, holding that although the right to take 
water must be taken into account, it had been taken into account 
by the assessment committee on a wrong principle. 

The case accordingly went back to the sessions for re-hearing, 
subject to the directions given by the Court of Appeal. The 
assessment committee on the re-hearing left out of account the 
payments made by the New River Company to the conservators 
of the Lea, but contended that “ the value of the privilege ” 
enjoyed by the company was more than the assessment of 
£8,180 which was appealed against; and they gave evidence to 
show {inter alia) that if the company had not had the privilege of 
getting water from the Lea, the capital cost of sinking the necessary 
* wells and the annual cost of pumping would have been so great 
that the company would have been willing to pay far more than 
£3,180 for the privilege of taking water through the intakes. 
Th© sessions confirmed the assessment appealed against, without 
stating the ground of their decision, and refused a case loi the 
High Court. The subsequent decision of the House of Lords in 
Metropolitan Water Board v. Ghertuy Union (b), considered in 
the next paragraph, shows that there is great doubt whether (1) 
the decision of the Court of Appeal in the Hertford case was 
right, and (2) if it was, whether it was rightly applied by the 
quarter sessions. In 1916, the Metropolitan Vvator Boaid (the 
successors in title of the New River Co.) appealed again to the 
Herts Quarter Sessions against the assessment of the intake at 

(6) [1916] 1 A. C. 337. 
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Hertford, but the sessions eluded against, them and again 
refused a case (c). 

w tor ™*lsfan Wflfr- Board «?. Chertsey Union—This case raised a 
* A f' • *i«r ^ taa * 5 ra ^ SGC ^ m New Mver Co. v. Hertford Union (d), 
t,°m 0 ff ec t ari appeal from that decision. In 'Metropolitan 

^WaUr ^^ oar( l v ‘ CdicfrUey Union (e), the Water Board (or their 
* ^M/cessors in title) had under statutory powers acquired land 
M Walton on the banks of the Thames for an intake for water, 
and had thereon erected a pumping station and other works. 
The Board (and their predecessors) were entitled under their 
special Acts to take large quantities of water from the Thames, 
and besides the intake at Walton had eleven other intakes, some of 
which were not used, or were used only occasionally. Apparently 
the Board were at liberty to take the water to which they were 
entitled at any place convenient to them; and they had power 
to construct new intakes. The land had cost the Board £4,000, 
and the works £151,516. The assessment committee contended 
that the rateable value should be arrived at by taking 4 per cent, 
on the cost of the land, plus 5 per cent. (/) on the cost of the works, 
“ to which should be added a further sum an being an enhanced 
value in respect of the user made of the intake, and the statutory 
right of appropriating water drawn from the Thames by means 
thereof, and the proximity to the river for taking water, ate.,” and 
on this basis arrived at a rateable value of £10,500. The cost of 
the land was said by the assessment committee to have been 
“ the fair market price at the time of its purchase ” ; and by the 
Board was said to have been far more than the price paid for 
other land near. The Board contended that nothing should be 
added to the value of the land for fcke use made of the Intake. 
The sessions adopted this contention, and fixed the rateable 
value of the intake at £7,735 by taking 4 per cent, on the price 
of the land, plus 5 per cent, on the cost of the works (</). This 
decision was set aside by the High Court and the Court of Appeal, 
mainly on the authority of Nev‘ River Co. v. Hertford, Union (h), 
but was restored by the House of Lords, in judgments each of 
which threw grave doubt or: the correctness of the decision in 
that case (i). Lord Loreburn said ( j ) : 

“ How can it bo said that anything should be added because the person who 
bought the land, or who now owns it, has a statutory right, personal to 

(c) Not reported; from the writer’s IMS. notes, 

( d ) [1902] 2 K. B, 597, supra , p. 360. (e) [1916] 1 A. C. 337. 

(/) As to the percentage to be applied, vide supra , p. 244. 

((/) The 1 figures stated iu the Law Reports include £50 for the agreed value of a 
dwelling house. 

(h) [1902] 2 K. B. 597; supra , p. 360. 

(i) See [1916] 1 A. C., at pp. 347, 351-3, 358, 362, 3G3. 

(j) [1916] 1 A. C., at p. 347. 
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himself, of using if, in a particular way anil drawing waterthrongh itfroin the 
Thames ? .For that does not make the land itself more valuable. It only- 
makes the owner or occupier of it more able to make profits. You might m 
well say that a piece of land is more valuable because the tenant of it has a 
valuable patent which he works on the land. . . . It cannot be relevant to say 
that something should be added to the cost, which you have taken as the basis, 
because water is taken in hero which is sold at a profit somewhere else. That 
would be mixing up the cost basis with something like the profit basis applied 
Hi the case of railways.” 

Lord Atkinson said that the contention of the assessment 
committee was “ almost as if the statutory powers (of the 
Water Board) when put in action were a rateable hereditament,’’ 
and added (A) : 

Whatever be the basis of calculation the user of the intake and'the .statutory 
right to appropriate the wa ter cannot be taken into consideration, as they are 
net things springing from the ownership of the land, but from the statute. 
... When a person purchases land ho purchases with it all its capacities. 
If the vendor is aware that the purchaser dosiros to obtain it in order to devote 
it to a special purpose, and that it is specially fitted for that purpose, ho pre¬ 
sumably demands the more for it because of that special fitness, and the 
purchaser gives the more for it for the same reason. Its special fitness 
thus enhances the price for which it is sold and is paid for by the purchase 
money.” 

Lord Pabkeb said (l) : 

The right ot the appellants to lake water from the Thames being a right 
in gross and not appurtenant to the land, or passing with the land to any 
owner or occupier thereof, cannot enhance the value of the land. I do not 
think that New River Go. v. Hertford Union., if it, decides otherwise, can 
stand, So far as,any statutory power of the appellants is relevant at all, it 
has already been taken into account in treating tin - appellants, with thoir 
statutory powers, as a possible tenant of the hereditament in question.” 

It may be useful to note, with reference to the ease above 
cited, the difference between it and the ease of a licensed public 
house. In both there is a valuable right exercised by the 
occupier: in the one case a licence to carry on a specified trade, 
in the other, a right to draw water from the Thames in order 
to sell it. But in the former case the right is attached to a 
specified house, in the latter to a specified person. Any 
respectable tenant can become occupier of licensed premises, but 
he cannot talce his trade to any premises which are not licensed. 
The Water Board, alone are authorised to take water from the 
Thames, but they can do so on any site they may possess. The 
landlord of the licensed house can say to an intending tenant, “ I 
can let you a house with a right attached thereto, which you 
cannot get elsewhere.” The Water Board could say to a land- 
owner, “ If you will not let me your land for the exercise of my 
(A) [1916] 1 A. 0., p. 354. (7) [1916] 1 A. 0. 868. 
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statutory rights, I will take land from an adjoining landowner, 
and exercise them there.” No doubt if one piece were better 
suited than another for the purposes of the Board, that 
suitability must be taken into account: but that is already done 
if 4t the fair market price ° is made the basis of the calculation. 

Whether the profits of a gas company can be taken into 
account.—Except perhaps in the early case of A tkins v, .Dari$ (m), 
it appears never to have been contended that the profits of a water 
company ought not to be taken into account, assuming that the 
water company were rateable at all. But a distinction was at one 
time drawn between water companies and gas companies, on the 
ground that water was a natural product of land, while gas was 
a manufactured article ; and it was said that the profits arising 
from the sale of gas were profits of a trade and were not rateable. 
Whatever may have been the law before 1836, the question is 
now determined by the definition of net annual value in s. 1 of 
the Parochial Assessments Act, 1886 (n), as the rent which may 
reasonably be expected ; if the profits which a gas company can 
make will induce the company to give a higher rent for the works 
and mains, those profits cannot be left out of consideration in 
fixing the rateable value (o). 

In it v. Binning ham Gas Co . (p), it was stated in the case that 
stock-in-trade and the profits of the manufactories in Birmingham 
were not in practice rated (</), and the sessions found that the 
premises, pipes, etc., of the company, if rated as other lands in the 
parish—that is to say, if the profits arising from the sale of gas 
were not included—were worth £200 per annum, but were worth 
£800 if the profits arising from the sale of gas were included. 

(It was not stated in the case how the £200 was arrived at; 
possibly that sum represented a percentage on the cost of 
construction (r).) Abbott, C. J. said 0) : 

u I am of opinion that the amount in respect of which the company are 
rateable is the sum for which the buildings, trunks, and pipes would let to 
u person who is willing* to carry ou tho business there. . . * The profits 
are not in this ease rateable. If they were, a blacksmith’s forge might be 
rated, not at what it would let for, but at tho sum which the blacksmith 

acquires by it. Hero the profits rated are those of a manufactory 

which are obtained by applying the skill and industry of man to capital 
brought from a distance for that purpose, They are very different from 

(w) (1783), Cald. 315. 00 Sot out in Appendix I., infra. 

Co) Vide supra, pp. 220—225. (j0 (1823), 1 B. & O. 506. 

(q) As to the rateabUifcy of stock-in trade, vide supra, pp. 2—4. 

(r) In B. v. Brighton Gas Co. (1826), 5 B. & C. 466, it was held that the 
company were rateable for the value of the land occupied by their pipes, as 
increased by the laying down of tho pipes ; but the court did not decide how that 
increase in value whs to be measured, 

(.<?) 1 B. & C.,afc p. 510. 
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the profits of canals or of mineral waters (t), which are natural products 
arii within the parish, and rendering the land in winch they are situate 

more valuable, ’ 

This decision was given before the passing of the Parochial 
Assessments Act, 1836, but the first sentence above cited 
correctly states the principle adopted by the definition of net 
annual value ” in s. 1 of that Act (a), and that sentence is un¬ 
doubtedly still good law. But the remainder of the judgment 
seerus to suggest that, in estimating rent, the profits of 
manufacture are in every case to be left out of consideration, 
but this is not so, and the distinction between the illustration 
given by Abbott, CX, and the facts of the case before him point 
this out. The rent of a blacksmith’s forge is not regulated iy 
his profits, because the blacksmith can take his business to 
another forge, though a forge adjoining a high road much 
frequented by traffic may well command a higher rent (because 
of the chance of earning casual profits) than a forge bidden iro 
the public view; so that even in the case of a blacksmith s forge 
the profits of manufacture earned on the premises do affect 
the rent. But the Birmingham Gas Company had the ugh. 
lav pipes under the public streets, and no other company or 
person had that right: consequently they had a mono^ 1 ^ 
any tenant of their works and mams could earn a profit winch 
no other person could earn. It could not be said of ablaeksmit h s 
forge, as it could be said of the gas company’s works and mams, 
that there, and there only, could the manufacture be carned on 
and the profits earned. Directly it is ascertained that the 
occupation of a particular hereditament, or class of hereditaments, 
will enable the tenants to earn profits which they cannot earn 
elsewhere, then those profits will affect the rent, and consequen > 
the rateable value (x) ; aud it is quite beside the mark to say, 
as was said by Abbott, C.J., in U. v. Birmingham Gas Co. (y), 
that “ the profits are obtained by applying the skill and industry 
of man to capital brought from a distance for that purpose- 

It may, however, be said that in 11 . v. Birmnghg Gas Co. 
the finding of the sessions meant that the ^gor vaffie of W, 
on which the rate was made, represented the whole of the net 
receipts of the company, without any deduction for 
if that is the effect of the finding, there can be no doubt that 

(t) Sea B. v. Miller (1777), 2 Oowp.619 Gas Co., 

5>ra, x>. 223 ; Ii- v,* Shoreditch Assessment Lommittc., iJ. - " * 

pp. 877, 882; infra, p. 566. 

0/) (1923), 1 B, <& C, 506, ah p. 510. 



the judgment reducing the rate was correct;■ for no tenant would 
take premises to carry on a trade thereon if he has to pay the 
whole of his net receipts to his landlord as rent ( 2 ). 


In K . v. Sheffield United Gas Co. (a) 9 the respondents (the 
rating authorities) had ascertained the rateable value of the 
whole of the company’s works, mains, pipes, etc., by deducting 
from the gross receipts, the working expenses, and a sum for 
tenant’s profits, tenant’s rates and taxes, and the average cost of 
repairs, renewals, and insurance of buildings, stations, plant and 
mains ; the remainder being put as the rateable value of the 
whole undertaking. The company contended (in effect) that the 
buildings and fixed machinery at their stations should be valued 
as if employed in a first-class and lucrative manufactory in 
Sheffield, and by comparison with the rents given for other 
premises used for such manufactories; and that the land 
belonging to the company and occupied by mains and pipes 
should be valued by ascertaining the rents given for other lands 
in Sheffield used without buildings; and as to the mains and 
pipes under the streets, that they should be valued by a similar 
method i only allowing an increased rental for the consideration 
that the company must necessarily obtain the particular locality , 
and plight therefore be forced by the owner of the land to 'pay an 
increased rent for it” The contentions on behalf of the company 
were aimed at excluding altogether from consideration the profits 
made by the company, whereas the valuation made by the 
respondents was based on those profits. Tho court held that the 
method adopted by the respondents was correct as to this point. 
As no reasons were given for holding that the appellants’ 
method was wrong, the following reasons may be suggested. The 
contention that gasworks should be valued by comparison with 
the rents paid for other manufactories not used for or suitable 
for making gas, is in effect “to rate land occupied in one mode 
as if it were occupied in another; the modes [probably] pro¬ 
ducing different rates of profit, and commanding different 
amounts of rent; than which nothing can be more unreason¬ 
able” (b). Further, the admission (embodied in the words printed 
above in italics) that the company might be forced to pay an 
“ increased rent ” for their mains in the streets, exposes the 
fallacy of the appellants’ contention. For in considering how 
much the “increased rent” is to be, it is obvious that the 
landlord and tenant would both look at the net profits which the 
occupier of the mains would be able to earn:, in other words, 

( o2 o Se0 , fch ? rem ^ s on v. Cambridge Gas Co. (1838), 8 A, & E. 73, infra % 
p. 368, note (m). ■ * J * 

(a) (1863), 32 L. J. M; C. 169. 

(b) R. v. Everist (1817), 10 Q. J3,178, at p. 207 i mpra, p. 218. 
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they would make some such calculation as that made by the 
respondents in arriving at the rateable value. It will be noticed 
that the effect of It. v. Sheffield United Gas Go. (e) is to overrule 
.ft. v. Birmingham, Gas Go. (d), so far as that case decided (if it 
did decide)* that the profits of a gas company are not to be taken 
into account in rating the company. And as the decision in 
ft. v. Sheffield United Gas Co. has been followed in actual practice 
for many years, and in numberless cases, it is hardly likely to 
be now overruled by any court. 

General principles for rating gas and water companies.— 
It has been shown (e) that, in rating gas and water companies, 
the profits which the companies make must be taken into account; 
it remains to be seen how this is to be done. Let us first deal 
with gasworks, or waterworks, belonging to a trading company, 
and leave for future consideration (/) the rating of gasworks or 
waterworks belonging to a municipal corporation or other similar 
local authority. In order to simplify the problem, let us assume 
that the whole of the system (whether of gasworks or of water¬ 
works) is situated in one parish. Notwithstanding the difficulty 
attending the hypothesis, we must assume, in order to comply 
with s. 1 of the Parochial Assessments Act, 1836, that there is 
a tenant in occupation of the whole, and we have to inquire what 
rent he may reasonably be expected to give. In considering 
what rent he could afford to give, the tenant would first inquire 
what profits etui be made out of the undertaking: the first thing, 
therefore, is to ascertain the gross receipts (y), and to deduct 
therefrom the ordinary working expenses in order to arrive at the 
net receipts. The definition of “net annual value” in the 
Parochial Assessments Act, 1836, assumes that the tenant has 
to pay the usual tenant’s rates and taxes, and they must therefore 
be deducted from the total income of the tenant, before it can 
be ascertained what rent he can afford to pay (h) ; and where all 
the works are situated in one parish, the rates and taxes may be 
conveniently included among the working expenses (t). The 
definition of “ gross estimated rental ” in s. 15 of the Union 


(c) (1858), 82 L. J. M. C. 169. (d) (1828), 1 B.'&C. 506; swpra.pp. 804, 805. 

(<;) Vide supra, pp. 3G4—366. (/) Vide infra, p. 884. ... „ 

(</) The question, what year’s receipts must be taken, is considered infra, p. 3b9. 
A further difficulty may have to be considered in tin; case of gas companies, where 
the net receipts are materially greater, or less, 1 14*11 the sum which xnay be 
divided among the shareholders: vide infra, 7 p. 372. 

(h) See II. v. Hull Docks Co. (1824), 3 R <& G. DIG, at pp. 527, 528; Tyne 
Improvement Cmmmiojiers v. Chirton (1862), 82 L. J. M. 0. 192. Note that 
the former case was decided before the passing of the Parochial Assessments Act, 

3836. , 

(i) As to the method of dealing with the rates, where the works extend into 
several parishes where different rates in the pound are levied, vide infra , p, 382. 
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Assessment Committee Act, 1862, coupled with the definition of 
“ net annual value” in s. 1 of the Parochial Assessments Act, 
1886 (% makes it necessary to make the deduction for “ repairs, 
insurance, and other expenses, if any, necessary to maintain the 
hereditament in a state to command the rent ” (l) at 1 the last stage 
of the calculations, so as to show the gross estimated rental, and 
net annual value. Consequently all items of expenditure on 
repairs of the rateable hereditament, and other items, which are 
deducted at the last stage of the calculation, must be eliminated 
from the working expenses; otherwise they will be deducted 
twice. Having deducted the working expenses (including the 
tenant’s rates and taxes) from the gross receipts, we arrive at 
the net receipts, and inquire how much of those net receipts a 
tenant will be willing to pay as ront to the landlord. It is plain 
that no tenant will undertake to pay a rent equal to the whole 
of the net receipts ; for if he did there would be nothing to induce 
the tenant to provide the necessary working capital, and to 
undertake the risk of loss and the liability to pay the rent in 
any event: something must therefore be deducted for the tenant’s 
profit (m). The question how much must be deducted under this 
head is entirely a question of fact (»), to be determined in the 
first instance by the rating authorities, and (on appeal) by the 
sessions; and the King's Bench will not consider :ifc. The 
tenant’s share of the profits having been deducted from the total 
net receipts, the remainder represents the gross estimated rental 
which a tenant may be expected to pay, where the landlord bears 
“the cost of repairs, insurance, and other expenses (if any) 
necessary to maintain the hereditaments in a state to command 
the vent,” and, when the cost of those repairs, etc,, has been 

(/,;) Bog Appendix I., infra. The corresponding definitions of “gross value M 
and “rateable value n in s. 4 of the Valuation -(Metropolis) Act, 1869 (set out in 
Appendix I.), make the point here dealt with still clearer; but the Act last 
referred to applies only to the “metropolis’* as therein defined. 

(l) These include a sinking fund for renewals; R. v, Cambridge Gas Co. ('1838), 
8 A- & E. 73 ; Dewsbury and 1:1fckmondwike Waterworks Board v. Penis tone 
Union (1885), 16 Q. B. I). 585. The decision on this point was not questioned in 
the Court of Appeal : see 17 Q. B. IX 884. 

(m) A decision, which is at first sight to the contrary effect, will he found in 
B. v. CavbOridge Gas Co . (1838), 8 A. & E. 78, at p. 87. But there the sessions 
had found what was the rent which :i tonanb would give, and from that rent there 
could of course be no deduction for tenant’s profits, the deduction (presumably) 
having been already made. (From the fact that the only reference in the report 
to the Parochial Assessments Act, 1836, are i>ho passing notices on pp. 83, 86, it 
may be inferred that the case though decided after—related to a rate made 
before the commencement of that Act.) The judgment of Lord Bkuman, C.J. 
{ibid., p. 87). really supports the view stated in the text; or, if it does not, it 
must be taken to be overruled bv a long series of eases, of which it is sufficient to 
cite It. v. Sheffield Gas Ct>. (1868), 32 L. J, M. 0. 169; R. v. Mile End Old Tenon 
(1847), 10 Q. B 208; .& v. Southampton Dock Co. (18/1), 14 Q. B. 587;. 'll. V. 
Grand Junction Bait, Co. (1844), 4 Q. B. 18. 

(n) R. v. She field Gas Co. (1868), 32 L. J. M. C. 169, at p. 173; II. v. Grand 

Junction Rail. Co. (1844), 4 Q. 13. 18, at p. 42. A fow remarks as to the amount 
of the deduction will be tound infra , pp. 372—375. • 
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deducted from that rent, we arrive at the net annual (or rateable) 
value (a). 

What year’s accounts must be made the basis of calculation* 

—The first question which may arise is, on what year’s accounts 
are the calculations of rateable value to be based ? Different 
considerations affect the question, according as the appeal relates 
to property within, or outside, the “ metropolis ” as defined by 
the Valuation (Metropolis) Act, 1869 (p). Outside the m. spoils, 
a company complaining of over-assessment, may appeal against 
each separate rate after it is made, and therefore after the 
valuation list on which the rate is based has come into forco (//). 
But within the metropolis, an appeal on the ground of over¬ 
assessment must be an appeal, not against a rate made after 
the valuation list comes into force, but against the valuation 
list before it comes into force, and the list as altered on appeal 
becomes conclusive evidence of value for five years, or until the 
making of the next quinquennial re-valuation, subject, however, 
to alteration in certain cases by means of supplemental or pro¬ 
visional lists (r). So, that, outside the metropolis, a fresh appeal 
may be entered against each rate as it is made, and a new 
valuation list may be made at any time, while within the 
metropolis an appeal on the ground of over-assessment can be 
made (speaking generally) only once in five years (s), and the 
valuation list (as confirmed or altered on appeal) remains in 
force for five years from a date subsequent to the hearing of the 
appeal. It has been decided (t) that, on an appeal against a rato 
outside the metropolis, “ the sessions ought to avail themselves 
of every light that can be afforded them down to the latest period 

(o) Bee the definitions qE “ net annual value ” in a. 1 of the Parochial Assess¬ 
ments Act, 1836, and of “rateable value” in s. 4 of the Valuation (Metropolis) 
Act, 1869. Both of the Acts are set out in Appendix I. Examples of valuations 
of gasworks will be found in South Metropolitan Gas Co. v. St. Clave's , Ryde's 
Met. Rat. App. 305 ; Gas Light and Coke Co. v. City of London Union . Hyde’s 
Bat. Ape. (1891-1893), 204; R. v. Lee (1866), L. R. 1 Q. B. 241; and South 
Metropolitan Gas Co. v. Woolwich Union , 1 Konstam, 4S. Valuations of water¬ 
works will be found in Metropolitan Water Board v. City of London Union , 
1 Konstam, 33. 

(n) Set out in Appendix I. The definition of the “metropolis” is to be 
gathered from ss. 3, 4 ; see also p. 633, infra. 

(q) See Poor Relief Act, 1743, ft. 4, and the Union Assessment Committee Act, 
1862, ss. 21. 22, 28. Both Acts are set out in Appendix I. 

(r) See the Valuation (Metropolis) Act, 1869, ss. 48, 45, 46. 

(s) In circumstances which must be regarded as more or less exceptional a 
supplemental or provisional list may he made: see Chapter XXXIII., infra. 

(1) R. v, London y Brighton and, South Coast Rail . Co. (1851), 15 Q. B. 313, a,b 
pp. 367, 368. See also R. v. Grand Junction Rati. Co. (1844), 4 Q. B. 18, at p. 35. 
The decisions quoted were given before the passing of the Union Assessment Com¬ 
mittee Act, 1862, under which the overseers are bound to make the rate upon the 
valuation appearing-in the valuation list for the time being in force; but for the 
reasons given in Chapter XXVII., infra, pp. 655, 656, it is submitted that the rule 
laid down in the cases cited is still good law. 
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antecedent to the actual making of the rate, in order to bring it 
to the greatest possible accuracy. The overseers, in making a 
prospective rate, are to make it on the supposed prospective 
value ascertained by them, as well as they can, from the latest 
evidence in their power as to antecedent value. The rule here 
laid down shows that in an appeal by a gas or water company, 
the last published accounts before the making of the rate (or, in 
the metropolis, the making of the list) appealed against may be 
looked at as evidence of rateable value. But the rule still leaves 
the question open whether evidence can be given of accounts 
published before the hearing of the appeal but after the making 
uf the rate (or, in the metropolis, of the list) which is appealed 
against. The question is not necessarily of so much importances 
in an appeal against a rate outside the metropolis, since the 
next succeeding rate may be appealed against, and no injustice 
will be done if the receipts of one year are made to govern the 
rateable value in the next (a). But in an appeal against a 
valuation list in the metropolis the question is of more import¬ 
ance owing to the duration of the list. 1 he fact that the list 
does not come into force until after the time fixed for hearing 
appeals has expired (pc) furnishes an additional reason for taking 
the accounts for as late a period as possible. I he London 
Quarter Sessions have ’ decided ( y) that the parties may give in 
evidence the accounts for the last period before the hearing of the 
objection by the assessment committee. It had been previously 
decided that accounts for a period ending after the decision of 
the assessment committee and before the hearing of the appeal, 
could not be given in evidence (z) except by consent (a). In 
other cases ( b ) which have been decided on the same point the 
question was complicated by special circumstances. 

The quinquennial system of re-valuation, which is in force in 
the metropolis, may perhaps introduce other considerations, but 
outside the metropolis, where the governing date is the date of 

(u) R. v. Abney Park Cemetery Co, (1873), Ij. R. 8 Q. B, 515, at p. 520. 

(a;) See s. 42 of the Valuation (Metropolis) Act, 1869, in Appendix I. , 

(V) South Metropolitan Gas Co. v Greenwich Union (1897), Ryde and 
Konstam’s Rat. App. (1894,-1904), 21. tn a later case, South Metropolitan Gas 
Co. v. Woolwich Union (1907), 1 Konstain, 48, the London Quarter Sessions 
declined to take any particular year, and left the question what year s accounts 
should be taken, entirely open. . «. ^ n 

<>) South Metropolitan Gas Co. v. Greenwich Union , Ryde s Rat, App. (1891 - 

(a) Royal Agricultural Hall Co. v. Islington , Ryde’s Rat. App. (1891 1893), 

125 

“« b) Gas Light and Coke Co. v. City of London Union, ibid., p. 204, at p. 206; 
see also p. 169; London Hydraulic Power Co. v. City of London Union, ibid., 
p. 138; see p. 144 ; London and India, Docks Co. v, Stepney Inion, ibid., #. 153; 
London Street Tramways Co, v. Islington , Ryde’f, Rat. App. (1886 —1890), 147 , 
South Metropolitan Gas Co. v. St. Clave's (1381), Ryde’s Met. Rat. App. 305, 
Charing Cross , City and West End Electricity Supply Co , v. City of London union 
(1906), 1 Konstam, 31. 
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the making of the rate, the question raised above should (it is 
submitted) be dealt with on the following principles. Rateable 
value is the rent which a tenant may reasonably be expected to 
pay; and in estimating this rent, “all that could reasonably 
affect the mind of the intending tenant ought to be considered ’ (<•). 
An intending tenant of gasworks, or waterworks, would no 
doubt have regard to the facts and figures disclosed in the latest 
available accounts of the undertaking; but he would not limit 
his consideration to those .accounts. If he knew—or expected— 
that the year to he covered by his tenancy would bring greater 
or less prosperity to tlio tenant than the year covered by the 
latest accounts, he would adjust the rent which he would be 
prepared to pay accordingly. The future may be more or less 
uncertain, and this may effect the weight of the evidence, but 
does not render evidence of expectations inadmissible. Two 
cases may usefully be cited, though neither of them related to 
gas or waterworks. In. Jones v. West Derby Union ( d ) the 
occupier of a public-house appealed against a rate made on 
April 1st, 1910. On April 29th, 1910, the Finance (1909-10) 
Act, 1910, received the Royal Assent; and by that Act, largely 
increased duties were imposed upon licensed premises, whereby 
the letting value of Buch premises was reduced (e). It was 
agreed that (apart from the effect of the Act) the assessment 
appealed against was right. It was proved that before the 
passing of the Act, the probability that it would pass was 
publicly known, and the effect of its provisions was discussed, 
and that the letting value of public-houses generally had been 
diminished in consequence. On these facts it. was held that the 
rate ought to be reduced. Again, in Metropolitan Electric 
Supply Go. v. Paddington (/), the company appealed against a 
valuation list for Paddington which was made in June, 1905, to 
come into force on April 6th, 1906. The company had at one 
time supplied electricity to Paddington and Marylebone (amongst 
Other places). In July, 1904, they entered into an agreement 
to sell that part of their undertaking which was in Marylebone 
to the council of that borough. The transfer took place 
gradually, the company ceasing to supply some consumers in 
August, 1905, and ceasing finally to supply, consumers in 
Marylebone on March 81st, 1906, just before the list came into 
operation. The arbitrator to whom the appeal was referred 

(c) Cartwright v. Skxdcoate* Union, [1890] 1 Q. B. 667, at p. 673. The decision, 
was affirmed in the House of Lords; see [1900] A. 0.150. 

(d) (1911), 73 3. P. 375; Konstam. and Ward, 49, before Mr. E. G. Hbmmebdk, 
K.C., flitting as Recorder of Liverpool. 

(>,) See B. v. Shoneditch Assessment Committee , f 1.910] 2 R. B, 859, infra, 
p. 566. 

if) (1907), 2VKonstain, 679. 
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found that any intending tenant of the undertaking in Paddington 
in 1905 wouid have ascertained what was the purport of the 
agreement, and that the Marylebone undertaking was being 
transferred; and he found that the rent which would be given 
would be materially diminished in consequence; and reduced 
the rateable value on this ground. It was held by the High 
Court that the arbitrator was right. 

Reference may also be made to BwUfa and Merthyr 1 fare Steam 
ColUeru-e v. Pontypridd Waterworks Co. (g), which by analogy 
seems to suggest that (in some cases at least) where an estimate 
has to be made as for a certain date, at which time events then 
in the future are anticipated, if by the time the tribunal decides 
on the estimate, the anticipations have beep tested by actual 
experience, the tribunal is not bound to shut its eyes to what is 
now known, merely because at the date for which the estimate 
is made, the future could only he guessed. 

Limitation of dividends of a gas company.--In the case of 
a gas company where the profits divisible among the shareholders 
are limited according to the price at which gas has been sold, a 
very difficult question arises where the profits earned exceed the 
profits divisible, and part of those profits is therefore carried 
forward to the next, half-year’s account: ought the profits 
actually earned, or the profits available for dividends, to be 
made the basis of calculation? It may be said, on the one 
hand, that to rate the occupier in respect of profits which he 
cannot, appropriate is unjust; and, on the other hand, that it is 
wrong to ignore the surplus profits which (though not divisible), 
at all events, render the divisible profits more secure. In the 
converse case, where the profits earned are less than the 
dividends, which are in part paid out of a reserve fund, 
the question arises whether the rateable value in each year 
must not he based on the profits earned in that year, and not 
on the accumulation of past years (h). 

Tenant’s capital.—It has been shown that a deduction must 
be made for tenant’s profits (i), and that the amount of the 
deduction is entirely a question of fact (k). In practice, the most 
common method of calculation is to ascertain the necessary 
tenant’s capital, and to take some percentage thereon. Where 
this method is adopted, the hypothetical tenant must be 

(g) [190S] A. C. 4.26; see p. 429: per Lord Hawbcby. 

(h) The question was argued, but not decided, in. Gas Ligh t and Coke Co. v. City 
of London Union , Hyde’s Rat. App. (1891—1893), 204 ; see pp. 217, 220, 222. 

(i) Vide supra , t>. 363. 

(/,:) R. v. Sheffield Gas Co . (1863), 32 h. J. M\ 6. 169, at p. 173. 
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supposed to provide all the necessary stock-in-trade, coals, tools, 
chattels, and loose machinery necessary for carrying on the 
business. These include (in the ease of a gas company) the 
meters (l) placed on their customers’ premises, but not the retorts, 
purifiers, steam engines (used for driving machinery and fixed 
by screw bolts), boilers, or gasholders (m), all of which are 
valued as enhancing the value of the freehold (n). The present 
actual value, and not the prime cost of all tools, machinery, 
etc., provided by the tenant must be taken as the basis of 
calculation (oft The hypothetical tenant must also provide 
sufficient capital to carry on the business until he receives enough 
money from that business to meet the current working expenses, 
including (inter alia ) the rates. It is sometimes suggested that 
the hypothetical tenant must be provided with sufficient capital 
to be able to pay his rent punctually every quarter day. To 
this it has been answered that the definitions of “ net annual 
(or rateable) value ” do not require that the rent should bo 
payable quarterly, and that, in the absence of any such require¬ 
ment, a yearly rent cannot be demanded quarterly, or before 
the end of the year(p) ; and further that if a tenant were to 
claim a deduction from the gross receipts equal to seventeen 
and a half per cent, on the capital required for punctual quarterly 
payments of rent, the landlord would allow the payments to be 
made at later periods rather than submit to so large a deduction. 
In considering for how long a period working expenses must oe 
provided, it must be assumed that the hypothetical tenant on going 
into possession would not be entitled to receive the outstanding 
debts due to his predecessor. In the case of a water company, it 
must be considered whether the company have, and exercise, the 

( l ) Prepayment meters (vulgarly called “ penny-in-the-s'Iot meters as_\vell as 
ordinary motors, should be included as part of the tenant’s capital* l n Ipswich 
Gas Co. v. Ipswich Union (1907), 2 Konstam, 699, the company let out stoves, for 
•which a separate payment was made, and also supplied burners and other fittings 
to those customers' who had prepayment meters, payment Lfing made ior n ,f^ e 
meters, burners and fittings, by means of an increased price paid for the gas. lne 
recorder held that the stoves, burners and fittings should be included in the 
tenant’s capital, and the High Court held that (assuming the question to be one 
of law) he was right in so doing. 

(m) R. v. Lee (1866'), L. K. 1 Q. B. 241. 

(?i) Difficult questions sometimes arise as to machines which are partly ottno 
character of fixed cranes, and partly of the character of locomotive engines, m that, 
they run on rails, though for a very short distance: as to such machinery, see 
Tyne Boiler Works Co. v, Longbenton (1886), 18 Q. B. P. 81; Hyde’s Rat. App. 
(1886—1890), 241; London and India Docks v. Poplar Union (190i)), Ryae and 
Konstam’s Rat. App. (1894—1904), 245; Kirby v. Hunslet Union , [190o A D. 4d ; 
1 Konstam, 225 ; infra, pp. 609—620; and the other cases collected in Ohaptei 

xxv. • 

(o) R, v. North Staffordshire Rail. Co. (1860), 80 L. J. M. C. 68; R. v. Great 
Western Rail Co. (1846), 6 Q. B. 179, at p 207, • ^ 

(pS Coomber v. Howard (1845), 1 0. B. 440 ; Collett v. Curling (1847), 10 < t . >• 
785; Turner v. Allday (1336), Tyr. & Or. 819: see Woodfall's Landlord and 
Tenant, 16th ed., p. 423, 
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power to charge water rates in advance. In the ease of a gas 
company, it must be remembered that, while as a rule the bulk of 
the income from the sale of gas by meter is not even ascertained 
until after the expiration of three months’ supply, and not even 
then received immediately, yet where the company have adopted 
the use of automatic meters (vulgarly called “ penny-in-the-alot 
meters ”), the receipts from such meters may amount to a sub¬ 
stantial sum, and as they come in may pro tanto reduce the 
capital which the hypothetical tenant must have in hand on 
starting his business. So, too, the sale of coke and other 
residual products, if made for cash or for short credit, may help 
to provide working capital. In practice, in rating a gas company, 
it is usual to take about four and a half or five months’ working 
expenses; but the question, of course, depends upon all the 
circumstances affecting the company’s receipts. 

After ascertaining the full amount of “ tenant’s capital,” 
which must be provided either for working capital or for tools, 
stock, etc., there remains the question—what rate of interest 
must bo applied to that capital as representing the tenant’s 
share of the profits ? Perhaps, as a rule of thumb, the com* 
monest practice at the London Quarter Sessions was before the 
war to take five per cent, for interest, ten per cent, for trade 
profits, and two and a half per cent, for risks and casualties (q); 
but the rule was regarded as subject to reconsideration (r), and 
in the most recent decision of the London Quarter Sessions as 
to gasworks (s) the question waR left entirely open. Since the 
war there have not been a sufficient number of contested cases 
to establish a settled practice. 

It must further be noticed that the method of deducting some 
percentage on the tenant’s capital is merely a means to an end, 
and that the real question to be answered is, what allowance 
for tenant’s profits would be sufficient to induce the hypothetical 
tenant to take the hereditament at the supposed rent ? It may 
be that if the necessary tenant’s capital be £100,000, the prospect 
of lurking seventeen and a half per cent, would be sufficient in¬ 
duct mant tp the tenant to pay a given rent; but if does not 
follow that if the necessary tenant’s capital is only £100, the 
prospect of making seventeen and a half per cent, thereon out 
of the same net receipts would be sufficient inducement to the 

(?) Midland Bail. Co. v. Islington, BycVs Bat. App.(1888—1800), 189; London 
Hydraulic Power Co. v. City of London Union, Kydo’s Rot. App. (1891—1893), 138, 
oi pp. 110, 142,143; Gas Light and Coke Co. v. City of London Union, ibid., p. 
204, at pp. 207,209, 212, 215, 217; London and North Western Bail. Co. v. 
Hampstead (1897), Ryde and Konstam’s Rat. App. (1894.—1904), 14 ; see p. 349 
note («), supra, where other oases relating to railways are cited. 

(r) Hyde’s Rat. App. (1891—1898), 9.14; 

is) South Metropolitan Gas Co. v. Woolwich Union (1907), 1 Koustam, 48. 
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tenant to become liable to pay the much larger rent winch this 
method of calculation would show. In fact, this method oi 
calculation is not appropriate in extreme cases; for example, 
on the letting of a toll-bridge, the tenant’s capital required 
would be a merely nominal amount. In extreme cases, it is 
not uncommon to take some arbitrary percentage of the gross 
receipts as representing the tenant’s share. An instance where 
this method was adopted will be found in Metropolitan Mater 
Board v. City of London Union (t). 

Apportionment oi rateable value among several parishes. 

Where the system of a gas or water company extends into 
several parishes, the practice now universally adopted is to 
ascertain first the rateable, value of the whole system (a) in the 
manner indicated above (.c), and then to apportion that rateable 
value among the several parishes into which the system ex¬ 
tends (y). The principle of apportionment is based on the dis¬ 
tinction between the two kinds of property into which (by a 
rough division) every system of gasworks or waterworks may 
be divided, viz. : (1) the pipes which deliver gas or water to the 
consumers, and are thus directly productive of profit,; and i, 1 ?,) 
the stations where the gas is manufactured or water pumped up, 
and where gas or water is stored, and the carrying mains which 
convey the gas or water from one station to another, or fiom 
the stations°to the parishes in which the gas or water is sold ; 
the stations and carrying mains being in themselves unpro¬ 
ductive, but indirectly productive of the profits earned by the 
other parts of the system, (z). The distinction is but a rough 
one, and is not very scientific, for very often purely arbitrary 
distinctions are drawn to distinguish unproductive from pro¬ 
ductive mains (a). In one sense, every pipe that supplies more 
than one consumer is both directly and indirectly productive of 
profit : directly productive, because it delivers gas or water for 
which the customer pays ; indirectly productive, because it, con¬ 
veys gas or water past the first customer’s premises for delivery 
to other customers, who may live iu another parish. But the 
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distinction, though admittedly rough and unscientific, is now 
invariably adopted. 

The leading cases on the question of apportionment are JR. v. 
Mile End Old Town (b) and I?. v. West Middlesex Waterworks (c), 
and they have sanctioned the following method: The rateable 
value of the whole system being ascertained, the rateable value 
of the indirectly productive part is subtracted therefrom, and 
the residue is divided among the several parishes into which 
the directly productive part extends, in proportion to the gross 
or net receipts earned in those parishes. 

The Mile End Case,— Ip It. v. Mile End Old Toiaifb), the 
rateable value of the whole system had been ascertained, arid 
the decision related only to the question of apportionment. The 
special case found that “ in several of the parishes the water 
rates are very trifling; but the company possess therein ex¬ 
tensive permanent works, such as buildings, reservoirs, conduits, 
canals, bridges, and mains, yielding to the company no other 
profit than as being conducive to the earning of water rates in 
other parishes. The annual value of these may be assumed to 
be £6,500, as mere land and buildings , with their fixtures and 
machinery attached, and deriring some additional value from their 
capacity of being applied to such purposes as tha t of a water com - 
pany ” (d). Lord Denman, C. J., said (e) : 

The company contend that the division [of the total rateable value] 
should he according* to the amount of fixed capital in each district. But the 
rule of law, laid down by Act of Parliament, for ascertaining* the rateable 
value of any subject, refers to an estimate of the rout it should yield. The 
outlay of capital might furnish no such criterion ; since it may have been 
injudiciously expended, and what was costly may have become worthless by 
subsequent changes. [After approving the division of the whole system into 
the directly and indirectly productive portions above explained, and the 
deduction of the value of the latter from the whole, the judgment proceeded 
as follows.] The remaining step has been to apportion the residue of the 
rateable value among tire districts in which the direct productive portion of 
the works is situate, in the ratio either of the net profits, or of the gross 
receipts, or of the quantity of mains and pipes, and of the land occupied by 
them in. each district. Each ratio in the present case gives the same result: 
if they differed, it would be necessary to select between them ; and that ratio 
should be preferred which would best show the rent to be expected if the part 
of the works situate in the district was let separate. It is clear that the net 
profits in each parish would be the best criterion of such rent; and they 

( b ) (1847), 10 Q. B. 208. (c) (1859), 28 L. J. M. 0. .135 ; infra, p. 377. 

(d) This finding leaves undetermined the question how much “ additional value ” 
is to be attributed to “ mere land and buildings '* which are used by a water com¬ 
pany : this question is considered infra, pp. 377 -370. Seo also New Biver Co. v. 
Hertford Union, (19021 2 K.B. 597 ; supra, p. 3G0, and Metropolitan Water Board 
v. Chertsey Union, [1916] 1 A. C. 337; supra, p. 362. 

(«?) 10 Q. B., at p. 218. 
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would, therefore, give the proper ratio (g). It is also clear that the ratio of 
the gross receipts or earnings in the several, districts to each other will he 
the same as the ratio of the net i>rofits in those districts to each other, in all 
cases where the total of expense is taken to bo common to the whole 
apparatus, and is deducted from the total of receipts in the progress of 
ascertaining’ a rateable value.' 9 

The decision in E. v. Mile End Old Town, stated above, over¬ 
rules the decision in Ii. v. Cambridge Gas Co. (h), that the 
rateable value of the directly productive portion of the system 
should be divided “ in proportion to the quantity of apparatus 
situate in each parish ” (i). 

The West Middlesex Waterworks Case,—The decision in 11 v. 
Mile End Old Town (k), was approved in It . v. West Middlesex 
Waterworks (/), as will be seen from the following extract from 
the judgment of Wigiitman, J. : 

u ... It is clear that each, parish must rate the part which lies 
within it : such part becomes a separate rateable subject in that parish, and 
must be rated according to the Parochial Assessments Act, upon an estimate 
,of the rent which that part would yield after proper deductions. In practice, 
a tenant of the parochial portion of a canal, railway, gasworks, waterworks, 
or the like, has rarely, if ever, been known. But an hypothetical tenant 
must bo assumed . . . Although each parish rates separately upon its 

own estimate of the value of the part lying within it, and the law gives no 
power of making all the parishes co-operate in rating the several parts lying 
in each, nevertheless, this court is bound to protect the occux)ier of such an 
apparatus from being rated beyond the rateable valut? of the whole taken 
together (m ) ; and it is in reference to this protection that the court must take 
into its consideration at once all the separate rates, as so many claims upon 
one given fund, and must apportion that fund, bearing in mind that every 
addition to the rateable value assigned to one parish must be a subtraction 
from the rateable value which might be given to some other parish. Sup¬ 
posing', then, the apparatus to be apportioned to several tenants according to 
the parts in several parishes: the tenants of the parts directly earning net 
profits in a parish would be rated by that parish for all the profits earnod 
therein, this being the parochial principle of apportionment which has been 
unanimously upheld hitherto in respect of all canals, railways, water companies, 
gas companies, and bridges. But the tenants of the parts directly earning 
no protit would not be liable to be rated in respect of any rent, in the 
ordinary sense, which is profit remaining after all deductions have been taken 
from the receipts (n). But as these parts of the apparatus directly earning* 

(g) See also Metropolitan Water Board v. City of London Union (1909), 73 tf. P. 
142; Konstam and Ward, 136; infra , pp. 383, 884. 

(h) (1888), 8 A. & E. 73, at p. 89. 

(t) A division on this basis was treated as absurd in 11. v. West Middlesex Water¬ 
works (1859), 28 L. J. M. 0. 185, at p. 139; infra , p. 379. 

(k) (1847), 10 Q. B. 208. 

(l) (1859), 28 L. J. M. C. 135, at p. 137. 

Approved by the House of Lords in Great Central Bail. Co , v. Banbury 
Union , [1909] A. C. 7B, at p. 87 : see also p. 96. 

(a) This can hardly have been intended as a definition of rent. For “ rent in 
the ordinary sense M is given for a dwelling-house from which no profit is made. 
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nothing, but indirectly conducing to such earnings elsewhere, are assumed 
to continue in operation, the company, to whose interest such continued 
operation is essential, must be assumed to pay adequate remuneration to 
a contractor for land and fixed capital vested therein, together with the 
labour and skill requisite for the effective continuance of sucli operation 
and this contractor with the company would stand in the relation of 
occupying tenant to the parish, and the part within the parish would he the 
rateable subject, and the local rateable value would be such sum as would 
pay the rent of the land and the profit on fixed capital therein (o). 

“It is said in the Mile End Cate (p), that the parts directly conducing 
to produce profit are to be rated as more land, etc., with some additional 
value from their capacity of being applied to such purposes as those of a 
water company. The meaning of these words would be exemplified in this 
case, if it be supposed that the bank of the Thames and the underground of 
the highways in Hampton, were heretofore of no rateable value, but that, 
when a wharf on the hank was required to raise water from the Thames, and 
when the underground of the highway was required for laying the mains 
giving transit to such water, the owners of the soil of the bank and of the 
highway could get some payment for allowing the use of their soil. Thus 
land which before produced nothing would produce something 1 , and so have 
some rateable value ; which would be an addition arising solely front its 
capacity for being used for a water company. Value is derived entirely from 
the relation of demand to supply; and, if a water company comes into com¬ 
petition with a mere agriculturist for lend for waterworks, an addition is 
made to the value of such land by the additional competition. This 
principle might raise land worth nothing into being worth something, as 
above supposed, and land worth something into higher value in the case of 
a site for a steam engine, with yard and shed and cottages attached, or of 
a site for a reservoir or filtering bed, and the like. Upon the common 
principles regulating value, it is enehanced in proportion to the scarcity 
of the tiling in demand: so that, if a few levels only wore suitable for the 
required transit, or a few sources of water alone were accessible,- the price 
would be higher. In this sense, the words cited above from the Mile End 
Case are applied to the mains in Hampton in their ordinary meaning, and 
in the meaning in which they are applied to stations, warehouses, yards, 
workshops, and the other promises appertaining to railways and canals rated 
on the principle of indirectly conducing to the direct earnings of railways 
and canals. On this principle the company contended that the rateable 
value of the part of the apparatus in the parish of Hampton is to be 
ascertained; and we are of opinion that the company is right. 

“ The parish contended for a higher rateable value: and it remains to 
consider on what ground. It was argued for the parish that every part of 
the apparatus was equally essontial for the delivery of water from Hampton 
to the consumers in other parishes ; and that, therefore, the rate should bo 
on the quantity of the apparatus in Hampton. The answer is twofold. In the 
first place, all the apparatus is not equally essential. The subject of purchase 
by the consumer• is water delivered at the required place; it matters not 
to him whether the water lias passed from the east or the west, or been 
raised on the spot from a well. Transit of water is not the subject of 
demand, as in the case of goods or passengers to be conveyed by railways 
and canals; but the water itself brought to the service pipe of tlio consumer, 


(o) Boo tho remarks on this passage, infra y p. 880. 
(2>) (18£7), 10 Q. B. 208; attjpro, p. 870. 
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tho junction of such pipe with the main being the source of profit. Such 
delivery is the one indispensable requisite for purchase ; whereas the course 
of transit might be varied in manifold directions, according to convenience, 
without affecting the value of the water to the consumer. In the next 
place, no definite meaning was, or, as it appeared to us, could bo given to 
4 quantity of apparatus * for apportionment of rateable value (q). Quantity 
must be ascertained by some measure, lineal, superficial, or solid; and, if 
any of these measures were applied to steam engines, reservoirs, filtering 
beds, cottages, mains and the like, and the rate upon the sum total of 
earnings appropriated accordingly, the sum total would he disposed of upou 
a principle not more rational than a lottery.” 

The decisions in R y, Mile End Old Town , and 1L v. Went 
Middlesex Waterworks , were reviewed and confirmed in Chelsea 
Waterworks Co . v. Putney (r), and in R. v. Sheffield Gas Co . («)• 

Observations on the West Middlesex Waterworks Case.— 
The rules laid down in R. v. West Middlesex Waterworks (t), have 
been acted upon in a large number of cases, extending over many 
years. There is, however, one exception, viz., Dewsbury arid 
Jleckmondwike Waterivorks Board, v. Penistone Union (a), in which 
the Queen’s Bench Division, in dealing with the assessment of 
reservoirs and pipes from which no direct profit was derived, 
said: 

fi Wh are clearly of opinion that what may happen to he the adequate 
remuneration to a contractor for executing the appellants’ works, is not the 
true measure of the net rateable value of their premises. This is not the 
test applied by the Parochial Assessments A ct, nor is it a test which lias ever 
to our knowledge been recognised in a court of law; and, what is more, it 
is obviously so unreliable and fallacious, that in our judgment no reliance 
whatever can be placed upon it.” 

It may safely be said that this decision, if intended to overrule 
the West Middlesex Waterworks Case , has been absolutely ignored 
in practice. It is also remarkable that on the same day on which 
the decision above qxioted was given, two other judges of the 
Queen’s Bench Division decided 1L y. School Board for London (x), 
in which Cave, J., said that interest on cost “ is a rough test 
undoubtedly ; it is a test in some cases, but it is not a test in 
others ” ; and that “ the reasonable expectation of a contractor ” 
was “a rough teat and some prima facie evidence capable, no 
doubt, of being cut down by some evidence on the other side, but 
not altogether to be put out of sight.” 



(t) (1859), 28 L..J. M. C. 185. 

(u) (1885), 16 Q. B. D. 585, at p. 596; the point for which the case is here cited 
was not raised in the Court of Appeal; sec 17 Q. B. D. 384. 

(sr) (18$5), 55 li. J. M. 0. 33; vide su^na, p. 233. 
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There is a slight difference between what is commonly known 
as “ the contractor’s test” and the test suggested in li. v. West 
Middlesex Waterworks (y). In that case, AViohtman, J., seems to 
assume a contractor who would occupy the indirectly productive 
works for the benefit of the company : whereas “ the contractor’s 
teat,” as commonly understood, makes the hypothesis of a con¬ 
tractor constructing the works which are occupied by the 
company, who pay him a rent. It does not, however, appear 
that the two forms of the hypothesis, though different, would 
lead to substantially different results. 

Works in excess of existing requirements.—In R* v. South 
Staffordshire Waterworks (z), the general principles laid down in 
IL v. Mile End Old Town ( a ), and R. v. West Middlesex Water¬ 
works (y)> were accepted, but a difficulty arose as to their appli¬ 
cation in detail. The indirectly productive works were largely 
in excess of the then existing requirements of the company, and 
had been constructed for increased supply in future years. The 
rateable value of the whole system was agreed, the point in 
dispute being the proper amount of the deduction to be made 
therefrom, to arrive at the rateable value of the directly pro¬ 
ductive works. It was found that if a deduction were made 
representing three and a quarter per cent, on the capital value 
of the whole of the indirectly productive works, the rateable value 
of the productive works (the subject of the appeal) must be 
reduced. If, however, a deduction were made only ** for so 
much of the permanent works as was required for the purposes 
of the present supply, after allowing a proper margin for con¬ 
tingencies,” the rate on the productive works ought to be 
confirmed (h). A further point arose upon the finding that the 
rate on the productive works ought to be confirmed, if from the 
rateable value of the whole a deduction were made <f only of the 
amount at which the works indirectly conducing to the earning 
of profits were actually rated” (<?), the actual assessments in the 
several valuation lists being below the true rateable value. The 
Queen’s Bench Division held upon the first point that the ex¬ 
cessive expenditure (to meet future requirements) could neither 

(y) (1859), 28 L. J. M. 0.135, at p. 138; vide supra, p. 378. 

(z) (1885), 16 Q. B. D. 359. 

(а) (1847), 10 Q. B, 208; vide supra, p. 376. . ^ rtrtn . 

(б) Cf. Mayor , etc, of Liverpool v. LlanfvlUn Union (1898), 78 L. T. 835; (1899), 
80 L. T. 667; infra , p. 382. 

(c) In the judgments in the Court of Appeal this question was narrowed, so as 
to make it equivalent to the question whether from the receipts oi the whole 
undertaking there should be deducted the rates on the true rateable value, or on 
the actual assessment, of the indirectly productive works. But the principle laid 
down by the Court of Appeal extends both to the deduction for rates, and to the 
deduction of the rateable value of the indirectly productive works ; the one 
deduction being inseparably connected with the other. 
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be altogether discarded nor altogether taken into account; and 
Mathew, J., said ; u It has to be borne in mind in dealing with 
the question of the rent a tenant would pay, how much profit he 
could earn immediately, and also how much profit he ought to 
make in the future. . . . There is abundant authority for show¬ 
ing that while dealing with a tenant from year to year, according 
to the hypothesis suggested by the Parochial Assessments Act, 
you may take into account a tenant likely to continue in occupa¬ 
tion for years to come ” {<(). The Queen’s Bench accordingly 
held that the rate could not be supported; but the Court of 
Appeal came to the same conclusion on somewhat different 
grounds. Lord Esher, M.K., said ( e ): 

“ There might be works of the undertaking which bad not become part of 
the actual system, as, for instance, a reservoir or a second lot of engines not 
yet used at ah, but constructed with the view of becoming part of the works 
in the future, Such, would be no part of the existing system of works, but 
would be intended, for another system, and would, of course, be rejected in 
making the calculation. But that is not this case, for here every part of 
the works is in actual use, though they are too large for the supply of water 1 
at present required. Therefore, in answer to the first question raised by 
this special case, viz., whether in oalculating’the value of the works in this 
parish, allowance is to be made for all the works of the undertaking now in 
use, or only for such of them as are required for the present supply, I say 
that all the works which are now in use are to be taken into the account, and 
not such only of the works as are necessary for the present supply. . . As the 
works in use are in excess of the present requirement, a tenant taking the 
whole or part of the property in a particular parish , ought not in justice to 
be asked to pay tho same rate of rent as he would if all the works were 
earning profit. Therefore, if the three and a quarter per cent, mentioned 
by the arbitrator is the ordinary percentage upon the value of the capital 
laid out, one would think that the percentage in this case should be reduced 
to three per cent, or less ; but it may be that the proper abatement has been 
made in fixing tho percentage at three and a quarter, and a*s no question is 
asked, as to such being, or not, the proper percentage, the court has no right 
to give any opinion thereon. . , . 

“ Then, as to the second point (/).... A tenant from year to year is not 
a tenant for one, two, three, or four years, hut he is to be considered as a 
tenant capable of enjoying the property for an indefinite time, having a 
tenancy which it is expected will continue for more than a year, but which 
is liable to be put on end to by notice (< 7 ). Therefore, with regard to the 
rates, in comparing the two tenants, in order to see what part of the whole 
property ought to be taken as within a particular parish, you get at 
the annual value of the whole, as a whole, in .order to get the first figure, 
and then y ou make certain deductions in order to get at tho rateable value 
of the Whole. One of these deductions is the rates h) that the hypothetical 
tenant would have to pay. This is as imaginary as all the rest, and such 
tenant is not bound by the valuation list which binds existing tenants if they 

( d ) But see no Mh) } supra , p. 216. 

(<?) See 16 Q. B. IX at p. 369. (/) Vide supra, p. 380. 

(g) But see note (to), supra, p, 216. (to.) See note (*), supra , p. 380. 
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have not appealed, otherwise the rateable value would vary aecorulng as the 
calculation was made in the first or last of the lives years of such list (i). 
The hypothetical tenant is in fact not hound by the valuation list, though 
probably it would be looked to, and its figures adopted. Therefore, in 
answer to the second question, which, is, whether a deduction is to be made 
in respect only of the actual rates payable, I say no., but the deduction is to 
be of the rates which would, as far as can bo seen, bo payable in respect of 
the works.” 

The ease above quoted was confirmed (as to the first point) in 
Mayor » etc. of Liverpool v. Llanfyllin Union (k), which related to 
the Vyrnwy reservoir. At the date of the rate the reservoir was 
completely constructed,, and was capable of supplying more 
water than was or could be actually used. The Court of Appeal 
apparently were of opinion that it was perfectly legitimate to 
make an allowance for the excess of expenditure beyond existing 
requirements, either by writing something off the capital outlay 
(as was done bv both parties to the appeal) (/) or by reducing 
the rate of interest to a low figure (as was done in JR. v. South 
Staffordshire Waterworks); but they held that the question of the 
amount of allowance to be made was a question of fact for the 
sessions. 

Deduction for rates and taxes.—In rating a system of gas¬ 
works or waterworks extending into several parishes, where the 
“ tenant’s rates and taxes ” amount to different rates in the pound, 
if a sum equal to the average rates in the several parishes is sub¬ 
tracted from the value of the whole system, absolute accuracy is 
not attained in dividing the rateable value of the directly productive 
portion among the several parishes^: for in the parish where the 
rates are below the average, more than the rates actually levied 
in that parish will be deducted, and vice versa. To prevent this 
inaccuracy, it is sometimes the practice not to make any deduction 
for rates and taxes from the value of the whole, but to bring out 
a result showing “ rateable value plus rates H for the whole and 
for each parish, and subsequently to make a separate deduction 
in each parish. Or if the calculation has been already made 
showing a subtraction of the average rates from the whole, and 
a clear rateable value (after deduction of rates) for the whole 
and for each parish, the inaccuracy may be corrected by adding 
to the rateable value in each parish the average amount of rates, 

(i) The court appear to have been misled by an erroneous assumption made in 
argument that the quinquennial system of re-valuation, m trod need by the Valua¬ 
tion (Metropolis) Art, 1869, extended beyond the metropolis. 

(k) (1898), 78 L. T. 836; (1899), 80 L. T. 667. The point here referred to is 
omitted in the Law .Report’ see [189.9] 2 Q. B. M. 

(?) The comments at the end of the judgment of Romeb, L.J., on the method of 
calculating the reduced capital outlay should te noticed; see fcO Ij, T., at p. 671. 
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and subtracting from the sum thus arrived at the particular 
amount appropriate to each parish (m). Whatever principle is 
adopted, the rates on the whole undertaking must be deducted 
at some stage of the calculation, including the rates on the indirectly 
'productive portion of the icorks when the value of that part is 
deducted from the rateable value of the whole. 

Rating ot the Metropolitan Water Board.—As this Board 
occupies a somewhat peculiar position it may be useful to state 
the principles on which it has been rated. The Board was created 
under the Metropolis Water Act, 1902 (2 Edw. 7, c. 41), for 
the purpose of acquiring the undertaking of eight metropolitan 
water companies, and their limits of supply included the whole 
of the metropolis, and a considerable area outside. On appeals 
against the valuation lists for parishes in the City of London and 
other metropolitan unions, the Board contended in the first place 
that, as they Were a public body, incapacitated by statute from 
making a pecuniary profit (»), their property should be assessed 
at a sum equal to the interest which the Board would have to pay 
to raise a sum equal to the structural value of the whole under¬ 
taking (<>). The London Quarter Sessions rejected this con¬ 
tention (p), and their decision on this point was not questioned in 
the High Court. The Board further contended in the alternative 
that, assuming that the rateable value of their property was to 
be based upon receipts and expenses, the right method of valuation 
was to ascertain first the rateable value of their undertaking as 
a whole, disregarding the distinctions which had formerly existed 
between the several undertakings of the eight companies, and to 
deduct from the total thus arrived at the rateable value of the 
reservoirs and other property indirectly productive of profit, and 
to divide the residue between the various parishes in proportion 
to the gross receipts in each parish. The respondents contended 
that the rateable value of each part of the Board’s undertaking 
which had previously formed the separate undertaking of one of 
the eight companies^ should still be ascertained separately. (In 

(m) See also R. v. South Staffordshire Waterworks Go. (1885), 16 Q. B. D. 359, 

SW Z )’It must te’notioed that the Board had paid to the eight companies (who 
were trading companies), as the market value of their undertakings, either a sum 
of money o? an equivalent amount of stock. As the Board continued for some 
time to make charges equal to, or in some cases higher than, those made by the 
old companies, it. is plain that apart from the interest on the purchase-money (or 
on stock allotted in lieu of purchase-money), the Board were in fact making a 

Ul M lufgreat Part ol the water charges are based upon the rateable value of the 
property Supplied with water, the effect of basing rateable value on the Structural 
value of the pipes would bo to make the rateable value of a pipe the same, whether 
it supplied a large number of highly rated houses in the city of London, or a few 
houses of small value m the suburbs, though the receipts would vary enormously. 

(p) 1 Konsham, 33. 




order to appreciate the importance of this contention it may be 
noticed, inter alia, (1) that nearly the whole of the City of London, 
where the rateable value of the property supplied with water was 
high, had been in the New River Company’s district : and (2) 
that the Kent Water Company supplied water, which was pumped 
from wells, and required no filtration, and for which large 
storage reservoirs, filter beds, and other indirectly productive 
works were not required. The effect of valuing the Board’s 
undertaking as one indivisible whole would be to spread these 
Uind other) benefits and burdens over the whole.) The sessions 
found as a fact that the Board’s undertaking was one undivided 
undertaking; that the reservoirs and other sources of supply were 
available for supplying water in any part of London, and that 
water from the various reservoirs was used in such parts of the 
Board’s area as might be most convenient; and held that the 
rateable value of the Board’s undertaking as a whole must 
be first ascertained (q). The further question remained whether, 
assuming that the total rateable value of the whole undertaking 
had been fixed, and the value of the indirectly productive works 
had been subtracted therefrom, the remainder should be divided 
among the various parishes in proportion to the gross—or the 
net—receipts in each parish. The Board contended for the 
former, the respondents for the latter principle of division. The 
respondents gave evidence to show that—assuming the expenses 
to be uniform over the whole undertaking—the receipts per 
1,000 gallons were much higher for water supplied in the City of 
London than elsewhere. The sessions found as a fact that it 
was impossible to ascertain accurately the expenses in any 
particular parish or union, and divided the rateable value of the 
directly productive portion of the undertaking in proportion to 
the gross receipts in each parish. The High Court held (following 
K. v. Mile End Old Town (r)) that the not profits, if they could 
be ascertained, would be a better basis of division than the gross 
receipts in the several parishes; but that as the sessions had 
(in effect) found that no division other than that based on gross 
receipts was practicable, the High Court conld not say that the 
sessions were wrong in law in adopting a division based on gross 
receipts (a). 

R&teability of gas and water works held for public purposes. — 

It was at one time held that if a municpal corporation (i), or 
other similar public body, occupied land, and the whole of the 

(?) 1 Koustam, 33 ; 78 J. P. 142. (r) (1347), 10 Q. B. 208, supra, p. 376. 

($) (1909), 73 J. P. .142 ; Konstara and Ward, 135. 

(/) The legislation dealing specially with the rating of municipal corporation 5 
(as distinguished from other public bodies) is considered supra,) p. 172. 
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profits of the occupation were by statute devoted to " public 
purposes/ 5 the corporation (or other public body) had no beneficial 
occupation and were not rateable. Although this doctrine has 
now been swept away by the decision of the House of Lords in 
Jones v. Mersey Docks (u), it may be as well to notice the cases 
decided with reference to the rateabiiity of gas and waterworks 
belonging to municipal corporations, because they throw some 
light on the still unsettled question how the rateable value of 
such properties (assuming them to be rateable) is to be measured.. 

In R. v. Commissioners for Lighting Beverley (x), the commis¬ 
sioners were held not rateable for their gasworks situated within 
the town of Beverley, because all the profits were devoted to the 
purposes of the local Acts, relating to the town, under which 
the commissioners were created. But in It. v. Long mod (y), 
the commissioners of Huddersfield were held rateable for their 
reservoirs situate outside Huddersfield in the township of Long- 
wood ; and it was held that the main purpose of the local Acts 
was the supply of water to such of the inhabitants of Huddersfield 
as chose to pay for it, and the prevention of fire, 4t the benefit of 
which was confined principally to the owners of combustible 
property therein/’ and that these were not public purposes 
creating an exemption (^). It is obvious, however, that the case 
could hardly be supported on such fine distinctions, and that the 
real ground of the decision is to be found in the following words 
of Lord Denman, C.J. : 

“As far as respects the rights of oilier townships, this portion of the 
inhabitants, by their commissioners, stand in the position of an ordinary 
water company, and have no greater right to exempt from rateabiiity a 
portion of land in Longwood, and so to obtain water at a less cost, than such 
a company would have had ” (a). 

The absurdity of contending that a municipal corporation was 
not rateable for its works was well illustrated in Mayor, etc. of 
Liverpool v. Overseers of West Derby (b). There the corporation 
had purchased waterworks belonging to two private companies 
and extending through several parishes, and by their local Act 

(u) (1865), 11 H. L. Gas. 443; supra, p. 182. 

(x) (1837), 6 A. & E. 645; vide sicpra, p. 170. 

{y) (1849), 13 Q. B 116. There was a subsequent ease in the same parish 
dealing not with the question of rateabiiity, but with the question of amount; 
vide infra , p. 388. 

(z) Of. R. v. Badcoch (1845), 6 Q. B. 787, at p. 800, supra, p. 181. 

(a) This decision was followed in R. v. Kentmere (1851), 17 Q. B. 551, infra, 
p. 387. 

(5) (1856), 6 E. & B. 704. See also Mayor, etc. of Manchester v. Overseers of 
Manchester (1852), 17 Q\ B. 859; S. sub nom. R . v. Mayor , etc., of Manchester 
(1852), 21 L. J. M. 0. 160 ; and cf. the judgment of Black b o kn, J., in Janes v. 
Mersey Docks (1865). 11 H. L. 0. 448, at p. 479. 
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were bound to reduce the rates charged so as to raise no more 
than might be necessary to meet the expenditure on the 
water account. It was held, that though the corporation as 
such took no benefit, yet it occupied as trustee for the bene¬ 
ficial interest of others, and that such an occupation was 
rateable. 

It may he noticed that it had been already decided (c) tofu 
reservoirs belonging to a water company, and yielding no profit 
in the parish in which they lay, were to be rated; and if such 
property, on being purchased by a corporation, ceased to have a 
rateable value, although used in precisely the same way as by 
the water company, a great anomaly resulted, and considerable 
injustice was done. 

In It. v. Holme Reservoirs ( d ), a body of directors created by 
a special Act were authorised to construct a reservoir for the 
purpose of impounding the water of certain streams, and 
regulating the supply thereof to mills situated in different 
parishes, lower down the 'same streams. Money was borrowed 
for the purpose of constructing the reservoir, and the directors 
were empowered to levy rates on the occupiers of the mills 
benefited ; and the proceeds of the rates were directed to bo 
applied in payment of (1) working expenses, (2) cost of main¬ 
tenance of the'reservoir, (8) interest on money borrowed, and (4) 
in forming reserve funds, etc.; but the rates were all exhausted 
under the first three heads. The water collected in the reservoir 
was discharged, as it was wanted, into the natural, water-courses, 
and the directors did nothing further to it after it left the 
reservoir. It was held (1) that the directors were rateable for 
the reservoir, and that no exemption could bo claimed on the 
ground that the reservoir was occupied for public purposes ; (2) 
that in estimating rateable value, no deduction could he made 
on account of interest on capital borrowed (e) ; (3) that in rating 
the reservoir the whole of the rates levied should be brought into 
account, although part of those rates was paid by mills in other 
parishes. On the last point it must be noticed that the directors 
occupied no land other than the reservoir, and were not occupiers 
of the streams which carried the water to the various mills, 
their position therefore was distinguishable from that of a water 
company who by means of artificial channels and pipes (all of 
which are in their occupation) convey water from a river or a spring 
to their customers (/). 

(6) See R. Y. Mile End Old Town (1847), 10 Q. B. 208; supra-, p. 376. 

on Bridge Co. (1889),!) A. & E. 828; infra p. 413. 

(/•) Of. TL V. West Middlesex Waterworks (1859), 28 U J. i»l. C. Uo ; supra, 
p. 877. 
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The measure of the value of waterworks belonging to local 
authorities.—As municipal corporations (and similar bodies) 
owning waterworks frequently charge (and are bound by statute 
to charge) lower sums for the supply of water than an ordinary 
trading company, who supply water solely in order to malm 
profit, the question arises whether, in rating a local authority, 
the calculations are to be based upon the charges actually made 
and the profits in fact received, or upon the charges and profits 
which might be made if the waterworks were in the hands of a 
trading company. 

A distinction between two eases must be noticed. A local 
authority may make lower charges than a company, either 
voluntarily or under the compulsion of a statute. Iu the former 
case it may be said that the local authority do not diminish the 
value of their property, and that they can no more claim a 
reduction of their assessment than the occupier of a house can 
claim such a reduction on the ground that ho does not make full 
use of all the rooms (</). But where the charges which the local 
authority can make are limited by statute, it is said that this is 
a restriction attaching to the property, and that the hypothetical 
tenant must take it subject to such restrictions. 

In />', v. Kent,mere (k), commissioners under a local Act made 
a reservoir by impounding the waters of a stream for the purpose 
of regulating the supply of water to mills, and were entitled to 
charge a rate on the occupiers of such mills, the proceeds of the 
rate being appropriated to maintenance, formation of a reserve 
fund for contingencies, and payment of principal and interest of 
money borrowed (i). It was found by the sessions that the rate¬ 
able value of the reservoir appealed against (viz., ±'377) would 
be fair if the work were in the hands of a private person who 
could refuse the mill-owners the benefit of the increased supply 
and could make a charge ; and the court upheld the assessment 
as being in accordance with the Parochial Assessments Act, 
1830. v One part of the judgment may be set out here as forming 
a useful comment on the later case (k). Lord Campbell, C.J., 
said ( l ): 

“ The appellants chiefly relied upon the objection that, if this rate were 
confirmed the mill-owners would be doubly assessed : but the objection would 
hold equally if the undertaking had been carried on by a water company; 
for the assessment in Kentmere would necessarily enhance the price to be 
paid for the additional supply of water, and still each mill owner would be 

(g) Vide supra , p. 03. (K) (1851), 21 L. J. M. C. 13. 

(i) The appellants also contended that they were not rateable at all, but this 
contention was rejected on the authority of B. v. Longwood (.1849), 13 Q, B. 116, 
supra, p. 385. 

(k) Mayor , etc., of Worcester v. Droittvich (1876), 2 Ex. D. 49 : vide infra, p. 389. 

(0 21 L. J. M. C„ at p. 18. 



liable to be assessed, in his own township, upon his mill according- to its 
increased value from the additional supply of water. In neither case would 
there he a double assessment in the Manner supposed; for, in fixing- the 
assessment on the mill, regard must be had to the price paid for the 
additional supply of water; and, the undertaking- being in the hands of 
commissioners who will reimburse themselves for the Kentmere assessment 
by a reservoir rate upon the mill-owners, when the mill-owners are assessed 
in their own townships, tho rateable value of their mills must be estimated at 
au amount minus the contribution to the Kentmere assessment paid by 
each mill-owner ” (m). 

In the next year, the second case of II v. Long wood (n) was 
decided. The commissioners of the Huddersfield Waterworks 
were rated for their reservoirs arid pipes in Longwood (outside 
the township of Huddersfield), The commissioners, by their 
local Acts, were restricted to certain charges, and, as soon as 
loans had been paid off, were bound to reduce the charges so as 
only to cover the expenses. The sessions found that the rateable 
value of the reservoirs, pipes, etc., in Longwood, taken as part 
of the entire waterworks, was £490 (o); that the intrinsic value 
of the works in Longwood, without taking into account the 
connection with the works in Huddersfield, was £150 ( o ') ; that 
it' the yearly tenant of the entire works were released from the 
restrictions contained in the local Acts, and able to exercise his 
discretion as to the water rents and rates, the rateable value of 
the entire works (in Huddersfield and Longwood) would be 
£1,100; that if the yearly tenant was to he considered as 
subject to the restrictions in the Acts he would make no profit. 
The judges in the Queen’s Bench agreed in holding that the 
rating must stand at £490, but for exactly opposite reasons. 
Coleridge, ,J. in delivering the judgment of the court, pointed 
out that, if the actual profits were the measure of rateability, 
when the loans had been paid off there would be nothing to rate, 
and continued (p): 

« This, however, is prevented by looking at the commissioners and con¬ 
sumers as one body, trustees and cestui qua trusts, as it were; and when they 
are so considered the restricting 1 clauses become no more than an arrange¬ 
ment between themselves as to the terms on which the latter will enjoy the 
benefits flowing from the occupation of the land. These benefits are the 
supply of water for the various purposes enumerated iu the Act: and these 
arrangements have no hearing’ whatever on the question of rateable value 

(m) Compare tho judgment in Mayor , etc. of Worcester v. Droitmch (1876), 
2 Ex. I>. 19, at p. 61, infra , p. 390, where Hellish, L.J., seems to overlook the 
necessary diminution of. the value of a house, caused by the imposition of rates 
to meet tho expenses of water supply. See also pp. 394, 395, infra . 

(n) (1852), 21 L. J. M. C. 215. The effect, of the first case of E. % Longwood 
(1849), IS Q. B. 116, ie stated supra, p. 385. 

(o) The case did not explain how these sums were arrived at. 

( p ) 21 L, J. M. 0., at p. 220. 
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as between themselves and the inhabitants of Longwood. . . . The re¬ 
strictions can have no bearing on the question as to the amount of the 
rate. It is said that to discard the consideration of them is to make the 
commissioners pay, not on their actual receipts, but on imaginary ones 
which they might, under other circumstances, receive. The answer is, that 
in substance the commissioners are not the occupiers nor the parties rated, 
nor do the water rents represent the rateable value of the land. The con¬ 
sumers are the occupiers really; they are really rated, i.e., they pay the 
rate; and the me and enjoyment of the, water constitutes the rateable 
value {(]). 

Coleridge, J., held that as he was hound to assume that £490 
(found by the sessions as the value of the works in Longwood) 
was the right proportion of the £1,100 found to he the value of 
the entire works, the £490 ought to stand. But Wightman and 
Crompton, <TJ., held that it ought to stand because the respondents 
had failed to establish a higher figure, and that it was wrong to 
estimate the rateable value on the assumption that the tenant 
was free from the statutory restrictions on the charges for water. 

The reasons given by Coleridge, 5., in R. Longwood, must 
be taken to be now overruled by the decision of the Court of 
Appeal in Mayor, etc., of Worcester v. Droitwich (r), affirming the 
decision of Blackburn, J., in Mayor, etc., of Liverpool v. Waver - 
tree (s), if those cases can still be regarded as good law. It may, 
however, he doubted whether the effect of still later decisions 
has not been to confirm the result arrived at by Coleridge, -I., 
on a somewhat different, ground (t). 


The Droitwich Case.—The case of Mayor, etc., of Worcester v. 
Droitwich Union (u), decided that in rating waterworks occupied 
by a local authority, who were restricted by statute from charg¬ 
ing more than sufficient to enable them to maintain the water¬ 
works, the local authority could be assessed only with reference 
to the profit actually earned. Although this decision has been 
more than once followed, or assumed to be correct (x), yet it 
has not always been followed (?/), and the writer has endeavoured 
to show (■:) that it is almost impossible to reconcile it with latex- 
decisions, and that it cannot per se be supported, apart from 
those later decisions. 

(cj) An attempt is made infra , pp. 896, 397, to show that the words printed in 
italics correctly state the principle established by the most recent decisions. 

(r) (1876), 2 Ex. D. 49. 

(4 (1875), 2 Ex. D. 55 n. ; infra , p. 391. 

(4 Vide infra , pp. 396, 397. (u) (1876), 2 Ex. I). 49. 

(r) See Mayor , etc., of Peterborough v. Stamford Union (1883), 31 W. B. 949, 
infra , p. 391 ; and cf. Dewsbury and Ileckmcmdwike Waterworks Board v. Penhtow- 
Union (3 oom ^ A ** ^ ~ onc> * m ^ * m ~ 

Merthyr 

(y) See . . _ , . 

Q. B.. 458, infra , p. 897. 

(z) Vide infra , pp. 392—397. 
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The corporation of Worcester were rated in respect of part of 
tlieir waterworks in a parish partly within and partly without 
the city of Worcester, at £1,400 rateable value. The corpora¬ 
tion had borrowed for the purpose of the waterworks £48,000, 
of which sum £37,250 had been spent in the parish for which 
the rate appealed against was made. The corporation purposely 
made very low charges for the supply of water, and less than 
would be. charged by an ordinary trading company. It was 
stated in paragraph 16 of the case, that “the net income de¬ 
rived from the waterworks averaged about £651 per annum (a), 
without any deduction having been made for rates, taxes, ex¬ 
penses of management, collection of water rate, depreciation of 
plant and machinery, and other matters which, in making out 
a commercial account, would have been allowed for,” The 
corporation contended that the provisions of the Public Health 
Act, 1848 (b), contained the only authority for them, to charge 
a water rate on consumers of water, and that such a rate only 
was authorised by that Act as might be reasonably expected to 
defray the expenses incident to the water supply; and that the 
corporation were only rateable at the rent which a tenant would 
give for the land, if subject to the same restrictions as those 
under which the corporation held it, and not at tile rent which 
a tenant entirely unfettered might give. The assessment coin-, 
mittee contended ( inter alia) that the rateable value should be 
based upon the amount which a tenant would give with liberty 
to raise the price of water as he might think proper, so far as 
not restricted by law, and that there were no restrictions by law 
in the present case. The Court of Appeal (affirming the decision 
of the Queen’s Bench Division) held that the effect of ss. 93 and 
94 of the Public Health Act, 1848(c), was that the corporation 
could not levy by means of a water rate a larger sum than that 
which was estimated to be required for the maintenance of their 
waterworks; and that the rateable value was limited by this re¬ 
striction. In the course of his judgment, Mellxsh, L J., said (it) : 

*■* An occupier of land is not rateable in respect of tlie whole profit 
derived from the land, but only in respect of the profit which he himself 
derives from the land (e). . . . The rent, and therefore the rateable value 
of every house in Worcester, is increased by reason of the occupier being* 
entitled to cheap water from the waterworks of the corporation, and if 

(a) lb does not appear from, the case whether, before arriving at this sum, a 
deduction bad been made for (1) interest on capital borrowed, or (2) instalment 
of loan paid off. If the latter deduction had been made it is plain that (in addition 
to earning the income of £651) the corporation were gradually purchasing an 
unencumbered estate out of the profits. It is assumed, however, that no deduction 
bad been made under either head. 

(b) Similar provisions are to he found in s. 56 of the Public Health Act, 1875. 
(/•) Compare s. 56 of the Public Health Act, 1875. 

(d) See f 


idy See 2 Ex, D., at. p< 61, 


(e) See p. 392, infra, 
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the corporation in respeet of the reservoir and waterworks were rated at 
the profit which a tenant under no restriction could get from the water¬ 
works, the same profit would be rated twice over (/). If the waterworks 
were transfer-red to a tenant who was under no restriction as to the price 
lie charged for water, the rateable value of the waterworks would be 
increased, but there would be a corresponding diminution of the rateable 
value of the premises supplied with the water. We may also observe 
that the reservoir by itself, without the power of connecting the reservoir 
with the houses by pipes running through the streets, is probably worth 
nothing, and certainly is not worth £651 a year; and it is the same Act ol 
Parliament which gives the power to lay the pipes and therefore creates the 
value of the reservoir, which contains the restrictions on the amount ot 
profit which the occupiers of the reservoirs can earn. Even in the case ot 
the reservoirs of public companies established by Act of Parliament to 
supply towns with water, in estimating the rateable value of the reservoirs, 
the court only considers the amount of profit which tho terms of their Act 
enable the company to earn, not the profits which the company might cai rt 
if Parliament had enabled the company to establish waterworks without 
restriction as to the price to be charged to consumers (</) So also, iu rating 
a railway, or any other work made under an Act of Parliament, the 
calculation must always commence with the profits, which are actually 

earned according to the terms of the Act of Parliament, not with the pi.. 

which might ho earned if the company was unlimited in its charges. It 
I'ollows, therefore, that according to the contention of the assessment com¬ 
mittee, the corporation are rateable in respect of their reservoir at a higher 
sum than a waterworks company established by A ct of Parliament would 
be rateable, and are rateable on an assumption which not only is not true, 
but which cannot be true, that a tenant is in possession of a reservoir with 
a, monopoly of the supply of a particular town with water, and is unlimited 
in respect of his charges.” 

The judgment in Mayor, etc., of Worcester v. Droitwich Union, 
from which the preceding passage is taken, affirmed the decision 
in Mayor, etc., of Liverpool v. Wavertree (/(), which related to the 
waterworks belonging to the Liverpool Corporation, ana in -which 
Blackburn, .T., said: 

“The whole question turns on the Parochial Assessments Act, 1S.lt>. 
which savs the occupier is rateable at what a tenant from year to year will 
»ive as the rent, who takes the land subject to the same restrictions as 1 hose 
under which the appellants hold it. Now the. tenant, would only give such a 
rent as the restrictions imposed by statute would enable him to earn ; and 
the rateable value is to be based upon that rent” (/). 

Waterworks rateable, but rateable at nothing.—The two cases 
last quoted were carried to their logical conclusion in Mayor, 
etc. of Peterborough v. Stamford Union (k). In that case, the 

(if? SoT tfe Remarks Vereon, infra, pp. 890, 897, and cf. Sculcoates Union v. 

WM^S. mpra ' *1 Sec the remarks hereon, infra, p, 898. 

ijl S, s oa\’ 3 i vv ji 949, The authority of this case, was shaken by West 

of wit Bromwich (1894), 13 Q. B. 1>. 929, 
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annual working expenses and the cost of maintenance (exclusive 
of interest on loans) were £913; the receipts were only £759, 
leaving a deficit of £154, which was made good out of the 
borough rate. The corporation had borrowed £79,285 at 4 per 
cent., and the interest and instalments of principal were paid 
out of the borough rate. The parish of Wilstkorpe, for which 
the rate under appeal was made, was outside the borough of 
Peterborough, and in that parish £17,500 had been expended on 
works- It was held, on the authority of the Droit wich Case (7) 
and Mayor, etc, of Liverpool v. Wavertree (m) 9 that the works in 
Wilsthorpe were rateable, but that the rateable value was nil, 
because that was the rent which a tenant would pay if subject 
to the same restrictions as were imposed upon the municipal 
corporation (a)- 

The decision in the Droitwicfa Case unsound,—It is submitted 
that the decision in May or , etc. of Worcester v. Droitwich Union (Z), 
is unsound in law, and leads to anomalous Results, and further 
that it is inconsistent ‘with later decisions. First, it is unsound 
because the judgment of Mellish, L.J. (o), will be found to be 
based upon the proposition that “an occupier of land is not 
rateable in respect of the whole profit derived from the land, hut 
only in respect of the profit which he himself derives from .the land.'' 
But rateability is the creation of statute, and the word u profit 
is not in any of the statutes creating rateabilit}^ or defining the 
measure of rateable value. Under the Parochial Assessments 
Act, 1836 (p) } the measure of rateable value is the rent at which 
the premises to be rated may be expected to let; in other words, 
rateable value is measured not by the tenant’s income, but by one 
of his outgoings. The judgment of Mellish, L.J., substitutes, as 
the basis for calculating rateable value, the profit, or income which 
tin tenant receives, for the rent which the tenant might be ex¬ 
pected to pay; and then proceeds to argue from the substituted 
basis as though it were the statutory basis. The substitution 
of one basis for the other would not matter, if it could be shown 
that rent will vary in proportion to the profit which the tenant 
makes from his occupation. But that certainly cannot be 
shown ( q ). Where a house is occupied solely as a private 
dwelling-house, the occupation is not a source of profit, but of 

supra, p. 188, and Mathew, J., expressly dissented from it’ see 13 Q. B. D., at 
p. 939, 

(0 (1876), 2 Ex. D. 49. (in) (1875), 2 Ex. D. 55 n. 

in) See Dewsbury and Heckmondunhe Waterworks Board v. Pcmskme Union 
(1886), 17 Q. B. I). 384, at p. 387, infra, p. 398. 

(o) See the passage set cut on p. 390, supra. 

( 2>) 8et out in Appendix I. See also as to the metropolis, the definition of 
rateable value in s. 4 of the Valuation (Metropolis) Act, 1869 

(j) Vi e supra, pp. .177, 189. 
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loss, to the occupying tenant. But if he wants the house, liom 
whatever motive, he will be willing to pay a rent tor it ; and the 
amount of that rent will depend upon two considerations, viz., 
what, other persons would give for that house,- and what rent ho 
would have to give for.another equally suitable house; the 
precise amount of the rent being ultimately fixed by “ the higgling 
of the market ” It would be absurd to suggest that the rateable 
value of a dwelling-house depended on the amount of profit whic 
a tenant could make out o! his occupation of the house ; ant 1 
appears to the writer to be equally absurd to say that the rate¬ 
able value of waterworks belonging to a municipal corporation 
depends on the profit it makes out of the occupation, i 
judgment of Hellish, L.J., in Mayor, etc. of Worcester v. Drott wick 
Union (r), ignores the finding in the special case that, in fixing 
the rate, the corporation u took into consideration, not so uiuc i 
the profit to be made out of the water as a commercial specula¬ 
tion, as its vodue as a sanitary agent in preserving the health oi 
the city, and the necessity of bringing the supply withm the 
reach of the poorest class of inhabitants, and in order to induce 
the inhabitants to discontinue the private sources of supply ; and 
they accordingly fixed a price which has left but little profi , 
above the actual cost of supply, but which has effected t o 
object they had in view by promoting the general use oi the 
water throughout the city.” The judgment, therefore, has not 
only abandoned the statutory measure of rateable value 
the rent), but has adopted another measure, viz., the profits 
made out of the occupation, where it is found that the occupation 
is not carried on solely, or even mainly, with a view to earning 
profits. 

So, too, the statement made by Blackbubn, J., in Mayor, etc. 
of Liverpool v. Wavertree (s), that “ a tenant will only give such 
a rent as the restrictions imposed by statute would enable him 
to earn/’ though obviously true of a tenant whose sole object 
was to make profit out of his occupation, is as obviously untrue 
of a tenant whose object in occupying is to perform a publfi, 
duty, and to whom it is more important to perform that duly 
than to make a profit (t). The judgment assumes that rateable 
value must be based on profits earned, and if this assumption be 
made, the conclusion arrived at necessarily follows; but the 
point assumed is, to say the least, open to doubt. Moreover t.n 
local Act on which the case was decided expressly mentions pay¬ 
ment of “ interest on money borrowed ” as included among the 

(r) (1876), 2 Ex, D. 49 : eee paragraph 6 of tbocase, on p. 50. 

(s) (.1875), 2 Ex. D. 95 n.: vidt supra, p. 391. . , „ . 

(?) Of. It. V. School Board for London (1886), 17 Q. B. D. 738 , Ryde s Rat. 

App. (1886—1890), 235; supra, pp. 204, 205. 
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objects for which tlie water rate might be levied. And the 
hypothetical tenant (levying the water rate) would as tenant be 
under no liability to pay the interest, which might be regarded 
as equivalent to a rent. 

Again, it is submitted that both under the Public Health Act, 
1848 (on which the Droitmck Case was decided), and under the 
Public Health Act, 1875, it would be perfectly legal, to levy a 
water rate to meet (mter alia) interest on, and instalments of, 
capital borrowed. The rate sufficient to meet such purposes 
would give a substantial profit to the occupying tenant; tor if 
the local authority were regarded as tenants, they would be 
gradually acquiring the unencumbered 1 * freehold ; and any tenant 
other than the local authority would not be liable (as such 
tenant) to pay either interest or instalments. 

It may further be noticed that in the judgment of Melius it, 
L.J. (u), in the prmtwkk Case, it is suggested that to rate the 
waterworks at their full value would involve the rating of some 
profits twice over, because “the rateable value of every house in 
Worcester is increased by reason of the occupier being entitled 
to cheap water from the waterworks of the corporation.” The 
arithmetic here is unsound, because several figures in the 
calculation are omitted. It is true that the rent, and therefore 
the rateable value, of a house is increased by reason of the 
occupier being able to obtain cheap water. But. where the water¬ 
works are owned by the local authority in whose district the 
house is situated, the interest on capital borrowed and the instal¬ 
ments of principal paid off, together with any deficiency in the 
waterworks account, have to be provided for out of the rates 
levied by the local authority on the houses and other property 
in its district. The rates levied by the local, authority tend to 
diminish the rent ( ar ), and, therefore, to diminish the rateable 
value of all property in their district ; for the tenant, iu con¬ 
sidering the rent he can afford to pay, takes into account the 
aggregate*amount of the rates levied on the property he is about, 
to take. Any increase in the rates levied on the waterworks (it 
the charges made for water remain unaltered) would increase 
the rates which must be levied by the local authority, and pro 
ianto would diminish the rateable value of the property in the 
district. Suppose the local authority reduce their charges for 
water so as to lose £1,000 a year on their water account, which is 
made good by increasing the general district rate; the reduction 
of the water charges tends to increase the rateable value of the 

(u) Vide supra, p. 390. 

(jil) Whore the landlord is rated instead of the occupier, tire diminution of Uio 
net rent is obvious ; and in calculating the rateable value from that rent, a corre¬ 
sponding diminution of rateable value would neoessarilv follow. 
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district, and the increase in the general district rate tends to 
reduce it to precisely the same extent. It may bo that tne 
benefit and the burden do not fall equally on the same property, 
and that one man is burdened for another man s benefit; but 
there is no double taxation (//). 

Anomalies resulting from the Droitwich Case. 'The rateable 
value of the waterworks in Mayor, etc., of Worcester v. Droitwich 
Union (z), was fixed by the judgment of the Court of . Appeal at 
,£540, for the parish to which the appeal related. But for the 
purpose of the works in that parish the corporation had expended 
£37,850 of borrowed money (a). It does not appear what interest 
was paid, but it can hardly have been less than £1,11 1, and 
was probably more. The corporation, therefore, voluntarily in¬ 
curred an annual liability of £1,117 or more, in order to provide 
themselves with property which, according to the judgment of the 
Court of Appeal, was worth a rent of £510. It was not suggested 
that the capital had been injudiciously expended, or that any of 
it had been lost; but, if not lost, what had become of it ? Again, 
in Mayor, etc., of Peierburouyh v. Stamford Union (h), the cor¬ 
poration had borrowed £79,285 at 4 per cent., in order to construct 
waterworks which were held to have no rateable value at all. 

Another difficulty arises if the principle of the Droitwich Case 
be carried to its logical conclusion. If the court were right in 
holding (c) that the Public Health Acts did not allow the corpora¬ 
tion to charge more than was required for the maintenance of the 
works, it follows that they could make no profit (in the ordinary 
commercial sense); and if they were right in holding that “ an 
occupier is rateable only in respect of the profit which he himself 
derives from the land ” (d), it follows necessarily that the water¬ 
works could have no rateable value in the hands of the corporation. 
The rateable value fixed by the court appears to have been based 
on what was called in the case (<') an average “ net income ” of 
£651, “without any deduction having been made for rates, taxes, 
expenses of management, collection of water rate, depreciation of 
plant and machinery, and other matters which in making out a 
commercial account would have been allowed for.” But such an 
arbitrary omission of deductions (ali of which are obviously 
proper) cannot be sound, and it was probably adopted by the 
appellants to avoid the absurdity of producing a minus quantity 
as the rateable value, which would have exposed the fallacy of 
basing the calculations on the so-cal'ed “ profits."’ 

0/) See also the judgment of Lord Campbell, in It. v. Rentmere (1851), 21 
L. J. M. C. 13, at ft. 18 ; supra , pp. 887, 388. 

f s') (1876), 2 Ex. 1>. 49. (») > '•“« supra, p. 390. 

(b) (1883), SI W. R. 649; supra, p. 391. (e) Vide supra, p. 890. 

(,u!) Vide supra, p. 390, («) See paragraph 16, set out supra, p. 890 
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The Droitwich Case inconsistent with later decisions,—The 

Droitwich Case (/) lays down the proposition that where the profits 
to be made by the occupation of a hereditament are restricted by 
statute, the rateable value is similarly restricted, and must be 
calculated with reference to the restrictions on the profits. This 
may perhaps be summarised by saying that as profits diminish, 
rateable value diminishes. Following this out to its logical 
conclusion, the necessary corollary is that when the profits are nil, 
the rateable value must be nil. This contention was raised, and 
overruled in West Bromwich School Board v. Overseers of West 
Bromwich Qf ), and still more clearly overruled in R. v. School Board 
for London (hf In the latter case Bowen, LX, said: “It does 
not matter whether the School Board wants the premises for the 
purpose of profit, or will make profit out of them ; the question 
is whether the School Board wants and would take them.” And 
Fry, L.J., said: “It does not by any means follow that, because 
there is no profit, there is no value.” Nor could it be said that 
the principle here laid down applied only to the property of a 
School Board, which was temporarily, and as it were accidentally, 
prevented from being a source of profit, but which in the hands of 
another occupier might be made profitable ; for the principle was 
extended to sewage works (i), and even to sewers (j). In each of 
the cases just referred to the rateable value ultimately confirmed 
was a substantial sum. Consequently,if the decision in Mayor,etc. 
of Worcester v. Droitwich Union (k) be still regarded as good law, 
this result follows : property which is incapable both in law and in 
fact of producing any profit at all, is rateable at a substantial sum; 
but if property produces any profit, however small, under statutory 
restrictions which prevent any larger profit, the amount of the 
profit made limits the rateable value. So that if a profit of «£! 
be made, the rateable value cannot exceed £l; but if no profit 
at all either is or can be made, the rateable value may be £1,000 
or more. 

Although the Droitwich Case was not expressly referred to by 
Lord Hkbschell, in giving the judgment of the House of Lords 
in London County Council v. Erith and West Ham (/;), yet the 

(/) (1876), 2 Ex. IX 49; supra, p. 389. 

O) (1884), 13 Q. B. IX 929; supra, p. 188. 

(h) (188G), 17 Q. B. IX 783 ; supra, pp. 204, 205. 

(i) See. Mayor, etc. of Burlon-wpon-Trent v. Burton-') tpon-Tr cut Union (1889), 
24 Q. B. D. 197 ; supra, p. 190; London County Council v. Erith and West Ham, 
[1893] A. G. 562 ; supra, pp. 190 — 192. 

O’) London County Council v, Erith and West Ham, nbi supra ; Ystrndy - 
fodwg and Pontypridd Sewerage Board v. Newport Union, - [1901] 1 K. B. 406 ; 
supra, p. 193; West Kent Main Sewerage Board v. Dartford Union . [191J1 A. 0. 
171; supra , pp. 193, 194. 


00 (1870), 2 Ex T). 4Q ; supra, p. 389. 


(?) [1893] A. C. 562, 
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judgment does contain a passage which shows under what con¬ 
ditions a statutory restriction, on profits may limit rateable value. 
Lord Hjskschbll said (m) : 

“ There is no doubt a certain class of cases in which the amount of profit 
which can be earner], by the occupation of a hereditament is very material in 
ascertaining- the sum at which it should be assessed. In the case of gas¬ 
works* waterworks, and other industrial undertakings where a hereditament 
is enhanced in value by its connection with a profit-bearing- undertaking, 
the profits earned and the share of those profits attributable to any particular 
hereditament have to be taken into account, and in such cases as these any 
restrictions which the law has imposed upon the profit-earning capacity of 
the undertaking must, of course, be considered. But 1 do not think this 
class of cases affords any guide to tho assessment of such hereditaments as 
those [viz,, sowers and sewage works] with regard to which your lordships 
have now to lay down the proper principle of rating ” (re). 

It seems clear that in speaking of “ gasworks, waterworks, and 
other industrial undertakings,” and of “a profit-bearing under¬ 
taking,” Lord Hkbschblij was referring to the undertakings of 
trading companies, the object of whose occupation was to make a 
private profit, and that he intended to distinguish them from the 
undertakings of a local authority held for the discharge of some 
public duty or in the public interest. 

The fallacy which underlies the reasoning in the Droitwich 
Case (o) appears to consist in this : the decision that a municipal 
corporation must be rated withregard to the profits actually made, 
under the existing statutory restrictions, because a trading 
company is so rated, overlooks the fact that the true basis for 
rating a trading company is the rent it might be expected to 
give, and that the reason why a trading company is rated with 
regard to the profits actually made is that the profits create the 
only motive which will induce the trading company to become a tenant. 
But many other motives besides the possibility of earning profits 
may induce a municipal corporation or other local authority to 
become occupiers of waterworks. 

Cases in which the Droitwich Case has been followed or dis¬ 
tinguished. —In Overseers of ChorUon-upon-Me,dlock v. Chorlton 
Union (p), the appeal related to board schools and public baths 
and laundries, out of each of which the profit allowed by statute 
to bo made was nil. The Court were asked to determine the 
proper mode of estimating the rateable value, and the following 
modes were suggested, viz. : 

(m) [1893] A. C., at p. 592. 

(re) This passage was explained by Lord Hebbcheix, in Sculedaka Union v. 
Bull Docks, [1895] X. 0 . 136, at pp. 149,150; supra, p. 328. 

<o) (1876), 2 Ex. D..49. (p) (1882), 46 J . P. 585; 51 L. ,T. Q. B 458. 
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1. The annual interest actually paid on money borrowed and 
expended in the purchase or erection. 

2. The annual rent which a contractor would require,if ho 
erected the premises as they stood for the purposes for which 
they were used. 

8. The amount of rent which a tenant, unfettered as to 
user and unrestricted as to charges, would give if the premises 
were in the market. 

4 . The annual profit which the corporation (the owners of the 
haths and laundries) or school board makes or can make. 

Now, of these methods, the fourth precisely follows, and the 
third directly negatives, the rule laid down in Mayor, etc. of 
Worcester v. Droit inch Union , but the court rejected the fourth 
and adopted the third, and professed to distinguish the Droit wick 
Cane, on grounds which appear to the writer unintelligible. 

In Dewsbury and Ileckmondwike Waterworks Board v. Panistone 
Union (q), the interest paid by the appellants on borrowed capital 
was £9,902, and the ordinary working expenses for the year in 
question were £2,118 (r) ; the appellants received £9,751 for 
water rents for water supplied, and £6,127 from public water 
rates, levied to supply the difference between expenditure and 
the amounts received from water rents which were the maximum 
rents allowed by the local Act. The main question raised by 
.the case was whether the sum received from, water rates ought to 
be taken into account in estimating the rateable value of the 
waterworks, and the Court of Appeal held that it ought. The 
court did not disapprove of the Droitwich Case, though it may be 
doubted whether they adopted the method of calculation used in 
that case (s). Lord Esher, M.R., said (f) : 

“ The legal principle is this: Yon are to take the annual value (subject to 
alt the deductions which ought to be allowed) of the property to bo the rent 
which a hypothetical tenant from year to year would give for it, if he had it 
upon the same terms as the actual owner has it. In that view the head-note 
to Mayor, etc. of Peterborough v. Stamford Union («) must be expanded and 

(2) (1886), 17 Q. B. V. 384 ; affirming (ISfcd), 16 Q. B. D. 585. The head-notes 
aro misleading, if not inaccurate ; the limitation of the water rate, therein referred 
to, did not come into operation until loans were paid oft, an event which had not 
yet happened.. 

' (r) There were apparently some other expenses, though not specified in the case, 
since the two items here given are substantially less than the aggregate amount 
received from water rents and water rates,. Perhaps the annual instalment of 
principal paid off accounts for the difference : as to this, vide infra , p. 399. 

O) It is believed (though it is not very clear) that in the Droitwich Case (1676), 

2 FjX ; £ 49, supra, pp. 389, 890, both the interest on loans and the instalments 
oi principal were paid out of the general district rate, and were not brought into 
account in estimating the rateable value of the waterworks; nor were the sums 
raised to meet those payments rogarded as a source of income 
(t) 17 Q. S. D., at p. 387. 

(n) (1883), 31 W. B. 949; vide supra, p. 391. 



read thus (adding the words in italics) .* 4 Where land is occupied by a local 
authority for public purposes, the land is to he assessed to the poor rate at 
the rent which a tenant would pay, if subject to the same restrictions as are 
imposed, and entitled to the same advantages as are conferred, upon the local 
authority.’ That is the true doctrine. Then the question is this ; Is it an 
advantage to a man to hold land upon these terms, viz,, that if there is a 
deficiency in the rents which he can obtain in any one year, he has a right to 
have that deficiency made up by a rate, but, if in any one year the rents 
which he obtains are more than his expenses, then lie has the advantage of 
the profits P Of course, it is a great advantage to a tenant that lie can 
never lose in any one year, while in other years he may gain, and that 
advantage must be taken into account in estimating the rent which lie 
would give for the land if he were placed in the same position as the actual 
owner.” 

As this judgment materially qualifies the decision in Mayor , etc. 
of Peterborough v. Stamford Union (v), which was merely the 
logical deduction from Mayor, etc , of Worcester v. iJroitwieh 
Union (x), it follows that the Droitwicli Case also must be taken 
with a similar qualification. But the judgment above cited from 
the Dewsbury Case appears to be infected with the same vicious 
reasoning as the Droitwicli Case. For it assumes that the only 
motive which would induce a local authority to take a system of 
waterworks is the prospect of earning a profit; and that the 
rateable value is (by some process of calculation) to be deduced 
from the profits ; whereas under the Parochial Assessments Act, 
1836, s. 1, the measure of rateable value is not what the occupier 
makes out of, but what he would give for, his occupation. More¬ 
over, the logical result of the principles acted upon in the Dewsbury 
Case is to produce a rateable value of nothing. At the time of 
the appeal the “ deficiency 91 made good by levying Water rates 
amounted to £6,127 * and if profits (or the hope of earning 
profits) bo essential to rateable value there was nothing to rate. 
For after bringing into account the sum raised by water rates, 
there was no surplus, and the deficiency had been merely made 
good. How the appellants showed a, balance of profits to 
represent rateable value does not appear from the special case ; 
but if they did so by omitting from the expense's the instalment 
of the capital debt paid off in the year, as being an expense 
which would fall upon the hypothetical landlord, not upon the 
hypothetical tenant, then it is obvious that they ought to have 
omitted from the other side of the account so much of the water 
rates as was levied to pay that instalment of capital (y), and 
again there would be nothing to rate. For so much of the water 

(v) (1883), 3.1 W. R. 949 ; vide supra , p. 391. 

(aO (1876), 2 Ex. D. 49; supra , p. 889. 

ly) This was held to be tho proper method of calculation in Merthyr Tydfil 
Local Board v. Merthyr Tydfil Union, [1891] 1 Q. B. 186, infra. 
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rate as was levied to provide for a payment falling on the 
hypothetical landlord must be regarded as levied by the board in 
their capacity of landlords, and could not be treated as part of 
the income which the hypothetical tenant would receive. Again, 
if interest on loans ought not to be deducted 0), there would 
have been no deficit; or if interest be disallowed as an expense, 
the amount levied by rates to meet that expense ought also to be 
disallowed, and again there would he nothing to rate. 

In Merthy r Tydfil Local Board v. Merthyr TydfU Union (a), the 
question asked was whether the sum raised by the general 
district rate to meet the deficiency on the waterworks account, 
and to pay the expenses, including (inter alia ) interest on 
borrowed capital (6), ought to be taken into account, having re¬ 
gard to the special provisions of the local Act, under which all 
advances made out of the general district rate were to be from 
time to time repaid out of the balance standing to the credit of 
the waterworks account. It was held that the sum advanced out 
uf the general district rate must be regarded as advances by way 
of loan to the hypothetical tenant, and not as available in Ins 
hands as an item of gross profits. It must be specially noticed 
that the court were merelv asked whether a particular item in a 
long calculation could be brought into account or not: they did 
not decide whether the main scheme of the calculation was 
correct. That scheme followed (more or less closely) the scheme 
adopted in Mayor, etc. of Worcester v. Droitwich Union (c), of 
calculating rateable value from profits, or from sums regarded 

as profits. . . 

The result of the cases referred to m the pages immediately 

preceding is as follows : The decision in Mayor, etc. of Worcester v. 
Droi twich Union (e), was followed in Mayor, etc. of Peterborough v. 
Stamford Union (d), but the latter case was affirmed in Dewsbury 
Waterworks Board v. Penistone Union (e),with such a qualification 
as to modify materially the rule laid down in the Droitwich Case ; 
while in Merthyr Tydfil Local Board v. Merthyr Tydfil Union (/), 
the principle of the Droitwich Case jvas neither affirmed nor over¬ 
ruled ; whereas, in Overseers of Chorlton-npon-Medlock v. Charlton 
Union (;/), the Droitwich Case, was clearly not followed, but was 
distinguished on somewhat doubtful grounds. 

(*) See Mersey Docks y. Liverpool ( 1873), L. R. 9 Q. B. 84; infra, p. 469. 

Swas fitted (akd, as the court hold, rightly admitted) that the annual 
instalments of capital paid off, and so much of the general district rate as was 
levied to pay those instalments, must bo eliminated from either side of the accounts. 

• (e) (1876), 3 Ex. D. 49 ; supra, p. 889. 

(d) (1888), 31 W. R. 949; supra, p. 391. 

(e) (1886), 17 Q. B. D. 384 ; supra, p. 398. 

( O ,1891] 1 Q. B. 186. 

(g) (1882), 51 L. J. Q. B 458 ; supra, p. 39 1 . 
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What can be substituted ior the rule laid down in the 
Droitwich Case.—The question remains whether, assuming that 
the principle acted on in Mayor, etc. of Worcester v. Droitwich 
Onion (h) is wrong, any other more satisfactory method of calcu¬ 
lation can be suggested. Probably it may be assumed that no 
tenant, other than the local authority, who are the owners, would 
take the waterworks ; the question, then, is narrowed to this, at 
what rent might the waterworks be expected to be let to the 
local authority ? To answer this question one may ask two other 
questions: (1) What have the local authority in fact spent in 
order to become owners of the existing waterworks ? and (2) if 
they were not owners of the existing waterworks, what would they 
be obliged to spend in order to acquire an equally suitable system 
of waterworks elsewhere ? In Liverpool Corporation v. LtanfylUn 
Union (i), it was agreed by both sides that in the case of a 
reservoir belonging to the Liverpool Corporation, interest on 
structural value must be the basis of the calculation of rateable 
value, and the Court of Appeal adopted that view. And if this 
method of calculation be applied to a reservoir, it is difficult to 
see why it should not be to the system of pipes connected with the 
reservoir, where the whole system is occupied for some other 
motive than that of making profit. 

It has been a common practice at quarter sessions to take 
interest on capital outlay as evidence of the rateable value of 
such property as board schools (k), industrial schools ( l ), a county 
lunatic asylum ( m ), and sewage works (n ); and the practice was 
approved by the House of Lords in London County Council v. 
Erith and West Ham (o), subject to the proviso that “no higher 
rent must be fixed (by taking a percentage on cost) than that 
which it is believed the owner would really be willing to pay for 
the occupation of the premises ”(p). 

The restrictions imposed by statute, which were supposed in 

(h) (1876), 2 Ex. D. 49 ; supra, p. 389. 

. 2Q. B. 14; supra, p. 287. See also Mersey Docks v. Birkenhead , 

| , 900 J 1 Q. B. 143, at p. 148 ; and Liverpool Corporation v. Charley Union, [1912 j 
1 K. B. 270; supra. , p. 236. 

(k) See St . Pancras Vestry v. School Board for London , Ryde's Hat. App. 
(1886 — 1890), 169. See also the remarks of Cave, J., in R. v. School Board for 
London f 1885), 55 L. J , M, C. 33, at p. 87, cited supra , p, 238. 

(1891 ^1893^31^ Uni ° n V * ^ andsworth and Clapham Union , Hyde's Bat. App. 

(m) Middlesex County Council v. Wandsworth and Clapham Union, Hyde's Rat 
App. (1891 —1893), 115. 

London County Council v. Woolwich Union,B yde’s Hat. App. (1891 _ 1893), 

(?) r f* p- 562 > at p. 593; supra , p. 244. But see also Great, Central 

Bail. Co. v. Banbury Union , [1909] A. 0. 78, at p. 87 t per Lord Lorkbtjrn • and 
the remarks thereon, supra , pp. 234, 235, 299. See also Liverpool Corporation 
v. Chcrrhy Union , [1912j 1 K. ti. 270; supra , p. 235. J 

(p) As to the rate of interest ou cost to be taken as evidence of rateable value 
see pp. 242—246, supra, 
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the Thvttwick Case (q) to create so much difficulty, involve no 
difficulty at all if the method above suggested be adopted. For 
if a local authority with full knowledge of all the statutory 
restrictions, and neither expecting nor desiring to make a 
pecuniary profit, voluntarily borrow a large sum of money ancl 
burden the ratepayers with the payment of interest thereon, in 
the absence of evidence to the contrary, one may assume that 
the local authority thought it worth while to incur the liability, 
in order to obtain the waterworks: it is therefore unnecessary 
to inquire what rent some imaginary and impossible tenant 
would give under altered conditions of law and fact, when we 
have ascertained the sum which under existing conditions, the 
actual occupier was once willing, and is presumably still willing, 
to give for the premises to be rated. If it be shown that some 
part of the capital expenditure was incurred for future (not for 
existing) requirements, some deduction from the total capital 
expenditure ought to be made, or the rate of interest thereon 
may be reduced O')• Or if it can be shown that some part ot 
the capital has “ been injudiciously expended, or that what was 
costly has become worthless by subsequent changes ” (s), 
allowance must be made for that fact. 

If it is assumed that the waterworks are wanted, then 
(according to this view) their value cannot be less, though it 
may be more, than the minimum cost at which they can be 
provided. If a local authority are supplying water at such 
charges as to, make a substantial commercial profit, there 
appears to be no reason why the local authority should not be 
rated at the rent which they would give in order to be able to 
earn that profit, in the same way as a trading company is 
ordinarily rated. But this method ought not to be adopted (where 
the profits are smaller), so as to reduce the rateable value of 
the works as a whole below the sum which the local authority 
would have to pay, by way of interest on capital borrowed, in 
order to acquire the works. The local authority would give 
that sum in any event because they are acting for the benefit 
of their constituents, as well as trading in order to make profit. 

Apportionment of value of waterworks owned by local 

authorities.—If the rateable value of the entire system of water¬ 
works owned by a municipal corporation, or other local 
authority, be calculated with reference to the profits actually 

(g) (1876), 2 Ex. D 49; supra,, p. 889. 

(r) See Liverpool Corporation v. LlanfylUn Union (1899), 80 L. T. 667 ; supra, 
p. 382; see also R, South Staffordshire Waterivorks Co, (1885), .16 Q. B. D. 
859; supra, p. 380. 

($) 11 v. Mile End Old Town (1847), 10 Q. B 208, at p. 218 ; supra-,, p. 376. 
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made, as if the local authority were a trading company, there 
seems to be no reason why the total rateable value of such 
waterworks should not be apportioned among the several 
parishes into which the waterworks extend, in the same way as 
in the case of a trading company’s works (t). It might, however, 
happen that the effect of following Mayor, etc . of Worcester v. 
Droitieich Union (u) strictly, would be to reduce the rateable 
value of the whole system to so small an amount that the sub¬ 
traction of the rateable value of the indirectly productive 
portion, in accordance with It. v. West Middlesex Waterworks (X), 
would leave nothing (or even a minus quantity) as the rateable 
value of the portion directly productive of profit (?/). This 
recluctio ad absurdum furnishes an additional reason for doubting 
the soundness of the decision in the Droitwich Case. 

If, however, as has been suggested, interest on capital value be 
taken as evidence of the rateable value of the whole waterworks 
occupied by a local authority, it seems that interest on the 
capital value (not necessarily on the actual cost) may properly 
he taken as the measure of the rateable value of the several 
parochial portions of the whole (s). And, on this view, it 
would bo unnecessary to ascertain the rateable value of the 
whole works, in order to ascertain the rateable value of the 
part in any one parish; just as it is unnecessary to ascertain 
the rateable value of the whole undertaking of a trading 
company, when it is desired to determine the value of ouly the 
indirectly productive portion of their works. 

(t) The method of apportionment h stated supra, p. 375. 

(u) (1876), 2 Ex. I). 49; supra, p.889 . 

(x) (1859), 28 L. J. M. C. 185; supra, p. 877. 

(y) This result was nearly reached in B.v. South Staffordshire Waterworks Co. 
(1885), 16 Q. B. D. 359; supra, p. 880 ; and was actually reached in Mayor , etc. 
of Peterborough v. Stamford Union (1883), 31 W. R. 949; supra, p. 891. 

CO The distinction between actual cost and true value is pointed out supra, 
p. 236. 
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General remarks on rating oi tolls.—It is now settled that 
tolls, as incorporeal property, are not per sc rateable; but that 
they may be rated if they are attached or appurtenant to land, or 
arise oat of the use of land, and so can be treated as the direct 
profits of the land (a). But although tolls as incorporeal property 
cannot now be rated per it may yet be necessary, in calculat¬ 
ing the rateable value of land, to take into account the fact that 
the land is occupied in order to earn or receive tolls; and con¬ 
sequently it is wrong to ignore the tolls altogether as though 
they were non-existent (b). But in order to understand tne 
subject, it is necessary briefly to glance at the history of the 
law of rating. 

(a) See B. v. Nicholson (1810), 12 East, 330; Williams tv Jones (1810), 12 East, 

346; B. v. North and South Shields Ferry Co. (1852), I E. 140 , Swansea 
Harbour Trustees v. Swansea Union (1907), 1 Konstam, 250. T he cas §**i ’ 
Hidered infra, pp. 406, 408,451. Turnpike tolls were specially declared exempt by 
3Geo. 4, o. 126, s. 51,and4 Geo.,4, o.96,s. 31; and the exemptionexteuded to tolls 
on roads made under a local Act: see R. v. Trustees oj Great Dover *- 7 < * c ' ' 

(1836), 5 A. & E. 692. Bub the subject is now one of histone, or (at most) merely 
local importance : see the Statute Law Revision (No, 2) Act, 1890, s. 3. 

(b) See B. y. North and Sozith,Shields Ferry Co., infra, p. 408. 
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Under the statute 43 Eliz. c. 2 (c), the poor rate is imposed 
upon “ every inhabitant, parson, vicar, and other, and every o cou¬ 
pler of lands, houses, tithes impropriate, propriations of tithes, 
coal mines, .or saleable underwoods.” Now it has been already 
pointed out (d) that an inhabitant was under the statute rateable 
in respect of personal property, although in practice personal 
property was in many parishes not rated. As long as an inhabitant 
as such remained rateable, whether he was or was not an occupier 
of any of the classes ol property specially mentioned in the 
Statute of Elizabeth, he was rateable in respect of his “ ability ” 
from whatever source derived. It was, therefore, immaterial to 
consider what was the nature of the tolls when an inhabitant was 
rated in respect of such tolls. If, however, a person (who was 
not an inhabitant) was rated in respect of tolls as an occupier 
of lands, etc., then if became material to consider whether the 
tolls were so connected with the land as to be part of the value 
of the occupation. The Poor Rate Exemption Act, 1840(e), 
enacts that “ it shall not be lawful for the overseers of any 
parish, township, or village to tax any inhabitant thereof, as 
such inhabitant, in respect of his ability derived from the profits 
of stock-in-trade or any other property, for or towards the relief 
of the poor.” Consequently it is now necessary in every case 
to consider the nature of the toils, when it is sought to rate them, 
since the only person who can be rated is an “ occupier of lands, 
etc.,” and he can be rated in respect of tolls only when they are 
so connected with the “ lands” of which he is occupier as to 
constitute part of the value of the occupation. 

Tolls not rateable per se : ferries.—The earliest reported case 
relating to the rateability of tolls appears to be K. v. Corporation 
of Wickham (f), in which it was held that the corporation of 
Wickham were rateable in respect of market tolls payable to 
them (apparently) as owners of the soil of the market (g)» In 
a large number of cases (as will be seen, infra, Chapter XVII.) 
canal tolls were rated, in which cases, however, the question did 
not turn so much on the rateability of the property as on the 
proper place where the tolls were to be rated. 

The first decision that tolls, as an incorporeal hereditament, are 
not in themselves rateable is to be found in It. v. Nicholson (ft), in 

(c) Sot out in Appendix I. 

(d) Vide supra , p. 2. The word “ inhabitant ” in 43 Eliz. c. 2, means a resident 
and not merely an occupier: see 17, v. Jones (1807), 8 East, 451, at p. 462; 17. v. 
Nicholson (1810), 12 East, 330, at p. 344 ; R. v North Curry (1825), 4 B, & O. 053. 

(c) 3 & 4 Viet. c. 89. 

(f) (1675), 3 Iieb. 540; 1 Ereem. 419; Const. 125; but see also p. 414, infra , 

(cf) The rating of market tolls is fuytbpv considered, bfra, pp. 414 -425, 

(h) (.1810), 12 Eftst, 330. 
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which tile lessee of a f e rry, not being an inhabitant resident within 
the township of Monkwearmouth-Shore for which the rate was 
made, and in which one of the landing-places was situated, was 
held not rateable in that township for any part of the tolls of the 
ferry. The facts were thus found in the case: The appellant 
Nicholson was an inhabitant of and lived in Sunderland, and the 
ferry was between Sunderland and Monkwearmouth-Snore, the 
fares were collected from.the passengers as they entered the boat 
on either side of the river. The boats when not in use were 
locked up on the Sunderland side of the river ( i ). The lessee of 
the ferry had been rated for half of the tolls in Sunderland, and 
for half in Monkwearmouth-Shore. The number of passengers 
from each place was about the same. The case found that the 
place where the ferry landed in Monkwearmouth-Shore would be 
of little or no value of itself, if it were not used for the ferry. It 
was held that as the appellant was not an inhabitant in Monk¬ 
wearmouth-Shore, lie could not be rated there for the tolls, 
because he was not an occupier of any of the kinds of property 
made rateable by the Statute of Elizabeth; and that the only 
case in which tolls could be rated was where they arose from 
the use of the land itself within the parish for which the rate 
was made (j ). 

Another case, Williams v. Jones (k), relating to the tolls of a 
fer ry across the Menai Straits, was decided with 11. v. Nicholson, 
and was held to be governed by it. An attempt was made to 
distinguish Williams v. Jones, on the ground that the ferry boats 
wore usually moored to a post fixed in the ground at one of the 
landing-places within the parish for which the rate was made; 
but the ease found that the owner of the ferry had not the sole 
or exclusive use of the landing-places, which were in the high¬ 
way, though they were repaired and improved by him. The 
court held that (as the owner of the ferry was not found to have 
any property in the soil of the highway) supposing he had a 
right to make a special use of the highway for the purpose of 
securing his ferry boats, that did not make him the occupier of 
the highway, nor give him exclusive possession of it (0. 

(i) It mftv be noted that in 1810, the date of the decision in B.y. Nicholson , the 
i owner of ships, if an inhabitant, was rateable introspect of_the ships m that parish 

which was regarded as their home, and from and to which they sailea . see A. 
Jones (1807), 8 East, 451, following R, v. White (1792) ,4 T.H .771. _ 

(j) See 11. v. WicJctiam, supra,; R. v. Cardingtun (17/7), 2 Oowp. 581, R.\. 

Staffordshire and Worcestershire Canal Co. (1799), 8 T. R. 840 ; R. v. St. Mary, 
Leicester ||,817), 6 M. <& S. 400. , . 

(k) (1810), 12 Fifth 346* In this case also the owner of the ferry was not an 
inhabitant of the parish for'which tbo rate was made. 

(l) With this decision, so far as it relates to the occupation Oi land by means of 
a post, cf. Grunt v. Oxford Local Board (180$), L. R- 4 Q- B* 9, wt/m, p. 412. arid 
Manchester , Sheffield and Lincolnshire Bail. Co. v. Guardians of It nil (1896), 75 
L. T. 127, infra, p. 468. 



The two cases above cited related to tolls of ferries across the 
river Wear and the Menai Straits respectively: there is ail 
obvious distinction between such tolls and tolls for passage 
along a canal, paid to the company owning and occupying the 
canal (m). 

The nature of a ferry considered.—It appears that in IL v. 
Nicholson (n), and Williams v. Jones (o)> the court regarded the 
tolls as a payment .for the use of the boats, and not for the use of 
the landing-places. In a note to R. v. Nicholson (p), the reporter 
adds the following remarks, which were apparently not used in 
argument: 

u In Saviil 0 8 Hep. II, it is, indeed, said to have been holden in the 
Exchequer Chamber, anno 23 Eliz., that a ferry is in respect of the lauding- 
place, and not of the water, and that the land on both sides ought to belong 
to the owner of the ferry. And it is not conceivable how any ferry could 
have originated by private authority without the assent of the owners of the 
land on each side, except, perhaps, where the landing on both sides was in a 
common highway, where the licence of the Crown would be presumed. . . . 
Yet it does not follow that the owner of the ferry should have the property 
of the soil on either side; for the landowners upon a public river may have 
granted to the licensee of the Xing (where the dominion of the banks was 
not in the King himself) liberty to land passengers, etc., from his ferry boat, 
and to moor the boat to the shore. , , 

A few' years after the decision in IL v. Nicholson , it was 
expressly decided in Peter v. Kendal (q) that : 

“ It is not necessary that the owner of a ferry should have the property 
in the soil on either side. He must have a right to laud upon both sides, 
but he need not have the property in the soil on either. It. is sufficient if 
the landing-place he in a public highway.' This is perfectly consistent with 
the principle laid down in Saville , that a ferry is in respect of the landing- 
place, and not of the water.” 

In a more recent cas e, Neivton v. Cnhitt (r), a ferry is thus 
described by Willes, J.: 

“ A ferry consists in respect of persons using a right of way, when the 
lino of the way is across the water: there must be a line of way on land 
coming to a landing-place on the water’s edge; or, where the ferry is from 
or to a vill, from or to one or more landing-places in the vill. Tho franchise 
is established to secure convenient passages, and the exclusive right is given 
because in an unpopulous place there might not be profit sufficient to main¬ 
tain the boa,t if there was no monopoly. Tho ferry is unconnected witli the 
occupation of land, and exists only in respect of persons using the right of 
way” (*). 

im) See Chapter XVII., as to canals. (w) (1810), 12 East, 830, supra, p. 406. 

(u) (1810), 12 East, 846, supra> p. 406. 

(p) (1810), 12 East, at, p. 334. (</) (1827), 6 B. & C. 703, at p. 710. 

(r) (1862), 31 L. J. C. P. 246, at p. 253. See also Cowes Urban, District Council \. 
Southampton, etc. Steam Packet Co., [1905] 2 K. B. 287 ; and Simpson v. A ttorney- 
General, [1904] A. C, 47,6, at p. 490. 

00 The nature of a ferry has been recently considered in Eammerton v. Earl 
Dysart , [1916] 1 A, 0. 57 ; and General Estates Co, v. Beaver) [1914], 3 K. B. 918. 
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The effect of the decisions above cited is that ownership of a 
ferry is not of itself evidence of occupation of the landing-places 
by the owner of the ferry. The owner of the ferry may have 
merely an easement over the landing-places, and in that case 
would not be rateable in respect of the landing-places: lie may, 
however, bo the occupier of the landing-places, and, therefore, 
rateable in respect of them. And in considering at what sum 
he is to be rated, the. existence of the ferry and the right to take 
tolls may have to be taken into account, as appears from the 
case next cited. 

Landing-places enhanced in value by reason of tolls. -In It. v. 

North and South Shields Ferry Co. (I), the company were author¬ 
ised by a special Act to maintain a steam ferry across the Tyne 
(a tidal navigable river), and to erect ferry houses and offices on 
each side of the river, and to make and repair causeways at the 
landing-places, and to make roads from the ferry. The company 
constructed landing-places in the two townships of North and 
South Shields, on opposite sides of the river, with a toll-house 
and gate on each. The bed of the river was not in either town¬ 
ship (if). The tolls were collected entirely in South Shields, the 
rate appealed against being made for the township of North 
Shields. The sessions found that no tolls could have been 
earned on the landing-places without conveyance across the 
river, and that no person could use the ferry boats without the 
convenience of landing-places; and that the ferry was of no 
value without the landing-places, which were in the occupation 
of the company. The company were rated in North Shields, as 
occupiers of “ ferry, landing and tolls,” at £581, half of the net 
profits of the ferry (.*). The sessions confirmed the rate, hut 
found that the rateable value of the landing-place in North 
Shields, without taking the tolls into account, was £72. The 
Queen’s Bench held that the ferry and tolls could not be rated, 
either directly as being connected with the land, or indirectly as 
being part of the profit earned by the use of the land, but that 
the land should he rated as land rendered more valuable by 
being available for the purpose of earning the tolls; and, further, 
that the rateable value of the land could not be ascertained by 
dividing the profits in the mileage proportion of the land occupied 
by the landing-places and the length of the transit over the river. 

(t) (J 852), 1 E. & B. 140. 

A* t° kbe position of the parish boundary in the river, vide infra, p. 417. 

(x) The sessions appear to have made no allowance at all for tenants’ profits, 
nut such an allowance ought to have been made; for no trading tenant could be 
lound for the two landing-places, if he had to pay to the landlord the whole of 
the net profits of the forty us rent,. 
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The following passages occur in the considered judgment of the 
court, delivered by Lord Campbell, C.J. (y): 

“ When tolls are attached to, and appurtenant to manors or lands, they 
are rateable as land; and when they really arise from the use of lands, as 
in the cases of canals, bridges (a), railways, or the pipes of water companies, 
though not rateable per se, they may, after the proper deductions, be treated 
as the direct profits of the lands which are used in, and are the real cause of, 
the earning of the tolls. , . .We think that in the present case, in 

rating the landing-place, the profit of the tolls cannot properly be brought 
into the calculation as the profits of the occupation of the landing-place; 
which is in effect done by the rate. On the other hand, the existence of 
the tolls cannot be wholly excluded from consideration, but the land should 
be rated, not as land in that situation without reference to the tolls at all, 
but the value should be taken, not as the value of the land merely, but as 
the value of land as enchanced by being available for the purpose of earning 
the tolls. This appears to be the true principle according to the test, laid 
down in the Parochial Assessments Act, 1836, s. 1, as it would be 
the rent that could be obtained, and which the company would have to 
pay for the land, for the purpose for which it is available under the 
circum stances.” 

Two pointy are to be noticed in this case (1) that the court did 
not exclude the tolls from consideration of.i the ground that they 
were received outside the parish lot which the rate was made (a); 
and (2) that the decision that the ferry tolls (though not them¬ 
selves rateable) should not be excluded from consideration in 
valuing the land, seems inconsistent with the decision as to 
lighthouse tolls in 11. v. Coke (h). For the reasons given below 
(on pp. 428, 429), it is submitted that the judgment in IL v. Coke 
is not consistent -with the Parochial Assessments Act, 1886, and 
the law. is more correctly stated in the judgment of Lord 
Campbell, C.J,, in R, v. North and South Shields Ferry Co., 
cited above. 

<c Toil-traverse 59 and “ toll-thorough."—With regard to tolls 
payable for passing over land, a distinction is drawn in the old 
books between “ toll-traverse *’ and “ toll-thorough.The former 
is defined as being “ the payment of a sum of money for passing 
over the private soil of another, or in a way not being a high 
street ” ; while “ toll-thorough ” is a toll taken “ for passing over 
a highway, where the owner of the toll claims nothing in the 
soil,” the consideration for toll-thorough being the repair of 

(y) 1 El. & B., at pp. 146, 149. 

(z) But the person rated must be the occupier of the bridge : see R. v. Snowdon 
(1833), 4 B. & Ad. 713, infra , p. 4.10 ; R. v. Marquis of Salisbury (1838), 8 A. & K. 
716, infra , p. 410; and Percy v. Ball (1903), Ryde and Konstam’s Rat. App. 
(1S94—1904), 319, infra, p. 412, 

(a) Compare the decisions as to canals, infra , Chapter XVII.; and as to light* 
house tolls, infra, pp. 426—429. 

(t>) (1826), $* B. $ 0. 797, infra, p. 427, 
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bridges or walls, or other meritorious service (e). In TIammertm 
v. Earl Dysart (d), Lord Parker stated the distinction thus: 

«If, apart from the franchise, no one would have had a right to do that, 
for which the toll is charged, the toll is a toll-traverse If, apart; from the 
franchise, any one would have had the right to do that for which the toll is 
charged, the toll is a toll-thorough. In the former case the consideration 
moving to the public may be found in the right conferred on the public by 
the franchise. For example, if before the creation of the franchise the road, 
for the use of which, toll is charged, was a private road, the consideration may 
be the dedication of the road to the public. In the latter case Ue consider¬ 
ation moving to tlxo public, cannot be the dedication of the road, for the road 
was e» hypothec at the time of the creation of the franchise already a public 
road. It must be found elsewhere, for example, in an obligation to keep the 
road in. repair ” (e). 

The effect of the decisions is that toll-thorough is not rateable, 
but that toll-traverse is rateable, or rather that the occupier of 
land, who receives toll-traverse in respect of the right to pass 
over that land, is rateable in respect of that toll. Thus, in 
r. v. Snowdon (/), the appellant was leasee under the corporation 
of certain tolls paid bv persons entering the town of Newcastle- 
upon-Tyne, and was the occupier of a toll-house where the tolls 
were collected, but was not an inhabitant in the parish for which 
the rate was made. It was found that the joint value of the 
tolls and toll-house was .-£500, and the value of the toll-house 
when separated from the tolls was only .£10. An attempt was 
made to show that the toll was a toll-traverse paid for passing 
over the soil which was vested in the corporation. But the court 
held that, assuming the toll to be a toll-traverse, still the lessee 
of the tolls was not an occupier of any part of the soil in respect 
of which the tolls arose; that they were paid, to the lessee foi 
passing over the soil of another; and that the lessee was rate¬ 
able for the occupation of the toll-house only, and not for the 
tolls : the rate was accordingly reduced from £500 to £10. 

In 11. v. Eyre (g), it had already been held that the lessee of the 
tolls of ft public bridge (who was not found to be either an in¬ 
habitant or the occupier of any toll-house irr the parish) was 
not rateable for the tolls. In B. v. Marquis of Salisbury (k), the 
marquis (who was not an inhabitant of the parish for which 
the rate was made) was rated in respect of certain tolls paid tor 
crossing a bridge, which tolls (upon an examination of the title) 

(c) See Lord Pelham v. PickersgUl (1787), 1 T. R. 660, at pp. 662, 66o, h. v. 
Marquis of Salisbury (1838), 8 A. & E. 716 

Id) [1916] 1 A. O. 57, at p. 78. . , M . 

(e) This may perhaps be summarised Huts:—in the case of fcoll-tiavuise, the 
franchise legalises the public use of the land; in the case of toll-thorough, the 
franchise legalises the making of the charge. 

* (/) (1833), 4. B. & Ad. 713 ; see further as to this-case, infra, p. 412. 

(d) (1810),12 Fast, 416, following U. v. Nicholson (1810), 12 East, 330, 

(h) (1838), 8 A. <& E. 716, 





were held by the Queen's Bench to be toll-traverse. The bridge, 
which was very ancient, had been from time to time repaired by 
the marquis and his father ; but the tolls were actually received 
by a person who, under a parol agreement made with the marquis, 
had contracted for the receipt of the tolls* The Queen's Bench 
held that, on the facts above stated, there was evidence to warrant 
a presumption of ownership and occupation by the marquis of 
the bridge and of the land on which it stood: that, as the parol 
agreement did not profess to demise the land, and the tolls (as 
such) could only pass by deed (i) t the marquis must be considered 
as still in possession of the tolls, and must be rated for them, 
although the toll-house where the tolls were received was not 
within the parish for which the rate was made (j). 

It will be noticed that in the cases above cited, distinguishing 
between ‘‘toll-traverse” and “ toll- thorough ,** the distinction 
adopted by the court is merely another form of the rule that 
tolls cannot be rated unless they are received by the occupier 
of land as being attached or appurtenant to that land, and so can 
be regarded as part of the profits of the occupation of the land. 

Bridge tolls* —It seems never to have been disputed that 
private persons building a bridge and receiving tolls from the 
public were rateable in respect of these tolls (Jc). But attempts 
have been made from time to time to escape from reliability on 
three grounds : (1) that the person rated is merely a lessee of 
tolls, and is not an occupier of the bridge; (2) that the persons 
rated are in the position of commissioners or trustees for the 
public, and that the profits of the tolls are devoted to public 
purposes; (8) that the toll-house, where the tolls are taken is 
not within the parish though the bridge (or part of it) may be. 

Rateability of a lessee of tolls.—In JL v. Eyre (l), it was 
held that the lessee of tolls of a public bridge could not be 
rated in respect of them unless he were an inhabitant in the 

( i ) Ab to the question when it is permissible to look at the title of the person 
rated, vide supra , pp. 70—78. , 

( j) The question as to how the rating of tolls is affected by the place where they 
are received, is further considered, infra , p. 413. 

0c) See R. v. Barites (.1830), 1 B. & Ad. 118 ; R- v. Black friars Bridge Co. 
(1889), 9 A. <fc E. 828; infra , p. 413. And from the note to Jones v. Maunsell 
(1779), 1 Doug. $02, at p. 305, it appears that the tolls of Putney Bridge were 
regularly rated in the parish in which the toll-house stood. (The history of the 
bridge will be found in Hare v. Overseer s of Putney (1881), 7 Q. B. D. 223.) See 
also R. v. Marquis of Salisbury (1838), 8 A. & E. 716, supra, p. 410. In cases 
relating to land tax a distinction has been drawn between the liability of the tolls 
of a bridge and the liability of the land on which the bridge stands: see Vauxhall 
Bridge Co. v. Sawyer (1851), 20 L. J. Ex. 304; Charing Cross Bridge Co. v. 
Mitchell (1855), 4 E.‘A B. 549; Waterloo Bridge Co. v. Cull (1859), 1 E. & E. 213. 
* (0 (1810), 12 East, 416; vide supra, p. 410, 
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parish (m), and in It v. Snowdon (n) this decision was confirmed; 
but it was held that the lessee might be rated in respect of his 
occupation of a toll-house In that case the value of the toll¬ 
house (viz., £10) appears to have been estimated without any 
reference whatever to the tolls. Blit the decision in JR; v. North 
and South Shieldti Ferry' Co. (o) seems to show 'that this was 
wrong, and in R. v. BednhinsUr Union (p) it was held that the 
lessee of a toll-house (and of the tolls paid for passing over a 
public bridge) ought to be rated in respect of the toll-house, 
valued not merely as a building, but as affording facility for 
collecting the tolls. But it was held by Blackburn, J. (and 
Mellor, J., expressed a “ strong opinion ” to the same effect), 
that the tolls themselves were not incident to a real estate, and, 
therefore, were not rateable. The decision on this point was 
unnecessary in that particular case, as the Queen’s Bench 
decided in favour of the respondents on another point. But, 
assuming it to be correct, this decision and the cases of II. v. 
Eyre and IL v. Snowdon , above referred to, seem, to produce an 
anomaly. For, according to those cases, the lessee of the tolls 
of a bridge is not rateable, whereas if the persons entitled to the 
tolls retained them in their own hands, instead of letting them, 
those persons would apparently be rated for them on the authority 
of 11 v. Blackfnars Bridge Co. (q), IL v. Marquis of Salisbury (r), 
IL v. Paynter(s), and Hare v. Overseers of Putney (t). If the 
tolls are let, it is difficult to contend that the lessors remain 
rateable; if, therefore, the lessees are not to be rated, the effect 
of granting a lease is to take the tolls out of rating. 

In a modern case, Percy v. Hall {u) f the corporation of York 
(wlio were the owners of a swing-bridge in that city) let the tolls 
and toll-house, under a lease which did not in terms demise the 
bridge itself. It was held, mainly on the authority of Holywell 
Union v. Halkyn District Mines Drainage Co. (x) that the effect 
and intention of the lease was to put the lessee into de facto * 
possession of the bridge itself, and that such possession amounted 
to occupation; and that the restrictive covenants whereby the 
lessee was (inter alia) prohibited from putting up advertisements, 
and the corporation were entitled to open the bridge at intervals 

(m) As to the liability of an inhabitant since the passing of the Poor Rato 
Exemption Act, 1840, vide supra , pp, 4, 405. 

(n) (1833), 4 B. & Ad, 713, snp7'a, p. 410. 

(o) (1852), 1 E. & R. 140, supra, p. 408. 

(!P) (1876), 45 L. J. M. 0. 117. The decision on this point is omitted from the 
report in 1 Q. B. D. 503. 

(q) (1889), 9 A. & E. 828. <V) (1838), 8 A. & E. 716; supra , p. 410. 

O) (1845), 7 Q. B. 255; affirmed (1847), 10 Q. B. 908. 

(t) (1881), 7 Q. B. D. 223. 

(«) (1903), 67 J. P. 293; Ryde and Ronstam’S Rat. App. (1894—1904), 3X9, 

(V) [1895j A. 0. 117, supra, p 05, 
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for the purposes of navigation, were consistent with an occupa¬ 
tion by the lessee (y). 

Tolls devoted to public purposes—It was at one time held 
that if property was held for "public purposes,” it was exempt 
from rateability; but this doctrine was swept away by Jones v. 
Mersey Docks (z). But even before that decision, it was held, in 
R v. Blackfriars Bridge Go. (a), that a company who had built a 
bridge under a local Act, and were entitled to tolls, were rateable 
in respect of the bridge ; even though no interest or dividends 
had been paid to the shareholders in the company, the whole of 
the tolls being absorbed by payment of interest to mortgagees, 
the liquidation of debts, and the expenses of repairs. 

But where a toll-bridge is transferred to a local authority and 
the tolls are abolished, the bridge being thrown open to the 
public, and the necessary expenses being met by local rates, 
the local authority have no occupation, or, at all events, have 
no beneficial occupation of the bridge, and are, therefore, not 
rateable (b). 

In what parish tolls are rateable. — It was at one time held 
that where a bridge was situated in two parishes (c), and all the 
tolls were taken at one toll-house situated in one parish only, the 
proprietors of the tolls were not rateable for tolls in the other 
parish, where no tolls were taken (d). But this is no longer the 
law (c). In 11. v. Inhabitants of Barnes (/), the Hammersmith 
Bridge Company were held rateable for the half of the bridge 
situated in the parish of Barnes in respect of tolls, all of which 
were received at a toll-house on the Middlesex side of the river, in 
the parish of Hammersmith. The Queen’s Bench held that the 
tolls were paid for passing over the bridge, riot for passing through 
the toll gates; that part of the profit was therefore earned in 
Barnes, though the money might be actually received elsewhere ; 
and that the company had a valuable occupation of land in 
Barnes, for which they wex*e rateable in that parish. 

(y) See also the remarks on the case, supra, p. 69. 

<>) (1865), 11 EL L. Gas. 443, supra, pp. 130, 182. 

(а) (1839), 9 A. & E. 828. Of. It. v. Holme Reservoirs (1862), 10 W. R. 734, 
supra , p. 886. 

(б) See Hare v. Overseers of Putney (1881), 7 Q. B. D. 223, supra, pp. 20, 186. 
Compare the Brocktoell Park Case , Overseers of Lambeth v. London County 
Council, [1897] A, G. 625, supra, pp. 27, 194. 

(c) As to the question in wh.'t parish a bridge across a tidal river is situated, 
vide infra, p. 446. 

(d) See the note as to Pntney’Bridgo in Jones v. Mauwe.ll (1779), 1 Doug. 802, 
at p. 805, cited iu It. v. Aire and Calder 0-788), 2 T. R. 660, at p. 667. 

(e) A similar change took place in the rating of canals : vide infra, Chapter 

XVII. 

(/) (1830), 1 B. & Ad. 113. 
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A further question was subsequently raised in It v. Hammer- 
smith Bridge Co . (g) as to the apportionment of the rateable value 
between the two parishes, Barnes and Hammersmith, In which 
the approach roads lay. The company were by a local Act 
authorised to build a bridge, which by the Act was to be con¬ 
sidered as half in Hammersmith and half in Barnes. They 
were also authorised to make approach roads in each parish, 
and to take tolls for the roads separately, or jointly with the 
tolls for the bridge. The roads were made, forming the only 
approaches to the bridge/and were of unequal length in the two 
parishes. The tolls were all taken at one gate at the entrance 
of the bridge, in Hammersmith. The sessions found the total 
rateable value at which the company ought to be assessed in the 
two parishes, and the question for the Queen’s Bench was 
whether that total should be divided between the two parishes 
equally (i.c., in proportion to the length of bridge in each 
parish), or unequally, in proportion to the length of the bridge 
and the approach roads in each parish. It was held that the 
tolls being paid for the passage over the river, the rateable value 
should be divided equally (//). 

Market tolls.—The earliest authority on the rating of these 
tolls appears to be a resolution of the judges of assize in 1688 (i) f 
to the effect that the profits of a market must berated. In It v. 
Corporation of Wickham (j), the corporation were held rateable in 
respect of a market toll, though part of it was to maintain the 
mayor. At the date of this decision, the distinction between the 
liability of an inhabitant, to be rated in respect of his ability from 
whatever source derived, and the liability of an occupier in respect 
of the value of his occupation, was not so well established as it 
subsequently became (k). The report of It v. Corporation of 

(g) (1849), 15 Q. B. 369. 

(h) The Queen’s Bench expressly refrained from deciding whether the approach 
roads themselves were rateable. It is also to be noted that the j udgment takes np 
notice of the fact that the sessions huddeduoted the cost of maintaining the roads 
(which differed in the two parishes) in arriving at the rateable value of the bridge, 
which the Queen’s Bench divided equally. 

O Dalton, 285, cited in Nolan’s Boor Law, vol. i. p. 76 n. The terms of the 
resolution are not very clear, but the effect appears to be what is stated above. 

(i) (1675), 3 Keb. 540; 1 Freem, 119; 1 Const. 125. The authority of this 
case is not very great; see Atkins v. Davis (1783), Cald. 315,- at pp. 323, 332, 333, 
338, where Asliurst, *T., doubted the authority of Keble’s Reports and Lord 
Mansfield supported it, after making inquiries as to the practice of rating the 
tolls in question, the result of which appears to throw doubt on the accuracy of 
the statement in Freoman’s report that the tolls had never been rated : see also 
tloHc.y v. Maunsell (1779), 1 Doug. 302, where Lord Mansfield calls the report in 
3 Keble, “a loose note by a bad reporter.” Of. It v. Urogram (1769), 4 Burr, 
2491, where, however, the rateability of the tolls was not considered in the King's 
Bench. 

(A) Vide supra , pp. 3, 105. 


Wickham is very meagre, and in 1L v. Nicholson (0, the court 
adopted the view that the corporation were the lords of the soil 
Adhere the market was held. If this were so, the market tolls 
wer^ rated not as an incorporeal hereditament, but as part of the 
profits arising out of the use of the soil. 

In 1810 it was decided in II. v. Nicholson ( l ) that an occupier 
(as distinguished from an inhabitant) could not be rated in 
respect of tolls, unless those tolls were so connected with the 
“ land ” of which he was -the occupier as to constitute part of the 
value of the occupation (m'X ^ ri consequence of this decision it 
became necessary to distinguish , between different classes of tolls 
taken in a market. A common market toll is a toll payable by 
the buyer to the lord of the market for witnessing the sale (n). As 
a sale in market overt changed the property m against all persons 
in tho world, the buyer would bo more interested than the vendor 
in proving such a sale, and this may have been the reason why 
a common market toll is payable by the buyer. But ’ stallage’ 
and “piecage ” are payable by the person who sells (or exposes 
for sale), stallage being paid for the use of a stall in the market, 
piecage for breaking the ground (o). The result of all the modern 
cases is that a common market toll payable on the sale of goods 
in the market is not rateable, while stallage and piecage (and 
tolls in the nature of stallage and piecage) are rateable (p), or 
rather the person receiving such tolls is rateable for them ; and 
the judgments in nearly all thecase3 decide merely under which 
description the particular toll in question falls, without laying 
down any new proposition of law. 

Tolls in a market held on a highway. —In -K* v. Bell (<?), 
Bell was the lessee under the lord of the manor of certain corn 
tolls, consisting of a handful taken out of each sack. The market 

(?.) (1.810), 12 East, 330; see pp. 340, 842. ' . . . a , 

(m) An inhabitant (notwithstanding this decision) remained liable to be rated in 
respect of his “ ability,” whether derived from the occupation of land or not: vide 

' in)’2 Inst. 219 ; Duke of Bedford v. Emmett (1820), 3 B. & Aid. 366, at p. 370 ; 
Duke of Bedford v. St. Paul's, Covent Garden (1881), 51 B. J M. O. 41; Hyde s 
Met. Hat. App. 813 ; infra , p. 422. Sellers of goods may contract with the owner 
of a market to pay him a sum equal to tho buyers’ toll, in consideration of a sale 
free of toll; but then the owner would be receiving not atoll, bub a contractual 
sum equal to the toll,” i.e., money paid under contract and not under a franchise ; 
Attorney-General v. Horner (No. 2), [1913] 2 Ck. 140, at pp. 173, 182, 199. 

(o) Mayor of Yarmouth v. Groom (1862), 82 L. J. Ex. 74, at p. 77 : see also the 
judgment of Bowen, J., in Duke of Bedford v. St. Paul's , Covent Garden, infra , 

P (jp) In R. v. Mosley (1823), 2 B. & O. 226, it was held that market tolls, having 
regard to the context, did not come within the word“ tenements in a local rating 
Act: see also R. v. Manchester and Salford Waterworks Co. (1823), 1 B. & 0. 680; 
Colebrooke v. TicJcell (1836), 4 A. & K 916; compare also .ft. v. Nemll (1840), 
8 Q. B. 452, cited in Chapter XXIII., infra, p. 589, note (d). 

(g) (1816), 5M.& 8. 221; followed in Colebrooke v. Tickell (1836), 4 A, <v E. 
910. 
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was held in the public street, where the sacks were set down for 
sale* The lord of the manor or his lessees also received pay¬ 
ments for stallage from persons using stalls* and took the/ 
sweepings of the streets, and the persons taking the stallage 
and the sweepings were rated in respect thereof. Belt was not 
an inhabitant of the township, nor possessed of any property 
within it, except the corn tolls. It was held that be was not 
rateable. Lord Ellenbobouok, 0,3/., said : . 

I cannot say that the appellant (Bell) \£ an occupier of land. Would 
he not he equally entitled to this toll, a! 4ou.gh the sacks were not set down 
in the market but were uphold on tire shoulders of those who exposed the 
com to sale ? There is nothing- to give this toll a corporeal quality.” 


And Bayley, J,, said : 

“ Bell is assessed in. the rate for corn tolls, which it is plain from the 
statement of the case were mere market tolls, and not incident to the soil. 
In Heddey y f Welhmae (r) t - the distinction is well taken; for it is said, if 
the king grant a fair or market with toll certain to one and Ms heirs, to be 
ho]den in land which is borough English, and the grantee die, the heir at 
the common law shall have the market and the toll; but the younger son 
shall have the stallage and piccage with the soil, by the custom ” (a). 

In Roberts v. Overseers of Aylesbury (t), the', appellants were 
rated in reBpect of a market house, and all the tolls and other 
payments made in respect of the market, which was held in the 
square in which the market-house was situated, and in the streets 
leading to the square. The appellants were lessees (under the 
lord of the manor) of the market-house, and the tolls, etc.; they 
admitted liability to be rated in respect of the market-house. The 
tolls, etc., consisted of market-tolls proper, payable in respect of 
things sold in the market, of payments made for the use of stalls, 
tables, etc., and of payments made for temporary booths for shows, 
The market-tolls were admitted to be not rateable, but the other 
payments were held to be rateable on the ground that they were 
paid for the use of the soil; and Coleridoe, J., said: 

“ The persons here rated are not those who on market days use the stalls 
from time to time, and make payments to the appellants for such use. 
Their occupation probably would be too fleeting to render them properly 
rateable (u). But the persons rated are the tenants for a term of years of 

(r) (1598), Moore, 474, cited in 2 Str. 1239. 

(s) Land held subject to the custom of Borough English descends to the 
youngest son to the exclusion of all the other children. 

(t) (1853), 1 E. & B. 423. 

(u) In Holledge’s Case (1622), 2 Eolle’s Bop. 238 ; 1 Const. 123, it was hold that 
the lessee of the stall of a market (who frequented the market once a week, and 

ion oit uhe town taking all his goods with him) was not charge able with a church 
; see also Jdpear v. Bodmin (1880), 49 L. J. M. C, 69, infra , p, 425; It. v. 
bl. 1'ancras (1877), 2 Q. B. I). 581, sup-a, p. 11. 


misr/t,. 


417 



li.vr. xvi.] Tolls in Market Held on Highway. 



what is, in effect, the use and occupation of the soil of the market-place, on 
particular days, to he turned to profit in a particular manner ” (x). 

Before the decision of R. v. Bell (g), it had been already laid 
down in R. v. Nicholson (a), that tolls are not rateable per se, 
unless they are so connected with land that they can be regarded 
as part of the profits of the occupation. The rate being upon the 
occupier of land, in order to rate any person in respect of tolls, 
the question must be asked what land is occupied by the person 
to be rated. In R. v. Bell, the market being held in the public 
highway, the lessee of the corn tolls paid for corn sold in the 
highway could not be said to have any occupation of land which 
was dedicated as a highway, and of which he did not have any 
greater use than the rest of the public. Similarly, in Roberts v. 
Overseers of Aylesbury (a), the lessee of the market could not be 
said to have an occupation of the highways and market square 
by reason of the right to take mere market-tolls for things sold 
there : but the stallage-tolls were paid for a use of the soil, and 
the exercise of the right to allot a particular space to persons 
paying stallage, and to exclude persons refusing to pay it, 
might well be regarded as an occupation of land within 43 
Eliz. c. 2, s. 1. 

The cases above cited have been recently confirmed in Horner v. 
Stepney (b), in which the appellant, the lessee of a market, was in 
occupation of a covered market-place, and of half of four adjoin¬ 
ing streets. The limits of the market included the land occupied 
by the appellant, the other half of the four streets, and other 
streets in the neighbourhood, and goods were sold in all these 
places. The sessions found that the appellant was rateable in 
respect of sums received for stallage, but the assessment com¬ 
mittee contended that the lessee was also rateable in respect of 
other tolls payable by persons bringing goods within the market 
limits, whether such persons were holders of a stall or not. It 
was held by the High Court (affirming the order of quarter 
sessions) that the appellant was not rateable in respect of these 
latter tolls. 

It may be noticed that the principle underlying the case just 
referred to is the same as that on which Swansea Harbour 
Trustees v. Swansea Union (c ) was decided, viz., that where tolls 
are payable by persons (or ships) entering within the limits of 
certain lands, and are equally payable whether the person 

0*0 See also the remarks on Lord Campbell’s judgment in this ease, infra , 

P- 419, note (2), J 


(V) 2 M. & S. 221, supra , p. 415. 

(z) (1810), 12 East, 33Q, supra , pp. 405, 406. 
(b) (1908), 2 Konstam, 743 ; 24 T. L. R. 500. 
(t) (.1.907), 1 Konst am, 250; infra, p. 451. 


(a) (1853), 1 K & -B, 423. 
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receiving the tolls is, or is not, in occupation of those lands, the 
person receiving the tolls does not receive them by means of his 
occupation, and therefore in valuing that occupation, the amount 
of the tolls cannot be brought into account. 

Intermittent use of market.-— In Roberts v. Overseers of Ayles¬ 
bury, cited above, the court appear to have taken no notice of 
the fact that the occupation of the lessee in respect of the stalls 
was intermittent, and was limited to market aud fair days. In a 
very similar case ( Williams v. Overseers of Wednesbury (7/)), this, 
point was specially dealt with. In that case the appellant (as 
lessee of tho market) had the right to take stallage and other 
tolls in a market held on land, part of which was dedicated as a 
highway: it was held by the Queen’s Bench Division that he was 
rateable in respect of all the payments. Lord Coleridge, C.J., 
said: 

** It is found in the case that tho appellant is in exclusive occupation of 
the market on two days in tho week, and that he has the exclusive control 
on those days. It is said that that is not enough because the occupation is 
intermittent; but so it was in Roberts v. Aylesbury (e), . . . and the 
court hold payments for such use and occupation rateable. Here the appel¬ 
lant is in occupation and his occupation is rendered more valuable by his 
right to take stallage dues. It is objected that the market-place is found 
by the sessions to form part of a highway, and that there can be no exclusive 
occupation of land which is dedicated to tho public as a highway. That 
proposition is far too wide (/). Moreover, the House of Lords decided in 
Attorney»Qeneral v. Homer (g), that there may legally he a. highway over 
land part of which is included in a market (h). In the present case the 
market has been in existence since the roign of Queen Anne, perhaps before 
that. We must assume that the market has a legal origin, and, therefore, 
that the land was dedicated as a highway subject to tho existing right to a 
market. If so, the market rights will supersede the right of way. Con¬ 
sequently, the appellant can legally have that exclusive occupation which 
lias been found by the sessions.” 

Tolls taken in an enclosed market.— Some of the more 
modern cases dealing with tolls taken in enclosed markets are 
not easily to be reconciled with one another. The court seems 
to have asked the very difficult questions,—do- the tolls arise 
out of the occupation of land or not ? and, are they paid for the 
use of land or by virtue of a franchise merely? It is submitted 
that the better test is to inquire (1) whether the person rated is 
an occupier of “land” within 48 Eliz. c. 2; and (2) if so, does 
lie, by means of that occupation, receive tolls which he would 

(d) (1S90), Hyde's Eat. App. (1686—1890), 327. 

(e) (1863), 1 E. & B. 423; supra, p. 416. 

(/) The learned judge Was, perhaps, thinking of tramways, which have been 
held rateable: vide infra , Chapter XX. 

((/)‘ (1885), 14 App. Gas. 66. 

(Ji) Cf. Gingell and Foskett v. Stepney Borough Council , [1903] 1 K. B. 115. 
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not receive without that occupation (i). If either of these 
questions is answered in the negative, then the tolls may be 
left out of consideration altogether. But if both the questions 
are answered in the affirmative, then it appears that in con¬ 
sidering what rent would be given by the hypothetical tenant, 
any tolls which would not be received without the occupation 
of the market must be taken into account, whether those tolls 
owe their origin to a franchise or not; for such tolls would be 
taken into account by the actual lessee of the market. And it 
seems that, for this purpose, no distinction ought to be drawn 
between a payment, made for the use of a particular stall, and 
a payment made to the occupier of the market for tho right 
to enter that market. In rating a racecourse (k), or a public 
cricket ground, where the profits earned by the occupier were 
made the basis for ascertaining the rateable value, it would be 
impossible to draw any distinction between receipts from tickets 
for seats numbered and appropriated to the holder of the ticket, 
or from tickets for unnumbered and unappropriated seats in a 
particular stand, and receipts from gate-money paid for the right 
of entering and walking about. There appears to be a fallacy 
underlying the argument which has been from time to time put 
forward, that a person paying for the right to enter a market 
has no exclusive occupation of any specific portion of the soil, 
but a mere easement. The argument has no application where 
the person rated is the person who receives—not the person who 
makes—the payment for the right of entry. If the person rated 
has an exclusive occupation of the market, then ex hypotheei Hie 
persons paying for the right of entry are not the occupiers of 
the soil: and it is as immaterial to say that they have a mere 
easement as to say that persons paying toll for crossing a 
bridge have a mere easement or right of passage. It must, 
however, be confessed that the fallacy here pointed out appears 
to have been overlooked in It. v. CasuweU (/), and Mayor of London 
v. Si Sepulchre (m) ; at all events it is not very easy to reconcile 
those cases with Duke of Bedford v. St. Paul's, Corent Garden (n). 

(i) These were the questions asked in R. v. Nicholson (1810), 12 East, 330 ; 
11 R. Ri 898; and in R. v. North and South Shields Ferry Co. (1862), J. 33.’ & B, 
.140, cited supra, pp. 406, 408. Note that the question is not whether the occupa¬ 
tion gives a title to the tolls, but whether it gives the means of earning the toils : 
see R. v. Grand Junction Rail . Co. (1844), 4 Q. B. 18; supra, p. 253. 

( k ) Seo R. v. Verrall (1876), 1 Q. B. D. 9; supra, p. 225. 

(0 (1872), L. R. 7 Q. B. 328; 8. sub nom. Caswell v. Overseers of Wolver¬ 
hampton, 36 J, P. 645; see p. 420, infra The judgment of Lord Campbell in 
Roberts v. Aylesbury (1853), I E. & B. 423, at p. 432, also speaks of " the use and 
occupation ** of a atall by the person paying for it to the lessee of the market; but 
as all tho judges (including Lord Campbell himself) held that the person 
receiving the payment wa/$ in occupation, it is clear that the person making the 
payment was not meant to be regarded as the occupier, 

(m) (1871), L. It. 7 Q. B. 333 n. ; infra, p. 420. 

(n) <1381), 51 L. J. M C. 41; infra : p, 422. 



Conflicting decisions as to enclosed markets, in Manor oj 
London v. St. Sepulchre (o), the corporation of London, under a 
local Act, built a market-house, shops, and stalls, and constructed 
streets and approaches to the market. The soil of the ground, 
the market-house and stalls, and the streets were Tested in 
them; and they were entitled to tolls in respect of meat, 
poultry, etc., payable immediately on the meat, poultry, etc., 
entering or being brought into the market. The court held, on 
the authority of It. v. Bell (p), that the tolls were not rateable, 
being taken, not in respect of the soil, but in respect of the 
franchise of the market. In R. v. Canstcdl ( q ), under certain 
local Acts, the corporation of Wolverhampton were possessed 
of an enclosed market-place, UBed as a cattle and pig market, 
which (with the tolls taken therein) was demised to the appellant 
for a term of live years. The sole question raised was whether 
certain “cattle market tolls” might be taken into account in 
estimating the yearly value of the occupation of the market¬ 
place. The tolls (under the local Act) became due as soon as 
the cattle were brought into the market-place, and before they 
were put into any pen or tied up in such market-place. The 
sale of cattle, except in the cattle-market, was prohibited under 
a penalty. The Queen’s Bench held that the tolls were not 
rateable. Cockbuhm, C..J., said (r) : 

“ The distinction between market-tolls and stallage baa been long taken 
and established, though it is in my opinion to be regretted; for a man who 
occupies the soil of a market, with the occupation enhanced in value by 
reason of this toll, ought, to be assessed to the rates and contribute to the 
public local burthens in proportion to the value of his occupation. But we 
must abide by the distinction founded on this principle of ancient law, and 
take it as established that tolls payable morely as market tolls for the nso of 
the market are not rateable, whereas the toll paid for the use of a stall which 
occupies the soil is rateable. The present toll is payable, not for the use of 
any shed or other thing erected or maintained, upon the soil, hut indepen¬ 
dently of anything in tho shape of stalls or sheds, simply for admission to 
the market-place, and it is, therefore, a market toll and comes within the 
distinction and is not rateable." 

Blackburn, J., thought the case not distinguishable from 
Mayor of London v. St. Sepulchre (o'), and said that cattle driven 
into a market and not stalled did not occupy the soil more 
than a living person walking into the market and carrying 
provisions (s). 

In these judgments, which are founded ultimately on the 

(o) (1871), L. R. 7 Q. B. 338 n. 

(p) (1816), 5 M. & S. 221; supra, p. 416. 

(2) (i872), L. R 7 Q. B. 328. 

(r) L. R. 7 Q. B.„ at p. 831. 

) See Yarmouth Corporation v. Groom (1862), 32 L. J. Ex. 74 ; infra , p, 424. 
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decision in IL v. Bell (t), no notice is taken of the fact that the 
corn tolls in the earlier case were taken in respect of sales 
in the public highway, on land of which the appellant could 
in no sense be regarded as the occupier ; whereas in jR. v. 
Cam,veil (n), the tolls were taken for admission into an enclosed 
market, of which the person rated had a lease. It is also to 
be noticed 'that the question was not whether the persons paying 
the tolls occupied the soil; the fact that they did not occupy 
would have been a good answer had the rate been imposed upon 
them; but for the reasons already given (vide supra , p. 410), 
it is submitted that it is no answer when the rate in imposed 
on the person receiving the toll. 

In Mayor , etc. of London v. Green nick Union (x), the corpora¬ 
tion of London, as the local authority, under the Contagious 
Diseases (Animals) Acts, built a cattle market at Deptford for 
the reception of foreign animals, and were the owners and 
occupiers of the market, with wharves, landing-stages, etc. By 
byelaws made under the Acts, a fixed charge per hea l was levied 
on all animals landed at the market wharf. The charge became 
due on the animals being landed, and included lairage until 
the animals were slaughtered. No consignee of any animals 
had any right to put his animals in any particular part of the 
market The Queen's Bencli Division held that the charges 
were rateable. Huddleston, B., said : 

“The charges are taken in respect of the occupation by the appellants 
of the soil, and, therefore, they are rateable. . . . The cases -if Mayor 
of London v. St. Sepulchre (y), and It. v. Gasswell (a), seem to have carried 
the law beyond the earlier cases. . . In Mayor of Loudon v. St. 

Sepulchre and U. v. Casswell the payment of the tolls was not a condition 
precedent to the right of entering the market — i,e., not the price of admission ; 
but the right of entry was acknowledged, and it was when that had taken 
place that the tolls became payable. The question is, are the tolls paid as 
a condition precedent to the use of the JandP if so, the tolls are rateable, 
because the payees are in occupation of the land either by themselves or 
their licensees.” 

In Percy v. Ashford Union (/;), the appellant was held rateable 
in respect of tolls taken for sheep, cattle, horses, and pigs 
admitted into an enclosed market (the property of a market 
company formed under a local Act), of which the appellant was 
lessee. The case/liowever, does little more than decide that, the 
tolls being prima facie incidental to the occupation of the soil, 


( t ) (1816), 5 M. & 3. 221; supra , p. 415. 

(w) (1872),’ L. II. 7 Q. B. 328. 

(x) (1883), 48 L. T. 437. Cf. Mersey Docks v. Birkenhead , [1901] A. C, 175; 
supra • p. 221. 

(V) (1871), L. R. 7 Q.B. 333 u.; supra f p. 420. 

(a) (1872), L. Li. 7 Q. B. 328; supra , p. 420, 

(b) (1876), 34 L. T. 570. 
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the appellant had failed in his attempt to show that they wore 
payable under a charter of Charles II. 

Eating of tolls in Covent Garden Market, —These tolls were 
dependent originally on a charter granted by Charles II*, and 
were subsequently regulated by local Acts. The nature of the 
tolls was considered in Duke of Bedford v. Emmett (c),* which was 
an action brought to recover tolls : it was held that, a local Act 
(58 Geo. 3, e. lxxi.) having made the tolls payable not by the 
buyer, hut by the seller (or the person offering the goods for sale), 
the tolls were in the nature of stallage and piccage, and were not 
mere market tolls which are payable by the buyer only (d). In 
Duke of Bedford v. St. Paul's, Corent Garden (e), the rateability 
of the tolls was fully discussed. The tolls were fixed by statute, 
1) Geo. 4, c. cxiii., which divided the then existing market into 
parts (each of which was appropriated to a specific purpose), dis¬ 
tinguished as “ the yearly cart stands,” “ the casual cart stands,’* 
“ the fruit market,” “ the flower stands,” etc. By s. 21 of the 
Act, “ the Duke of Bedford, his heirs or assigns, being owners of 
the said market,” are authorised “ to demand and take ... of 
and from every person who shall hold, use, or occupy any stand 
the rent or sum of money mentioned or specified with respect to 
such stand in the Schedule to the Act, and of and from every person 
who shall place, pitch, expose for sale, or sell within the said 
market any fruit, flowers, vegetables, roots, or herbs on each 
and every day on which the same shall be so placed, pitched, or 
exposed for sale or sold, the tolls or sums of money mentioned 
in the Schedule.” The appellant admitted that he was rateable 
in respect of rents received (by the name of rent) for shops and 
offices, and certain stands : but the Queen’s Bench held that he 
was rateable in respect of all. Bowen, L. J., in giving judgment, 
said (/): 

“ The case at common law would stand thus : The market would be a 
definite place created bv the King’s grant for the purpose of selling goods or 
chattels. The market, unless anything else is said in the King's grant, is 
free from toll, It was in the King’s power to grant a reasonable toll to the 
lord of the market. For what ? Why. in respect of the convenience he 
supplied for the witnessing of contracts made in the market. For, be it 
remembered, a market was a very important place. It was a place in which 
a sale changed the property, not merely as between the parlies, but as against 
all persons hi the world, and a witness of a sale in market overt was of 
importance to the public, and to the parties concerned in the transaction. 
Accordingly an officer appointed by the lord took his fee. . . . But 

(c) (1320), 8 B. &. Aid. 366: see also Prince v. Lev;is (1826), 6 B. & C, 308. 

(a) See p. 415, supra.. 

(e) (1331), 51 L. ’J. M. C. 41; Ryde’sr Wet, Bat, App. 313. 

(/) 51 L, J. M. C., at pp. 45, 46, 
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besides this toll which my learned brothers have called a franchise toll, 
there was another kind of toll which might bo payable to the lord. It was 
a toll payable for or in respect not merely of some user of the soil (because 
it in ay be said that in oneway everybody who goes into a market uses the 
soil), but in respect of some user of the soil beyond the mere entry to the 
market which was enjoyed in common by all the rest of the public. . . • 

Stallage and piccage or ibe like is the second kind of toll, and we have 
really to consider wbother the toll in question is a more toll payable upon 
the sale of goods within the market, or a toll for the bringing of goods 
within the market as by certain ancient custom in special markets; or 
whether, on the other hand, those sums of money, be they called in the 
Act of Parliament rents or what not, are in effect payments directed bv 
statute in respect of some use of the soil beyond that mere use of the 
nuu'kct which the rest of the public and the other vendors enjoy. The test 
is occupation or use of the market, beyond that which the general public 
have—some standing room in it distinct from an entrance into it. . . . 

As soon as the market was to be parcelled out, and was parcelled out into 
the apportioned areas, both for tho convenience of the public and of the 
sellers, these statutory payments arose and could be collected by the duko. 
They were no longer the old tolls. They were something different, and 
new tolls. In respect of what did they arise ? They were no longer tolls 
in respect of the mere entry of goods into the market. They were no 
longer in respect of the mere sale of goods in the market. They were tolls 
raised for the sale of goods within appropriated portions of the market, 
places appropriated to the very sellers of the good*. The sellers had some¬ 
thing more than they had before. . . . 1 see nothing at all unreasonable 

in supposing that the statute which gave an addition ill convenience to the 
seller, meant to make the seller pay in respect of that convenience, and if 
it was a payment in respect of that convenience, and not in respect of the 
entry into or sale within the market, it seems to me to fall within the class 
of tolls which enhance tho value of tho occupation of the soil, and which 
are, as Coke says, in the like nature with stallage tolls.” 


The line drawn between IL v. Casswell (g) and Duke of Bedford 
v. St. Paul's, Corent Garden (h), is a very narrow one. In the 
former case tolls paid for cattle brought into an enclosed market 
occupied by the person rated were held not rateable: in the 
latter case tolls paid for goods brought into a similar market were 
held rateable, although in R . v. Casswell it had been held that 
there was no difference between tolls paid for cattle and tolls 
paid for goods. The only real distinction between the two cases 
is that in R. v. Casswell there was no specific appropriation of 
particular parts of the market to particular classes of cattle (i) ; 
whereas in tho Cdvent Garden Case the market was divided into 
“ the cart stands,” “ the fruit market,” ir the flower stands,” etc. 
But if the effect of this division was to substitute for one market, 
several markets dedicated to the sale of the several kinds of 

(q) (i872), L. R. 7 Q. R. 328; supra, p. 420. 

(h) (1881), 51 L. J. M. 0. 41. 

(i) Such an appropriation may have existed in fact, but it is not mentioned in 
the report of tho case. 


produce, then even this distinction disappears. If R . v. Casswdl 
cannot be reconciled with the Covent Garden Case, then it is 
submitted that the former case must be regarded as wrongly 
decided; and that it is wrong in extending to an enclosed market, 
occupied by the person rated, the principle of R . v. Bdl ( k ), 
which related to the tolls of a market held on the public highway, 
of which the person rated was not in occupation. 

What amounts to stallage.—In Mayor , etc., of Yarmout'li v. 
Groom (Z), which was an action to recover stallage, the court had 
to decide whether certain payments were of the nature of stallage 
or not. Persons having stalls or stands in the market, or using 
the market with “pods,” and with or without chairs or seats, had 
always paid the corporation for so doing. The “ ped' ’ is a wooden 
or wicker basket of the length of four feet, of the width of two and 
a half feet, and of the height of two feet, with a lid which turns 
back, and when supported by a stool or pieces of wood not fixed in 
the soil, forms a table, upon which provisions are exposed for sale. 
One of the defendants used (in addition to the ped), a chair, the 
chair and ped being protected by a covering supported by four 
poles shod with iron spikes, and fixed in the soil, upon which poles 
a wooden frame was placed covered with a tarpaulin. Another 
defendant used a chair and ped without a tarpaulin covering. The 
court held the payments in either case to be stallage. Martin, B., 
in the course of his judgment, said : 

“ It is perfectly clear prima facie that all person s using* these 4 peels ’ were 
understood to use permanently and exclusively a portion of the market, and 
wore to pay for it. But the argument for the defendants is that the use of 
those ‘pods’ is not the use of a stall. It strikes me that is entirely a 
question of fact for a jury, I have no doubt that a person carrying com¬ 
modities into a market to sell, butter for instance in a basket, and using that 
basket to exhibit it to the customers, and making no other use of the ground, 
except when tired to place the basket upon it, and nothing done by the 
person to show an intention to leave it there, but going to another part of 
the market, that Would not be stallage at all. In fact it would be nothing 
more than a person using the market for hawking wares. It. might as well 
be said if oxen were driven to a market and it wero possible to keep them 
stationary on one spot, that that would be stallage because the animals 
occupied a space in the market. That would not he so (m). But in the 
present ease there was an exclusive occupation of a particular portion of the 
market by these ‘ pods.’ ” 

In 7t. v. Barnard Castle (/?), the appellant was rated in respect 
of tolls of corn and grain, potatoes and fruit, of which tolls he was 
the lessee. The lord of the manor was the owner of the soil of 
the market, and repaired the pavement of it. The tolls were by 


(At) (1816), 5 M. & S. 221; supra, p. 415. ( l) (1862), 32 L. ,T. Ex. 74. 

(m) This part of the judgment wa approved by Blackucbn, J., in H. v. Casswell 
(1872), L. R, 7 Q. B. 328: svjmt, p. 4.20, (n) (1863), 27 J. P. 534, 
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immemorial custom payable by the persons selling or offering 
for sale, whether the goods were sold or not. The corn tolls were 
payable in kind in respect of every bushel sold. The custom was 
for the seller to set down one sample sack for inspection in the 
market-place, leaving the bulk in carts, which remained standing 
in the streets, but within the limits of the market. The tolls for 
potatoes and fruit were payable in money, a small sum for each 
cart standing within the limits of the market. It was argued 
for the appellant that the tolls were similar to those in IL v. 
Bell(o); but the Queen’s Bench held that the tolls were in the 
nature of stallage, and that the appellant was rateable in respect 
of them (p). 

• 

Who is rateable for stallage and piccage. — Another point may 
be noticed with reference to the judgment of Coleridge, J., in 
Roberts v. Vverseers of Aylesbury (q). For the sake of brevity, it 
is the custom to use the expression that “ stallage tolls are 
rateable ” ; but the more correct form of expression is that u the 
person receiving stallage tolls is rateable in respect of such 
tolls”; for in strictness it is not the property which is rated, 
hut the person is rated in respect of the property. When it is 
said that stallage is rateable, what is meant is that the lord of 
the market (or his lessee), who may be regarded as having the 
permanent occupation of the market, is rateable in respect of 
the value of that occupation; and it is not meant that the 
payment of stallage and the use of a stall amounts to an 
occupation for which the person using the stall can be rated. 

In Spear v. Bodmin Union (r), the appellant rented two stalls 
in a market year by year, and used them on market days. The 
stalls were movable and were occasionally moved, and the 
appellant was not entitled to the use of the same stall or of 
exactly the same spot of ground through the year; but he was 
entitled to, and, in fact, obtained, the same relative position in 
the row of movable stalls. It was held that the appellant had 
not an exclusive occupation of any defined portion of ground 
within 43 Eliz. c. 2, and was therefore not rateable. This decision 
confirms HoUedge's Case (#), and, in so far as the decision was 
founded on the fact that the appellant had merely the right to 
have the accommodation which a stall afforded, and not the 
right to the use of a particular spot in the market, the case 
agrees with London and North Western RaiL Co . v. Buchmaster if). 

(o) (1810), 5 M. A S. 221: vide supra, p. 415, 

( p) Gf. ii. v. St. Peter Manoroft , Norwich (1828), 6 L. J. (o.s) M. 0. 69. 

(</) (1853), 1 Fj. A B. 423 ; supra , pp. 416, 417. (r) (1880), 49 L. J. M. C. 69. 

(s) (1622), 2 Rolie’s Rep. 238; 1 Const. 123; supra , p. 416, note (it). 

(0 (1875), L, R. 10 Q. B. 70, 444; see specially the remarks thereon, supra t p. 
50, note (r). 


Lighthouse tolls or clues.—Lighthouses occupied by any of the 
general lighthouse authorities or the Board of Trade are now 
specially exempt by statute (a). The lighthouses in the bands of 
other public bodies cannot now be said, to be exempt on the 
ground that they are used for ‘ 4 public purpose ” (x). The 
earliest case relating to lighthouse tolls or dues appears to be 
R . v. JRebowe (?/), decided on the following facts: King Charles 
granted by patent to the defendant's predecessors in title liberty 
to erect lighthouses at Harwich; and, towards the maintenance 
of them, certain tolls and duties payable by all ships coming 
into that harbour. Only part of the tolls were received at tiie 
port of Harwich, the rest at many different ports in the kingdom. 
There was#no other advantage arising from the lighthouses. 
The defendant Kebowe occupied the lighthouses by two men 
kept in his pay to light and attend the lamps, but did not 
himself reside in the parish, and therefore was not*rateable as 
an “ inhabitant ” (s). The sessions held Rebowe rateable in 
respect of the lighthouses and duties; but Lord Mansfield 
said : 

“ They have, properly speaking, rated the fire and the profits arising from 
the house : the pantheon, play-house, and other places of public amusement 
are rated I suppose, but not for their profits,” 

After taking time to consider, Lord Mansfield gave judgment 
thus: 

“Wo are all of opinion that Mr. Kebowe ought not to bo rated for the 
tolls. This property is not in the parish. They have not rated the house, 
but they have rated the tolls. The tolls are not locally situated in the 
parish, and therefore not rateable there.” 

In the next case, R. v. Tynemouth (a), a Mr. Fowkt had been 
rated for certain tolls payable in respect of a lighthouse in tho 
township of Tynemouth. The tolls were payable upon ships 
sailing in the German Ocean, and receiving the benefit of the 
lighthouse; and the ships from which the tolls arose never 
came within the township of Tynemouth. The tolls were not 
paid in the township, but were collected at Newcastle and other 
ports. Neither Mr. Fowke nor any of the receivers of tho tolls 
resided in the township of Tynemouth ; he was not, therefore, 
liable to be rated as an “ inhabitant/* The King’s Bench held 
the dues not rateable. Lord Ellfnborough, C. J., said: 

“ It is no question now whether this property could be rated in some other 
way—as if the lighthouse, whose light is the meritorious cause of earning the 

(u) Vide supra, pp. 169, 170. (x) Vide supra, pp. 179, 187. 

(?/) (1772), .1. Const. 142 ; Cald. 155, 351. 

( z ) As to the liability of an inhabitant to bo rated for tolls, see p. 405, supra, 

(a) (1810), 12 JCottti, 46. 
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tolls, were in consequence let at a larger rent— but this is a rate specially 
upon the tolls, and therefore the case is not distinguishable from R. v. 
liebowe ( b ), which is so immediately in specie, and in all its circumstances the 
same, and has been so long considered and acted upon as law, that it concludes 
the question. What looal property is there within the township on which 
this rate on the tolls can be levied ? The tolls are not received there, nor do 
the ships from which they are collected come within the townshipthe 
subject-matter of tho rate has no locality within this township (b) (c) (d) (e) f, (c). 

It will bo seen presently (d) that the first words of this judgment 
contain really tho answer to the problem we are now discussing. 
If the latter part of the judgment moans that no person can be 
rated at a value enhanced by reason of profits received outside 
the parish for which the rate is made, then it can no longer be 
regarded as good law (a) ; but if it can be regarded as laying 
down tho rule that in order to make a person rateable as 
an occupies ;• (and not merely as an inhabitant) he must be in 
occupation of “ local property ” within the parish, then the 
judgment is undoubtedly good law. 


Effect of decision that tolls are not rateable per se. — Shortly 
after the decision of R. v. Tynemouth , it was decided that a 
person who is not an inhabitant, is not rateable as an occupier 
in respect of tolls which are detached altogether from real 
property, and do not result from the use of such property in tho 
parish for which the rate is made (/). But, a few years later, 
another attempt to rate lighthouse tolls was made in R. v. Coke (g). 
The facts were almost exactly similar to those in R. v. Tynemouth . 
All the dues (which w'ere payable by all ships passing the light¬ 
house) were collected outside the parish, and none of the ships 
paying the dues came within the parish. The appellant, Mr. 
Coke, did not reside in the parish, nor occupy any property th ere 
other than the lighthouse. The annual value of the lighthouse 
independently of the dues, was found to be £4. The rate was 
made on the appellant as “ the occupier of the lighthouse with the 
duties or contribution money in respect of ships, hoys, and 
barks passing by the same/’ the annual value being put at £2,250, 
which was the amount of the duties, over and above the expense 
of keeping up the lighthouse and lights. The King’s Bench held 
that the tolls were not to be taken into account, and reduced the 

( b ) (1772), 1 Const. 142; Cald, 155, 351; supra, p. 420. 

(c) There was another question raised by tho case, viz., whether a servant 
employed to take care of the light was rateable. As to this point, see p. 81, supra . 

(d) Infra , pp. 429, 430. 

(e) See the cases relating to the rating of canals in Chapter XVII. See also 
JR, v. New River Co. (1313), 1 M. & 8. 503; supra, pp. 358, 359. 

(/) See It. v. Nicholson (1810), 12 East, 330 ; Williams v. Jones (1810), 12 East, 
346 ; supra, pp. 405, 400. 

(<7) (1826), 5 B. # C, 797. 
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appellant’s assessment to £4. Bayley, J., in giving judgment, 
said (k ): 

“ The proprietor of tlxe lighthouse in tins case is at liberty, either in that 
house, or in any other which lie may think fit to eroct or to rent, to burn 
lamps and to produce a. stream of light which shall be visible at a considerable 
distance at sea. But even if by the terms of the letters patent it were 
imperative on the grantee to burn his lights within the particular lighthouse, 
still if the privilege is not given to him by reason of his being the occupier 
of that house, it would not be appurtenant to, but distinct from the house 
where it was to be exercised and the duties payable to him in respect of the 
light would be profits arising from the exercise’ of that privilege, and not 
from the house or land where it happens td be exercised. The grantee would, 
in. that case, have an exclusive privilege of carrying ion in that particular 
house (if I may so express myself) a particular description of trade, but there 
would bo no necessary connection between the freehold interest in that house 
and the light which is to he kept up in it. The apparatus which is to contain 
or produce the light!xnay, or may not bo, attached to the freehold. ... If it be 
once ascertained that; the tells and duties, qua tolls and duties, are not rate¬ 
able, then although the business must be carried on in a house, or oven in this 
specific house, a distinction must be taken between the value of the house in 
which that particular trade (for I consider it a species of trade) is carried on, 
and the profit arising from the trade itself ” (i). 

In the same year in which It. v. Coh (/.) was decided, the court 
decided It. v. Fowke (/), a case relating to the same tolls which 
had been held not rateable in It. v. Tynemouth (wi); and an 
attempt was made to reverse the earlier decision. It was stated 
in the case that a few of the ships paying the toll came within 
the parish of Tynemouth, for which the rate was made, but that 
the tolls received in respect of such ships did not equal the expense 
of maintaining the light, and managing the lighthouse. The 
case further found that “ if the lighthouse should be let by the 
appellant, Mr. Fowke, without the tolls, it would be worth £6 a 
year to be rented by a third person ; if let together with the tolls 
it would be worth £500 a year to bo rented by a third person ” (n). 
The court held that the dues did not arise from the building, nor 
from anything of necessity connected with it, and that the case 
was undistinguish able from R. v. Coke (o); and they reduced the 
assessment to £6. 

Tolls, though not rateable, may yet be taken into account.— 

The proposition that lighthouse tolls are not rateable per se is 


<8L 


(h) 5 B. & C., at pp. 807, 808. 

(i) See the remarks on this judgment in the next paragraph. 

(k) (1826), 5 B. & 0. 797. 

(l) (1826), 5 B. <fc C. 814 n. (w) (1810), 12 Eft^t, 46 ; Stqrf tt, p. 426. 

(«) It may be noticed that the sessions did not apparently consider what rent 

Mr. Fowke himself (the person entitled to the tolls) would have been willing to 
pay for the lighthouse : in other words, they failed to take into account the actual 
occupier as one of the possible “ hypothetical tenants.*’ If so, they were wrong; 
see R. v. School Board for London (1386), 17 Q. B. D. 738 ; supra , pp. 204, 205, 
(a) (1826), 5 B. & 0. 797, 
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still good law : and if li. v. Coke can be regarded as merely laying 
down that proposition it can still be relied on. But the passages 
quoted above from the judgment of Baylev, Jseem to go further, 
and to decide that the tolls (not being part of the profits of the 
land) ought not to be taken into account at all, and that the land 
must be valued as though the tolls did not exist (p). It is not 
necessary to consider whether this part of the judgment correctly 
Btated the law as it stood in 1820 ; but reference must now be 
made to the definition of “net annual value,” in s. 1 of the 
Parochial Assessments Act, 1836 (q). The Act did not make any 
property rateable which before was not rateable: so that, if light¬ 
house tolls were not rateable before the Act was passed, they are 
still not rateable. But lighthouses (r) have always been rateable 
as “ land ” or “ houses,” and the Parochial Assessments Act, 
1886, has defined the basis on which the rateable value of land 
and bouses must now be ascertained, viz., by an estimate of the 
rent which a tenant may -reasonably be expected to pay. In 
making that estimate, all possible tenants must be taken into 
account, including the actual occupier (a). The Act does not 
inquire into the motive of the tenant, and if the actual occupier 
or any other tenant would be willing to give a high rent for the 
lighthouse in order to earn the lighthouse tolls, that rent must 
be taken into account in estimating the rateable value, even 
though the motive of the tenant be to earn tolls ,which are 
not in themselves rateable. The argument on the part of the 
occupier cannot be put higher than this,—that the tolls are not 
more rateable than are the profits of trade (<)• This may be 
conceded : yet, though the profits of trade as such cannot be 
rated, “if the ability to carry on a gainful trade upon the land 
adds to the value of the land, that value cannot be excluded 
merely because it is referable to the trade ” (a). The ability to 
carry on a gainful trade adds to, the value of a particular piece 
of land, when that land gives special facilities for carrying on 
the trade, not provided by other land: and for this reason, in 
rating publichouses, the existence of the licence is taken into 
account (.z). The instance given by Blackburn, J., in R. v. 
London and North Western Bail. Co. (?/), is appropriate: 

(p) Such a decision is inconsistent with R. v. North awl South Shields Perry Co, 
US52), 1 li. & B. 140; supra, p. 408. 

(n) 6 & 7 Will, 4, c. 96, set out in Appendix X. 

(»; With the exception of lighthouses made especially exempt by statute: 
supra, p. 169. 

(.s) R . v. School Board for London (1886), 17 Q. B. D. 738 ; supra, pp. 204, 205. 

(/) See the judgment of Bayley, J., in R. v. Coke (1826), 5 B. & C., at p. 808; 
supra. p. 428. 

\u) See R. v. Grand Junction Rail. (1844), 4 Q. B. 18, at p. 38; supra, p. 221. 

(x) See Chapter XXIV., infra . 

\y) (1874), L. B. 9 Q. B. 134, at p. 144; supra, p. 223. 
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•* Chambers in one of the Ians of Court, are let at a higher rent than they 
would fetch elsewhere because they give facilities to gentlemen to carry on 
the profession of barristers. And if the Attorney-General could only get 
one set of chambers to cany on his business ho would give probably an 
enormous rout for them ; but it so happens that there are a great many sets 
of chambers, and the rent the Attorney-General gives is just the same as 
that given for a similar set by a gentleman only called yesterday.” 


Method of calculating rateable value of a lighthouse.—The 

illustration given in the last paragraph suggests the test to be 
applied in rating lighthouses. The owner of the franchise, 
entitled to the tolls will not give as great a rent as the amount 
of the tolls would enable him to pay, if he can get an equally 
suitable site for his lighthouse at a lower rent: for if the 
hypothetical landlord of the lighthouse wore to attempt to extort 
a full rent calculated with reference to the profits of the tolls, 
the owner of the franchise wonld purchase another site for his 
lighthouse, or would contract with another landlord to pay a rent 
which would probably he equivalent to the value of the land for 
other purposes, together with a reasonable rate of interest on 
the cost of constructing the necessary buildings. If it could be 
shown that one site only was available for a lighthouse, then the 
owner of the franchise wonld probably give “ an enormous rent ” 
for it, just as (to adopt the illustration given by Blackbuen, J.) 
tiie Attorney-General, if he could only get one net of chambers 
to carry on his business, would probably give an onormous rent 
for them. But if it so happens that there are a great many sites 
available for a lighthouse, then the owner of the franchise will 
give no greater (or very little greater) rent for the land than any 
other person who wants it. 

As under the Parochial Assessments Act, I83C, s. 1, rateable 
valuo depends on an estimate of the rent which may be expected, 
all that could reasonably affect the mind of the intending tenant 
ought to be considered (?); and it is not now permissible, if it 
ever was, to draw the distinction which Baxley, J., drew in 
It. v. Coke («.), between profits of the land and profits of the 
trade carried on upon the land, if the distinction is drawn in 
order to shut out of consideration the profits of trn.de. This 
appears from the judgment of Lord Denman, C.J., in li. v. 
Grand Junction Bail. Co. (b). 

In the case of a lighthouse, where tolls can be earned, the 
rateable value is measured by the rent which may be expected, 
and the rent is regulated by that which the tenancy gives the 
tenant the means of doing or enjoying. If one site gives greater 


(*) dartimght v. Saulcoatea. Bnton, [1899] X Q, B. 007, at p. 073; suina, p. 220. 

(a) (1826), 5 B. & 0., At p. SOS ; supra, p. 428. 

( b ) (1844), 4 Q , B. 18, at p. 39; supra , p. 221. 
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facility than other sites for exhibiting a light and earning tolls, 
the person entitled to the tolls will probably give more for the 
suitable site than any other tenant: but if there are many such 
suitable sites, he will probably not give much more than other 
tenants, because the landlords o f the several sites will be com¬ 
peting with each other to secure the owner of the tolls as a 
tenant, and this competition will keep down the rent. If, 
however, there is only one site available for a lighthouse, the 
landlord of that site can raise the rent to as great an amount 
as the tenant can afford to pay, leaving him only a sufficient 
profit out of the tolls to induce him to become a tenant liable 
to pay that, rent. 

What is stated above appears to be supported by Commissioners 
of Port of Lancaster v. Barrow-in-Furness (c). In that case the 
overseers had rated the commissioners for their lighthouse at 
<£2,670, by deducting from the dues received the expenses of 
working, maintenance, etc., and contended that the dues were 
rateable. But the sessions held that the dues ought not to be 
taken into account, and that the lighthouse should be rated on 
its structural value, and reduced the rateable value to £62. The 
case specially found that the “ commissioners are not compelled 
to exhibit any light from this particular lighthouso nor upon the 
particular piece of land, but can exhibit a light and earn the 
dues on any part of Walney Island, or if they so desire outside 
the parish of Barrow-in-Furness.’* To contend, on these facts, 
that the duos were rateable was, as Grantham, J., pointed out, 
equivalent to a contention “that because a tenant or occupier 
makes or receives so much a year out of his business, therefore 
he would give that sum or a distinct part of that sum, for the 
premises in which he carries on his business, irrespective of 
their cost or of their value.” And the sessions were held to be 
right in rating the lighthouse on its structural value (d), that 
being the only practicable principle on which the valuation could 
be based. 

It seems clear that structural value in this particular case 
was the proper basis, assuming the facts to be correctly stated 
in the case. If the commissioners were asked to pay a rent of 
£2,670, they would say, “We can take another piece of land 
and erect for ourselves (or pay our landlord for erecting) an 
equally suitable lighthouse, the rent for which (calculated on 
the structural value) would be £62; there is no need to pay 
a rent of £2,670.” 

Since the above decision was given, another attempt has been 

to) [1897] 1 Q. B. 166. 

(d) Compare the decision of the Devonshire Quarter Sessions, in Catteivater 
Harbour Commissioners v. Plympton St. Mary Union (1890), 63 J. P 297 ; supra 

pp. 61, 62. ’ 


recently made by the rating authorities to increase the assess¬ 
ment of the same lighthouse. Evidence was given at quarter 
sessions to show that the site of the lighthouse could be moved 
only a short distance (if at all), and then only to other land 
belonging to the same landowner. But the sessions again 
reduced the rateable value to £62, and refused a case for the 
High Court (r). 

It is submitted that (whatever view be taken of the decision 
of the sessions) if the facts of which evidence was given were 
proved, the question arising on these facts was not covered by 
the previous decision of the Queen’s Bench Division, which was 
given on a special case which stated very different facts. 

( a ) Tho decision was given on Ootober 15th, 1900, and is not repotted; the 
writer is indebted to the counsel for the respondents for the above information. 
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Canal tolls—It will be convenient to consider together the 
rating of canals proper, and of rivers which (by means of 
dredging, and the construction of weirs, locks, towing-paths, 
etc.) have been rendered navigable. So much of tho law re¬ 
lating to railways depends on tho cases relating to the canals 
for which they were substituted, and so great a revolution took 
place in tho rating of canals shortly after 1810 (a), that it is 
desirable to note carefully the history of the law. The special 
provisions as to rating, which are to be found in some of the 
Acts authorising the making of canals, have been considered 
in Chapter XI. 

Down to about 1810(a), it appears to have been assumed that 
canal tolls were rateable per se, and the question discussed in 
most of the cases was, — in what parish were the tolls to be 
rated ? The judges answered this question by saying that the 
tolls wore to be rated, not where they were received (for the place 
of receipt might depend 'on accidental circumstances, or the 
arbitrary will of the owner), but where they became due; and 
that the tolls became due at the end of the voyage, in respect 
of which the tolls were payable ( b ), or where the tolls were 
payable for passing a lock, at that iook(c). The result of hold¬ 
ing that canal tolls were rateable only in the parish where 
the voyage ended, in the case of a canal connecting two large 
towns, was to increase the rateable value in the parishes in 

(a) The date of the decision of R. v. Nicholson , 12 East, 330; vide supra p. 405. 

( b ) B. v, Aire antLCaider (1788), 2 T. R. 660 ; R, v. Page (1792), 4 T. B. 543 ; 
R, v. Staffordshire and Worcestershire Canal Co. (1799), 8 T R. 340. 

(c) jR. v. Cardington (1777), 2 Cowp. 581. 

ft* 2 F 
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which the termini of the canal lay, and to diminish (or even 
destroy) the rateable value in the intervening parishes. Some 
doubt was thrown on the soundness of the principle by the 
decision in R. v. Leeds and Liverpool Canal Co. (d). In that ease 
tolls wero payable for goods carried along two different lines of 
canal (connected and worked together), one of which was by 
statute exempt (c) from being rated in respect of the tolls, while 
the other was not. It was held that, as to tolls due in respect, of 
a voyage ending on the line which was not exempt, the canal 
company were to be rated only for the proportion of the tolls 
accruing along the line which was not exempt, l liis decision is 
not easily reconciled with the principle that (apart from exemp¬ 
tions) tolls accruing in respect of a canal running through several 
parishes are rateable in their entirety in that parish in which the 
voyage ends ; and the decision also involves the anomaly that an 
exemption given to land in one parish may have its effect in 
another parish. But a contrary decision would have deprived 
the canal company, wholly or in part, of the benefit of their 
statutory exemption. Six years later it was decided in R. v. 
Nicholson (f) that tolls per se are not rateable, and can he 
rated only when connected with land, or arising from the use of 
land, lying within the parish for which the rate is made. On 
the day on which R. v. Nicholson was decided, hut apparently 
after the decision had been given, the same court decided it. v. 
Macdonald (g), in which the appellants were rated in respect of 
the “ Rochdale Canal Lock, Tunnel, Dues or Rates ”; the latter 
being paid in respect of all vessels passing through the lock. 
The court held that the appellants wero properly rated for the 
dues or rates, because they were profits of the look, which was 
something real and substantial, and locally situated in the town¬ 
ship for which the rate was made; and that the addition (in tho 
rate) of “ Dues or Rates ” was merely giving other names for the 
same thing. And the court in so deciding expressly held that 
tolls per sc were not rateable. 

The effect of these decisions was to reverse the rule that canal 
tolls could be rated only in the parish in which the voyage ended 
for which they became due, and to make them (in ellect) rate¬ 
able in every parish in which the tolls were earned (hi) ; and, 
the tolls being rateable in more than one parish, it thereupon 

Id) (1804), 5 East, 325. . , , 

(,,) Several oases on the efiect of special exemptions of canals under local Acts 
are considered supra, pp. 166—169. 

(/) (1310), 12 Ebst, 830: vide supra., pp. 405, 406. 

ig) (1810), 12 Fast, 324. Both tho argument and tho judgment Boom to refer to 
the decision in v. Nicholson. Tho word “ tunnel,” it is suggested, is a misprint 
for 41 tonnage.” 

(h) Vide infra , p. 430. 
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uecame necessary to apportion the value between tlio several 


parishes (i). 


Distinction between canals and navigable rivers. —A pre¬ 
liminary point arises where the tolls are paid for passing along a 
natural river, which has been improved or rendered navigable by 
the persons entitled to the tolls. For the tolls being rateable (if 
at all) only as profits of “ land,” it becomes necessary to inquire 
whether the persons rated are occupiers of land or not, since it is 
only as occupiers that they can be rated. 

In the case of an artificial canal (or cut) the land for tho canal 
and towing-paths was almost invariably purchased by the naviga- 
tion company, and the adjoining towing-paths were in some oases 
fenced off from the adjoining land; and for such canals and tow¬ 
ing-paths the navigation company were always held rateable, the 
acts of user by the company, over land of which they were them¬ 
selves owners, being held sufficient to constitute them occupiers 
of the canal and towing-paths : but for the bed of a natural river, 
and for the towing-paths alongside of it. the navigation company 
were held not rateable (even though the manner of using the 
natural river and the artificial canal was the same), unless tho 
soil of the river and of the towing-paths were vested in them (k). 
It was also held that a navigation company might be rated for 
artificial canals and towing-paths by the side of them, even though 
no conveyance was ever executed (/). 

So, too, in R. v. Mayor, etc., of London (m), the corporation of 
London wero held rateable for a towing-path in Hampton W :k 
by the side of the river Thames, because they received tolls from 
persons navigating on tho river and using the towing path, aud 
the towing-path had been purchased by and convoyed to the cor¬ 
poration, although the bed of tho river itself was not vested in 
them. Lord Kenyon, C.J., said : 


“Where there is no actual possession in another person, the possession 
follows the property. It is not necessary that there should be a manual 


ft) Vide inhu. p. 440. 

tk) R. v. Mersey and Irwell (1890), 0 B. & C. 95 ; R . v. TJumuis (1820), 9B. & C. 
114.; R v. Aire and Colder (1829), 9 B. <fc G. 820; Bruce v. Willis (1840), 11 A. & 
E. 463; Manchester,Sheffield and Lincolnshire Reel Co. v. Doncaster Union (1894), 
71 L. T. 585; Ryda’s Bafc. App. (1891—1893), 318. l"ho earliest reported decision 
that trustees of a navigation are not rateable for the bed of a natural river which 
i?. not vented in them appears to be R. v. River Weaver Navigat ion Co. (1827), which 
is shortly reported (with a misleading marginal note) in a note to R. v. Liverpool 
(1827), 7 B. & 0 61, at p. 70. What is (at first sight) an exception to the rule 
stated in the text, will be found in Swansea Harbour Trustees v. Swansea Unio 
(1907), 1 Konstam, 250; which is considered supra, p. 61. 

\l) Bruce /. tf 7 i^(1340),'ll A. <fc E. 463. Of. Regent's Canat, Co. v. Hendon 
(1856), 6 E. & B. 852. * 

(ro) (1790), 4 T. R. 21, 
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occupation every day ; as in the instance of the waste of a manor, for injuries 
done to which the lord of ilie manor may bring 1 trespass ” (n). 

It seems clear that it does not follow from the case just cited 
that a person who can bring trespass is necessarily in occupation; 
but that case does prove that a person who can bring trespass, 
and who is receiving profit or benefit from the property, is in occu¬ 
pation, if no one else is (o), 

A similar question as to the vesting of a navigation, towing- 
paths* etc., has arisen in actions of trespass ( p) or of ejectment. (q\ 
These cases may sometimes be useful by way of analogy, hut it is 
by no means clear that the question in an action of trespass and 
t he question of occupation in a rating case are to be answered in 
the same way; and it is possible that a person might bo unable 
(in some circumstances) to maintain an action of trespass to land 
although be might be liable to be rated as the occupier of that 
land; while (as is stated above) a person who could maintain an 
action of trespass might not be liable to be rated. 

In Swansea Harbour Trustees v. Swansea Union (r) the trustees 
were held rateable for part of the natural bed of a river, which 
had in effect been converted into a dock, by means of lock gates, 
although the bed of the river was nof vested in the trustees. 


Rating of weu in a river.—In consequence of the decision 
(given in 1829) in B. v. Aire and Calder(8) that the proprietors 
of the “ navigation ” were not rateable for the natural river bed, 
because it was not vested in them, another attempt was made two 
years later to rate the same proprietors in respect of a dam which 
In d up the water in the river Aire, and rendered it navigable. 
Tbe dam was vested in the proprietors, and was repaired by them. 
But the King’s Bench held(t) that to rate the dam would be 
equivalent to rating the water which the dam held up; and that 
as the water could not be rated neither could the darn. 

The decision appears to be of very doubtful authority. It is in 
conflict with 11. v. Cardington fyi), in which the proprietor of the 
navigation of the river Ouse was held rateable in respect of tolls 
paid for passing a sluice, which was constructed across the natural 


(n.) Compare the oases cited in note (d), supra, p. 11; and see specially* p. S3, 
supra, as to the effect of Winstanley v. North, Manchester Overseers, [1910] A. 0. 7 ; 
and Liverpool Corpca'ation v. Ckorley Union, [1913] A. C. 197 ; supra, pp. 13—15. 

(o) See the judgment of Buckley, L.J., in Liverpool Corporation v. Charley 
Union , [1912] 1 K. B. 270, at p. 287: supra, p. 14. 

(p) Hollis v. Gold finch 1823), 1 B. & C. 205; of. Duke of Newcastle v. Clark 
(1818), 8 Taunt. 602, and Dyson y. Collick (1822), 5 B. & Aid. 600. 

(q) Badger v. South Yorkshire Bail, Co . (1858), 28 I;. J, Q. B. .118; R. v. 
Archbishop of York (1849), 14 Q. B, 81. 

(r) (1905), 1 Konstain, 250, at pp. 273—277 ; vide supra, p. 61. 

( s ) (1929), 9 B. & C. 820; supra, p. 485. 

(i t ) R . v. Aire and Caider (1832), 8 B. & Ad. 139. 

(w) (1777), 2 Oowp. 581. 
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river; and It v. Nicholson (a), which decided that tolls per sc 
were not rateable, recognised the authority of It v. Canhngtoii 
as giving an example of the rule that tolls arising from the use 
of land are rateable as part of the land. It is submitted that 
the second case of li. v. Aire and Ccilder is wrong on general 
principles. The proprietors of a tramway are rateable as occu¬ 
piers of land by means of rails. If, instead of laying down rails 
in the highway, the proprietors were to earn the -same profits 
by running a line of omnibuses over the surface of the high¬ 
way, they would not be in occupation of the highways, and 
therefore would not he rateable in respect of the highways ; but 
they would bo rateable for the buildings used for housing the omni¬ 
buses and horses, and if there were only one. set 61 buildings 
available for the purpose, they would be willing to give a large 
rent for such buildings. In rating such buildings, the rent 
which they would pay could not be excluded from consideration 
merely because it Was paid in order to earn profits which were 
not in thomselvos rateable. And, assuming the proprietors of tne 
navigation to be occupiers of the dam, they cannot bo held 
altogether exempt merely because the tolls (which the occupa¬ 
tion of the dam enables them to earn) are earned on a river of 
which they are not in occupation. 

Tolls for passing through locks. —In the early ease of li. 
Cardivytuu (>/), it was held that the owner of tolls paid for passing 
a sluice (in a natural river made navigable by moans of such 
sluices) was rateable in the parish iu which the sluice was situated 
for all the tolls. It was subsequently decided that tolls per ev 
could not be rated, but that they could be rated indirectly as 
constituting part of the profits of the land (~~); and that mileage 
tolls were to be rated in every parish' iu which the tolls were 
earned (a). In li. v. Lou-er Mitton (b), it was contended that 
separate dues paid (in addition to mileage tolls) by vessels 
passing through two locks, forming the communication between 
{he river Severn and a canal, should be divided amongst all the 
parishes through which the canal ran, on the ground that the 
canal contributed to earn the profits produced at the locks. 

g? ® ffiS&'Si. case was proved in* v 

(U) *;> .y, F* to it; with a later case. B. v. Aire an< 

CaicL->dii.m‘>) 3 B nsfrn :t is submitted that if the case# cannot be recoa- 

be followed rather than B.V. .4.™ and C alder: 

v. Macdonald and B. v. NicMson (1810), 12 East, 324, 330, supra, 

v. Mil,an Jim, 3 B. & Aid. 112; B. v. BaUncr (1823), 1 B. & C. 

540. infra, pp. 430, 440. 

(b) (182% 9 B. & O. 810. 
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But the Queen’s Bench held that the lock dues must be rated 
only in the parish in -which the locks were situated, Bayley, J,, 
said: 

“ We are of opinion, that there is no distinction as to the principle of its 
rateabiliiy between a lock and a portion of a canal or river navigation ; and 
that, whether the sub-matter of the occupation be productive of itself, or 
rendered productive by something brought from another parish, or by being 
used in conjunction with property in another parish, no difference is to be 
made in the mode of rating. Thus, whether the water in a caual be brought 
from the same parish or another parish, whether conveyed in pipes, or carts 
or by engines, makes no difference, if the land in which it is placed be 
thereby rendered more valuable. It makes no difference whether it remains 
comparatively still as in a, canal, or moves constantly as in a river, or 
occasionally as in a lock, nor does it make any difference that, unless there 
was a canal in another parish connected with the lock, no profit would be 
gained. It might as well be contended that the profits of a bridge which 
would not arise unless there were roads to it, or of laud rendered more 
valuable by roads in an adjoining parish, should be rabid in part only in the 
parish in which such bridge or land is situate ” (c). 

In R. v. Aire and Colder (d), the owners of certain mills in 
the parish of Hunslet were by Act of Parliament entitled to tolls 
for all ships passing a lock in another parish, as compensation 
for loss of water caused by the navigation, and they were rated 
in Hunslet for the tolls, the mills being at the date of the rate 
unoccupied. Lord Tknterden, C.J., said : 

•‘The rate cannot bo supported. The toll itself is clearly not a subject 
of rate, and if it were it doos not arise in Hunslet. Then can the owners of 
these mills bo rated in respect of the toll, as a compensation paid to them 
for their loss of water P They might have let tbo mills, reserving the toll 
to themselves ; and if they had done so, could they have been rated on 
account of the toll P It appears to us that they cannot, in respect of this 
compensation, be considered as occupiers of any property in Hunslet pro¬ 
ducing a profit there. Suppose that instead of the toll an annual rent had 
been given, or a sum in gross from which they derived an income. Could 
they have been rated in respect of that, as profit arising from their property 
in Hunslet r ” 

This judgment marks the distinction which must be drawn in 
considering whether a payment to* a person who is both owner 
and occupier, must be taken into account in ascertaining the 
rateable value of his property. If the payment is one which 
any occupier would receive as a necessary adjunct to his 
occupation, then the payment must bo taken into account as 
enhancing the rateable value, because the occupier (in order to 
secure the payment) would give a higher rent than he would 

(c) Cf. ft. v. Hammersmith Bridge Co. (1810), 15 Q. B. 869, supra , p. 414. 

(d) (1882), 8 B. & Ad. 583. With this ease compare B. v. Woljng (1835), 4 A, 
<& F. 40, and the remarks* thereon, in/m, pp. 444, 445. 
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give if there were no such payment. But if the payment is of 
Btoch a kind that, when the owner and the occupier are different 
persons, it belongs to the owner and not to the occupier, then it 
cannot be regarded as enhancing the rateable value; for the 
tenant would not be willing to give a higher rent on account of 
a payment made to his landlord (e). 

The measure of the rateable value of canals. As is stated in 
Chapter XL, supra* p. 166, special Acts have in many cases con¬ 
ferred on canals a total or partial exemption from rating. 1 'Ut 
where no such exemption applies, land taken for a canal is 
rateable, not according to the value of the land when it was 
taken for the purposes of the canal, but according to that value 
which it has acquired from its having been used for the purposes 
of the eanal (/). Its rateable value as a canal, since the 
passing of the Parochial Assessments Act, 1836, must be 
estimated by reference to the rent which a yearly tenant may 
be expected to give. But even before the passing of that Act, 
the same measure of value was applied, and it was held that the 
owners of a canal must be rated, not on the full amount of the net 
profits, but on the amount which a tenant would give (g). In 
other words, a deduction for tenant’s profits was allowed (70- 
In i?. v. Chaplin (i), the proprietors of a canal, in the year 
before the making of the rate under appeal, granted a lease of it, 
the lessee paying no rent to the lessors, but paying the interest 
on. a mortgage-debt incurred by the lessors. It was held that 
the payment of interest was in effect a payment of rent, and 
that it was the best criterion of value. 


Ira what parish canal tolls must be rated.—The first reported 
case on the subject subsequent to R. v. Macdonald and h v. 
Nicholson (/c), appears to be /?. v. Milton (l). In that case, the 
appellant was rated in one parish for the whole ot the tonnage 
dues ” payable in raspect of a canal running through several 
parishes: it was held that the dues could be rated as part of the 
profits of the land(m), but could be so rated only in the parish in 


(e) CL R. v. Fiction (1861), 80 L. J. M. C. 89, supra, p. 328 : Shropshire Lmon 
Rail Co. v. Zapley (1868), 32 J. V. 791, supra , p. 282 ; Newmarket Rail. Co. v. 
St. Andrews, Cambridge (1854), 3 E. <fe B. 9^, supra.'g . 281. 

' R. v. St. Peter the Great , Worcester (1826), 6 L. & C. 473. 

^ /• 7 /n» _ T /I A TJ Jtr *7,4 • J-* V H T' 


Adames (1832), 4 B. & A&i 61. . v. . 

(/,.) Some additional remarks as to the method of calculating the rent which 
mftv be expected for a canal will be found an/ra, p. 444. 

(i)'‘ (1831), 1 B. & Act 926. 

(/c) (1810), 12 East, 324, 830 ; vide supra , p. 434. 

if) (1819), 3 B. & Aid. 112. • 

(w) On the Authority oi R. v. Macdonald , supra. 
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which the land lay, and therefore that the rate appealed against 
was wrong. This decision was clearly inconsistent with R. v. 
Aire and Calder (n), It. v. Page (o), and R. v. Staffordshire and 
Worcestershire Canal Co. (p); and it was confirmed in 11 v. 
Palmer (q), which finally overruled those three cases. Abbott, 
C.J., in giving judgment in R. v. Palmer , said : 

“ It must be recollected that ‘when thoee oases [R. v. Page, 11. v. Aere and 
Colder , and E. v. Staffordshire and Worcestershire Canal Co.] caino before the 
court, it had not been decided that tolls per se wore not rateable. That is 
now fully established by the case of E. v. Nicholson (r). The proprietors of 
a navigation are therefore rateable only as the occupiers of the canal, or land 
covered with water, for their tolls, as profits arising out of that land so used. 
They are rateable, therefore, in every parish through which the canal passes, 
ia respect of the land there situate, and so used for the canal. The true 
principle of rateability is this: the land is to be rated to the relief of the 
poor in the parish where it is productive of profit (a) to the proprietor, and 
in proportion to that profit, which may be considered as in the nature of a 
rent received by the proprietor for Die use of his land within the parish.” 

In R. v. Oxford Canal Co. (t), the company were compensated 
for damage apprehended from the construction of a competing 
canal, by an Act which substituted for a mileage toll a fixed 
toll (irrespective of distance travelled on their canal) on goods 
passing to or from the new canal. It was hold that the company 
were rateable in respect of the " compensation 1011 ,” which was 
to he regarded as earned in every parish along the line of the 
canal, and was to be rated there. 

* 

Apportionment of rateable value among several parishes —It 

having been determined that a canal running through several 
parishes must be rated in all the parishes, there remains the 
question on what principle is the rateable value to be appor¬ 
tioned to the several parishes. On this point the leading case 
Js It. y. Kingswinford (u) ; it appears to be the earliest reported 
case on the subject, and is the foundation of the so-called 
“ parochial principle 99 which has been very generally, but not 
universally, applied to the rating of railways as well as canals. 

(n) (1788), 2 T. B. 660, supra , p, 433. (o) (1792), 4 T. R. 543. 

( p) (1799\ 8 T. R. 340. The effect of this oase is clearly misstated in R. v. 
Milton , 8 B. A Aid., at p. 117, by Bayejby, J., who tries J;o reconcile it w ith the 
judgment he was then giving : tiio judgment of Lord Kenyon, C.J., 8 T. R., at 
p. 849, shows that this is impossible. 

(n) (1823), 1 B. & C. 546. A decision to tho samo effect was given in li. v, Earl 
of Eort>note (1823), 1 B. & 0. 551: see also E. v. Trent and Mersey Navigation 
(1823), 1 B. & 0. 546. 

(r) (1810), 12 East, 380 ; supra , pp. 405, 406. 

(s) The language is not quite accurate; for tl productive of profit” the word 
“ valuable " should have boon used. Land which is valuable is rateablo, even 
though it be productive of no profit. The point becomes of importance in 
apportioning the value of a canal among several parishes. 

CO (1825), 4 B A 0. 74. (u) (1827), 7 B. & <J. 236. 
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In that case the canal had been made in three sections under 
powers given by three Acts of Parliament ; and the tolls autho¬ 
rised and taken in respect of traffic on each of the three sections 
were different: so that even if the traffic had been uniformly 
distributed over the total length consisting of the three sections, 
the receipts per mile on each section would have been different* 
It was contended that the whole of the tolls received by the 
canal company constituted the profits of all tho land occupied 
by the whole line of the canal; and that consequently the 
company should be rated for that proportion of the entire profits 
which the land occupied in the parish bore to tho whole of the 
land occupied by the canal. But the King’s Bench held that 
the company should be rated in each parish in proportion to 
the profits earned in the parish, without regard to the area of 
land occupied (r). The great importance of the case renders 
it desirable to consider the judgment in which Bayley, J., 
said (\f ): 

u Tolls, eo nomime , are not rateable; but if the subject-matter out of 
which the tolls arise be one mentioned in the Statute of Elizabeth, as tbo 
object of rate, then that may be rated by name, and the tolls which con¬ 
stitute its profits may be thus made to contribute to the relief of the poor. 
A canal company, therefore, is liable to be rated in respect of the land 
which they occupy in every parish through which the canal passes, and for 
that value which the land there produces. Where there is a long line of 
canal extending through different parishes, although the money produced 
by the tonnage collected in all the parishes, constitute one common fund, 
out of which all the expenses are to be borne, still the proportion which 
those expenses may bear to the tolls collected, even in cases where the 
rates are the same along the whole line of the Canal, may vary in different 
parishes. The traffic on the canal may bo greater in some parishes than in 
bthers, or the rates may be unequal, and t hus’ tho net profits which constitute 
the value of the land used for the canal may vary in different parishes. 
The company ought to be rated in each particular parish in proportion to 
the profit which they derive from tho land there used by them for tho 
purpose of the canal. If a canal runs through six different parishes and 
there is the same traffic through the whole line of the canal, ever y part of 
the canal will earn an equal proportion of the tolls. But it may happen 
that in that part of the canal situate in one parish there may be double or 
treble the traffic which there is in any other of the six, Why are the other 
parishes to have any part of the tolls earned in that parish ? The land in 
those parishes contributes nothing towards earning the sum derived in tl/e 
other parish from the use of the land there. The true principle is this: a 
canal company is to contribute to the relief of the poor in each parish 
through which the canal passes in proportion to the profit which they derive 
from the use of their land in that parish. If the profit arising from a given 
quantity of land vary in different parishes, the rate must vary in the same 
proportion." 

Or) A similar rule was followed in It. v. Chaplin (1831), 1 B. & Ad. 920, 

(y) 7 B. & U., at pp. 241, 212. 
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In considering this judgment it is to be noticed that the court 
appear to assume, as a fact, that no part of the canal had, or 
could have, any value for the purposes of the canal company 
except as being directly productive of profit. This may have 
been true of the particular canal to which the case related, but 
it is obvious that it is not necessarily true of all canals, and 
still more obvious that it is not necessarily true of all railways, 
to which the decision has been frequently applied. The judgment 
is based upon the assumption that, because the profit earned 
by the whole line of canal is the cause, and the measure, of the 
value of the whole line, therefore the profit earned by the part 
in each parish is the cause, and the measure, of the value of 
that part. But it seems clear that this is not necessarily the 
fact in every case. 

The principle laid down in R. v. Kingswmford (z), has, how¬ 
ever, been expressly approved in R. v. Wokmg (a), and has been 
applied to the rating of railways in R. v. London and South 
Western Rail Co. (b) 9 in R. v. Great Western Rail Co. (<?), in 
11. v. London , Brighton and South Coast Hail Co.(d), in Great 
Central Rail Co. v. Banbury Union (e) 9 and in Great JF estern and 
Metropolitan Rail Companies v. Hammersmith (f). In R. v. Great 
Western Rail. Co. (g) both parties accepted the principle, and 
applied it in the same way to the gross receipts, though they 
may not have followed precisely the method of calculation used 
in R. v. Kmgminford. It must, however, be noticed chat some 
of the more modern railway cases (h) have adopted a principle 
which is really inconsistent with that laid down in R. v. 
A ingswinford; and the cases cited below, relating to canals, 
are not quite consistent with it. 

Conflict with later decisions as to parochial principle—In R. v. 
Kingswinford (/), the canal company were held to be rateable in 
proportion to the net profits earned in the parish; le. } in pro¬ 
portion to the gross earnings in the parish minus the expenses 
in the parish. Two years later, in II. v. Oxford Canal Co. (k), the 
court were asked to decide whether, in making a deduction for 
repairs, a mileage proportion of the cost of repairing the whole 

(£•) (1827), 7 B. & C. 23G. 

(a) (1835), 4 V. & E. 40, at p. 50. (6) (1842), 1 Q. B. 558. 

(c) (1846), 6 Q. B. 179. 

(4 (1851), 15 Q. B. 313, see pp. 359-301. (/>) [1909] A. C. 78, supra, p. 291. 

(/) [1916] 1 A. C. 23; supra, p. 308. (</) (1852), 15 Q. B. 879, 1085. 

(h) Those oases are considered, supra , pp. 279 — 290. If those oases may he 
regarded as coming within the exceptions from the general rule laid down in Great 
Central Rail . Co. v. Banbury Union , they are still good law; if not, then they are 
overruled by the Banbury Case , and the rule laid down in R, v. Kingswinford 
becomes of almost — if not quite — universal application. 

(*) (1827), 7 B. A 0. 230, svpra % p. 440. 
if) (1329), 10 B. & G\ 103, 
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length of the canal, or the actual cost of repairs in the particular 
parish, should be allowed. Baxley, J., said (Z): " The rate is to 
be in proportion to the value of the land in the parish where the 
rate is made. Therefore all expenses incurred in repairing that 
part of the canal in that parish must be allowed*” Littlejule, J 
added: #c The banks in one parish may require more repair than 
in another, or there may be locks which require frequent repair : 
bo that it may happen that a given part of the canal may yield 
no profit whatever ” (m). The remarks here quoted were made 
during the course of the argument only: they appear, however, 
to be affirmed by the opening words of the considered judgment 
of the court (n), and they are further supported by the considered 
judgment of Lord Denman, C.J., in R. v. Woking (o), in which he 
said : “ The necessary repairs and expenses must of course be 
deducted, and, as they are found to be equal throughout the hue, 
the proportion of the parish t)f Woking is to be ascertained by a 
mileage calculation.” This implies that where the cost of repairs 
is not uniform, there must be deducted in each parish the actual 
cost of repairs in that parish. But this principle was expressly 
rejected in R. v. Coventry Canal Co . (/>), in which Lord 
Campbell, O.J., in delivering the judgment of the court, said : 

“ The expense of maintaining* tlie two locks within the township does not 
come within the category of local expenses, and ought to he thrown upon 
the whole line of the canal. This must he considered as one of the points 
decided in II. v. Great Western Rail . Co. ( q ). That was the case of rating a 
railway ; and there the question arose how the expenses of maintaining such 
works as a tunnel or an inclined piano should bo dealt with. The court 
said : ‘ Without these the traffic on either side could have no existence. It 
would be wrong to set these wholly and exclusively against the receipts 
earned in the same part of the line.’ The locks on a canal are, like inclined 
planes on a milway, to permit a transit where there is a change in the level 
of „the country to he travelled over. In controverting this authority 
reliance was placed by the counsel for the appellants upon what was said by 
Bayley, J., and Littlkdale, J„ in 11. v. Oxford Can A Co. (/), as to the 
expense of repairing the banks of a canal being to be deducted as local. But 
the,so very learned judges do not seem to have had in contemplation im¬ 
portant special works constructed necessarily for the use of the whole, canal, 
if there were an aqueduct erected to carry a canal across a valley, the 
a,nnnal expense of repairing it might very possibly be grater than the whole 
of the gross receipts from the traffic on the canal within the parish where 

(l) MO B. & 0., at p. 176.. 

(m) This suggests that the court were prepared to follow R. v. Kingswinford 
(1827), 7 B. & 0. 226, to it* logical conclusion, and to hold that, when profits 
disappeared rateable value disappeared also; but see London and North Western 
Hail. Co. v. Cannock (1363), 9 L. T. 325, mpra , p. 279; and Great Western and 
Metropolitan Rail . Co. v. Hamaier smith, [1916j 1 A. G. 28; supra, p. 308, 

(n) See 10 B. & C., at p. 177. 

(o) (1885), 4 A. & E. 40, at p. 61. (p) (1869), 28 L. J. M C. 102. 

(q) (1862), 15 Q. B/S79, 1085, supra , p. 274. This case was decided after R, v. 
Woking, supra. 

(r) (1829), 10 B & C. 17G. 
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the aqueduct stands. Shall it be said that the canal company is not liable to 
be rated to the relief of the poor within this pariah ? If not, then the rate¬ 
payers are damnified by the canal passing* through the parish: for thereby 
tile number of the poor to be relieved may he increased, and the property 
rateable would certainly be diminished, for the land occupied by the canal 
which was before rated, would cease to he rateable/ 5 

From what has been said in dealing with railways ($), it will 
appear that in the writer’s opinion it is impossible to support 
the decision of Lord Campbell in H. v. Great Western Rail Co (t ) 
and 11. v. Coventry Canal Co. (u), that in rating a railway or 
canal, the repairs of the rateable hereditament in one parish 
ought to be spread over all the parishes into which the railway 
or canal system extends; and, indeed, the decision seems to be in 
conflict with London mid North. Western Rail Co. v. Harhorne (x); 
it ]ias, however, been followed in Leeds and Liverpool Canal Co. v. 
T Viyan Union (y). 

Proof oi receipts of a canal company.—The Railway and 
Canal Traffic Act, 1888 (&), by s. 18, provides that on any rating 
appeal, and before any court where it may be material to show 
the receipts of a railway or canal company, they may be proved 
by in aflidavit or statutory declaration of an officer of the com¬ 
pany., The section has been already considered in dealing with 
railways (a). 

Deductions to be made from receipts. Where the rateable 
value of a canal is calculated from the profits, there must of 
course be deducted the working expenses, and the cost of 
maintenance and repair. The distribution of these expenses 
among the several parishes through which the canal runs has 
been already considered (h). The poor rate (calculated on the 
rateable value ultimately arrived at), and the expenses of supply¬ 
ing water to the canal must be deducted (c). An allowance must 
also be made for tenant’s profits (d). But questions have arisen 
whether some outgoings (not of the nature of working expenses, 
or repairs, etc.) are proper deductions from the gross receipts. 
In It. v. Wokintj (J), the proprietors of the River Wey Navigation 
were by their special Act bound to pay certain tonnage dues to 
certain landowners (by way of compensation for loss of water, 
etc.). The proprietors claimed to make deductions for these 


(s) Vide supra, pp. 277, 278 

(t) (1952), 15 Q. B. 879, 1085, supra, p. 274. 

(x) (1870), 84 J. P. 644, sum a, pp. 275, 276. 

(s) 51 & 52 Viot. c. 25. 

(b) Vide supra, pp. 442, 443. 

(c) See B. v. Oxford Canal Co. (1829), 10 B. & C. 163; and (as to poor rate) see 
also B. v. Hull Dock Co. (1824), 8 B. &. G. 516, supra, p. 345. 

id) R. v. Waking (1835), 4 A. & E. 40. 


(u) (1859), 28 L. J. M. C. 102. 
(j/) (1913), 11 L. G. K. 634. 
(a) Vide supra, p. 338. 
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payments, on the ground that they would cause the property to 
let at a lower rent: but the court disallowed the deductions. 
Lord Denman, C.J., said (e ): 

These [payments] are payable out of the profits of the canal and are in 
truth nothing more than rent-charges : they do not affect the value of the 
occupation, or the rent which a tenant would give, but only show amongst 
whom and in wlmt proportion the rent, or profits, are to h* divided. The 
poor rates must, be paid on the whole of the profits by those who receive 
them, viz., the proprietors, and they must settle the matter as they can with 
those who are entitled to share the profits with them.” 

This case must be compared with R. v. llhymimj Rail. Co. (/) 
which followed it. Had the proprietors of the navigation in 
Li. v. Woking paid a lump sum by way of compensation to the 
landowners, in lieu of the payments required by the special Act, 
it is obvious that the lump sum so paid could not have been 
brought into account in calculating the rateable value (V/). On the 
other hand, where traders occupy property under a special Act 
which limits the charges which they can make to the public 
generally, that restriction on the profit-earning capacity of the 
undertaking must be taken into account (//.). If the land to be 
rated is by statute “ struck with sterility,” or partial sterility, so 
that its fruitfulness is limited, that must be taken into account; 
but if the statute has merely Baid who shall reap the fruits, 
leaving the fruitfulness undiminished, it is immaterial whether 
the occupier reaps the fruits for his own benefit or not ( i ). 

With the decision in R. v. Woking (It), it is useful to compare 
R f v. Aire and ('aider (/), in which persons receiving tolls payable 
as compensation for loss of water were held not rateable for 
such toils. Each case is the converse of and supplemental to 
the other. 

( e) 4 A. & 35,, at p. 51. (/) (1869), L. H. 4 Q. B, 276, supra, p. 836. 

lg) In Melbourne Tramway Co. v. Mayw, ate. of Fitzrny , [1901] A. C. 153, at 
pp; ic>9—i71* it was held that, in rating a tramway company, no deduction from 
The receipts could bo made in respect of annual payments made to the municipal 
corporation for the right to work the tramways. 

(h) London County Council v. JBrith and West 1 Tarn, [1893] A. 0. 662, atp. 592 ; 
supra, p. 228; Sculroates Union v. Lull Dock Co., [1895] A. 0. 136, at p. 149, 
supra, pp< 327, 328 ; but see the remarks on the latter case, supra, pp. 332, 333. 

( i ) Sec also pp. 333 -336, supra. 

(/<) (1835), 4 A. & E. 40. 

( l) (1832), 3 B. & Ad. 583, supra, p. 438. 
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CHAPTER XVHI. 

HARBOURS, DOCKS, AND WHARVES. 

Preliminary --------- 

Boundary of parish ou the seashore , and in tidal waters 
Rateability of dock and h arbour dues and tolls 
Tolls paid for the use of a harbour or dock - 

The Shorehatn Harbour Case . 

The Hull Hock Case - - - - 

The Blyth Harbour Case ------- 

Remarks on. the Blyth Harbour Case 

Payment of rates on tolls treated etc, evide nce of rateability • 
Method of valuing docks and harbours • - 

Hocks extending into several parishes ; apportionment of value 

Warehouses connected, with docks . 

Rating of wharves and wharfage dues - 


Pr elimina ry.—Before the decision of Jones v. Mersey Docks (a), 
it might be contended that harbours or docks occupied by special 
commissioners, or local authorities, were not rateable on the 
ground that they were occupied for “ public purposes.” This 
contention is no longer possible, hut exemption, or partial 
exemption, may still be claimed in some cases on the ground 
that the harbour, or dock, which is rated is not within the 
parish for which the rate is made, or within any parish at all. 
The further questions which may arise are in respect of what 
tolls or dues can the occupiers of the harbour or dock be rated ? 
and, where the harbour or dock extends into several parishes, on 
what principle is the rateable value to be apportioned among 
those parishes ? 

Boundary of parish on the sea-shore, and in tidal rivers.— 

It seems clear that at common law the boundary of a parish on 
the sea-shore does not extend below low-water mark : and that 
the land between high and low-water mark may be within the 
parish, and may be proved to be so “ by perambulations, common 
reputation, known metes and bounds and the like”; but the 
burden of proof lies on those alleging it to be within the parish, 
and, in the absence of evidence, it must (at common law) be 
taken not to form part of the parish (b). Whether the rulo of 

(a) (1865). 11 H. L. Civr. 418; supra, p. 182. 

(ft) v. Mutton (1858), 8 E. & B. 900. See also R. v. Occ (1859), 1 E. & E. 
1068. 
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law which applied to the shore of the sea applied also to the 
shore of a tidal navigable river, was not clear (c). But the 
common law as to the shore of the sea and of a river is now 
altered by s. 27 of the Poor Law Amendment Act, 1868(d), 
which, after dealing with extra-parochial places, enacts that—- 

“ Every accretion (e) from tho sea, whether natural or artificial, and the 
part of the sea-shore to tho low-water mark, and the bank of every river (/) 
to the middle of the stream, which on tho twenty-fifth day of December 
next shall not bo included within the boundaries of or annexed to and 
incorporated with any parish, shall for [all civil parochial] purposes be 
annexed to and incorporated with the parish to which, such accretion, part, 
or bank adjoins, in proportion to the extent of tho common boundary. 

Under this section the bed of the sea below low-water mark is 
not brought within the parish (g), but in some cases places below 
low-water mark have been added to the adjoining parish under 
special Acts or Orders of the Local Government Board or the 
Board of Trade (h). 

There appears to have been (at one time at least) a very 
peculiar tradition as to the boundary of the parish of St. 
Nicholas, Newcastle-upon-Tyne. It is stated.in the reports ol 
11. v. Mormon ( i ) and It. v. North and South Shields Ferry Co. (k% 
that the bed of the river Tyne below low-water mark, from a 
point seven miles above Newcastle down to the sea about ten 
miles below, is within the parish of St. Nicholas; that as tho 
tide rises, everything floating in that part of the river, whether 
within or beiow low-water mark is in that parish, although the 

(c) In Duke of Bridgewater* s Trustees v. Bootle (1866), L. K. 2 Q. B. 4 (which 
related to tho River Mersey) it was hold that the same rule applied; but in 
McCannon v. Sinclair (1850), 2 E. & E. 53; 28 L J. M. C. 247 which related to 
t.ho Thames at Rofcherhithe),’it was held that it did not; but , Llackbukn, J., m 
Ipswich Dock Commissioners v. St. Peter's, Ipswich (1866), / B. &b. tlO, atp. '346, 
pointed out that McCatmm v. Sinclair was not « conauttentlyreported in t,ho 
two volumes above cited. Seo aiso Wuluvloo HtuIoc Co. v. Gull (loo.I^ 1 E. & t. 
213, at p. 217. 

<d) 31 & 32 Viot. c. 122. . . 

( c ) A pier, consisting of a wooden deck resting on iron piles, was held not to be 
an “ aacretion from the sea,” nor an extra- parochial place w:l thin the harbor part 
of the section, in Blackpool Pier Co. v. Fylde Union (1877), 46 L. J. M. G. 189. 
Whether a atone pier would be an accretion, guwre. 

(/) It seems to make no difference whether it be a tidal navigable nver nr not. 

The question how far ‘ the realm of England ” extends,below ] ow water 
mark was much discussed in Tl. v. Keyn ( The Iranconia Case) (18 <6), 2 Ex. i . 

See also 41 & 42 Viet. c. 73, passed in consequence of that decision. 

(h) See, tor example, 51 & 52 Viet. c. cixx (Torquay) , .* 1 & 62 Vick, c. clxxn. 
b. 60; 53 & 54 Viet. c. lxh. s. 46 (Brighton) ; 60 & 6 . V ct. o. cxxxix. (Margate) ; 

61 tfc 62 Viet. c. eexlix. s. 6 (Lincoln and East Coast Railway and Dock Act) , 61 & 

62 Viet. e, cci. (Southwold Order, Ait. 40); 62 & 68 Vici. c. o;xxvii. (Lowestoft). 

(ij (18.52), 1 E. & B. 150, at p. 152 Prom the copy of the special case 

preserved at the Record Office, it appears tha t the statement in this and the next 
cage cited in the text, was either the result ot an admission by the parties, or a 
finding of mot bv the sessions, and not the result of a decision o tho Queens 
Bench A statement which, as far as it goes, agrees with tho statement above 
referred to, will bo found in B. v. Tynemouth (1810), 1* Eant, 46, at p. 47. 

(k) (1852), 1 B. & B. 140, at p. 143. 
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shore of the river when dry is in the parish of North or South 
Shields (or apparently, as to the area above Newcastle, in the 
parish adjoining the river, whatever that may happen to be). 
It is believed that no other instance can be found in which it 
has been contended that the boundary of a parish moves about 
according to the state of the tide. In a recent case at quarter 
sessions (/) the question was raised whether the swing bridge 
between Newcastle and Gateshead was wholly in the parish of 
St. Nicholas, and the cases above cited were referred to. There 
was evidence that the railway bridges across the river near or 
above Newcastle were in practice rated as being in the two 
parishes on either hank, and not as being wholly in the parish 
of St. Nicholas, but there was some evidence that buildings on 
the whole of the old bridge, which formerly occupied the site of 
tin swing bridge, had been rated in St. Nicholas. It was held 
that the evidence of rating was not sufficiently clear- to prove 
that the whole of the bed of the river was within the parish of St. 
Nicholas, and that; the boundary of that parish must be taken to 
be the middle of the stream, by virtue of s. 27 of the Poor law 
Amendment Act, 1888, thus negativing the supposed traditional 
boundary. It is submitted (1) that the tradition as to the 
shifting parish boundary may have arisen from a confusion of 
the boundary of the parish with that of the borough for police 
purposes; and (2) that if the bed of tho river was before 1868 
within the parish of St. Nicholas, the Act of 1868 did not transfer 
any part of it to any other parish. 

It must be specially noticed that the question of the parish 
boundary is distinct from, and independent of, the question in 
whom the soil is vested, whether in the Crown or in a subject. 
\nd the parish boundary is independent of the county boundary, 
the foreshore being at common law' part of the county, whether 
within a parish or not (m). It is submitted that the~boundary of 
a parish on the sea-shore is also independent of the borough 
boundary (»). 

Rateability of dock and harbour dues and tolls. —We have 
already seen (o) that tolls are not rateable per se: bat where land 
affords facility for taking tolls, or tolls are paid for the use of land, 
then tho occupier of that land can be rated for the tolls, as part of 

(ly Tyne Improveim • it Conmiwionen v. NeiwastU-Kpon* Tyne Union, unreported, 
from r>h© writer’s MS. notes ; before Mr. h. A. Atherluy Jones, K.C,, sitting as 
Kocordor of Ncwcastlo : deoidod January 6th, 1911. 

(m) H, v. Musso7i (1868), S E, & B. 900; Embleion v. Brown () 860), 30 L. J. 
M G. 1 ; K. v. Cunningham (1859), Bell, C. G. 72. 

O) This was so held at qua t tor sessions in an appeal, the decision in which led 
to the passing of 60 & 61 Viet, c cxxxix., cited in note (h), mpra: and at 
Newcastle, m tho case cited in note (l\ supra. 

(o) Vide Chapter XVI., p. 405; JR. v. Nicholson (1310), 12 East, 330. 
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the benefit of the occupation (}>)■ As will be seen from the cases 
referred to below, the judges have not always agreed upon the 
question when tol Is can be said to be paid for the use of the land (q). 
But, apart from this difficulty, there is another question—viz., 
whether it must be shown that the person rated is in occupation 
of the soil for the use of which he receives fclm tolls, or whether it 
is sufficient to show that the soil is vested in him. This difficulty 
does not generally arise in the case of an artificial dock, for that is, 
as a rule, both vested in and occupied by the dock authority; but 
the distinction becomes of importance in the case of a natural 
harbour, or the bed of a river, which has been dredged or other wise 
improved by the port authority. This point can hardly be said to 
have been expressly decided, but in some of the cases it appears to 
ha ve been assumed that if tolls are paid for the use of land which 
is vested in a person who receives them, that is enough to make 
him rateable for those tolls (t ). It is submitted that this assump¬ 
tion is wrong, and that since the person to be rated under 
43 Eliz. c. 2 is the occupier of land, it must be shown that the 
person to be rated for tolls as such is in occupation of the land for 
the use of which tho tolls are paid. It was held by Blackiuirn, I., 
in Commissioners o/Fapersham Navigation V. / 'ancTshain Union (s), 
that if the person receiving the tolls is not an occupier of any land, 
there is no rateable subject. It must, however, be noticed that 
the occupation of land covered by water cannot be of the same 
character as the occupation of a quay. Where all persons (other 
than the owners of the harbour) are excluded except on payment 
of tolls, the owners in whom the harbour is vested may perhaps 
be found to be in the exercise of such powers over the harbour 
as to amount to occupation (f). So that although the distinction 
between ownership and occupation is important as a matter of 
law, it may not as a matter of fact often have to be considered. 

In Swansea Harbour Trustees v. Swansea Union ( u ), the trustees 
were held to be in occupation (and so rateable for tolls) of a dock, 

( p) See the judgment of Blackburn, «/., in Commissioners of F river shorn Navi¬ 
gation t. Eaversham Union (1867), 31 J. P. 822 ; and in New Shoreham Harbour 
Commissioners v. Dancing (1870), Tj* It- 5 Q. B. 189, at p.496; infra , p. 452 Sea 
.also Lems v. Overseers of Swansea (1855), 5 E. & B. 508; infra , p. 450: Mersey 
Docks v. Liverpool (1873), L. R. 9 Q. B. 84, at pp. 90, 94 ; and Swansea Harbour 
Trustees v, Swansea Union (1907), 1 Kod /am, 25C ; infra , p. 451. 

(q) Vida infra, pp. 458 — 456. 

(r) In Blgth Harbour Commissioners v. Newsham , [1894] 2 Q. B. 675, infra, 
p. 456, Lord Esher, M.R., makes occupation essentia), T nile Kay, L.J., seems 
to treat the vesting of the soil in the recipient of the tolls as fsufficienfc to make 
the tolls rateable. See also R. v. B* ; rwick-upon~ Tweed Union (1885), 16 Q. B. I). 
493; H. v. Earl of Durham (1859), 28 L. J. M. C. 232 ; S. C., Earl of Durham v. 
Riuhopwear mouth, 2 E. A E. 230. Compare the decisions as to the distinction 
between artificial canals, and rivers, supra, p, 435. 

(s) <1867), 31 I. V, 822. 

(t) Sec the judgment-of Etc kley, L.J., in Liverpool Corporation v. Charley 
Union, [1912] 1 K. B., p. 287 ; supra, p. 11. 

(m) (1907), 1 Konstam, 250 ; supra , p. 61. 
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forming part of the natural Led of a river not vested in them. 
This case is an illustration of the rule that there may bo an 
occupier who is neither owner nor tenant (x). 

There is another pointwhich hitherto has hardly been sufficiently 
considered. If land which is occupied by the person rated offers 
special - facilities for earning tolls (*/), although the tolls are not paid 
for the use of that particular piece of land, and though they may 
bo tolls in gros and therefore not rateable, it is submitted that it 
may still be doubtful whether the existence of the tolls can be 
altogether ignored (*). In R. v. North and South. Shields Fern / 
Co. (a), where the tolls of the ferry were held not rateable, it was 
hold that the value of the landing-places must be taken “as 
enhanced by being available for the purpose of earning the 
tolls.” 

Tolls paid for the use of a harbour or dock. —The question 
now to bo considered is, assuming it to be shown that the persons 
rated are in occupation of land,under what circumstances can tolls 
be said to be paid for the use of the land, or so connected with the 
land that they must bo rated as constituting part of the value of 
the land. 

In Lewis v. Overseen of Swansea (h), the corporation of Swansea 
wore entitled to certain tolls on all goods landed on the quays in 
the borough. These quays were either (1) occupied by and the 
property of the corporation; or (2) the property of the corpo¬ 
ration but occupied by their lessees Under leases reserving the tolls 
to the corporation ; or (8) the property of the Duke of Beaufort. 
It was held that neither the corporation nor anyone to whom the 
tolls were let was rateable for anyof the tolls. Lord Campbbm^CJ., 
said (c ): 

“ What is the nature of the payment ? If it is a payment made for the 
liso of the quay, then when tho corporation or thoir lessee wore in occupa¬ 
tion of the quay, the value of tho toll would properly he taken into account 
in rating 1 the quay ; hut if the payment be irrespective of the uao of the 
soil, then the value of the toll could not be so taken into account. Is then 
this a payment for the use of the soil ? . . . In the case of the land of 
the Duke of Beaufort, the dues are as much payable to the corporation for 
goods landed there as they are for goods landed on the soil of the corpora¬ 
tion. That being so the toll oannot be corporeal; thei payment cannot be 
for the use of the soil. It is therefore purely incorporeal and not the 
subject of rate.” 


(a:) Vide supra, pp 66,70, . . 

i,,) gee the judgment ot B; WKDUR'r, .7., in Commissioners of haver ah am Nain- 
station v. Faversham Union (1867), 31 j, P. 822. 

' U) Soe the remarks as to the rating ot lighthouses, supra, pp. 423- - 431. 

(1852), 11.A i . MO; supra, p. 408. See also Blyth Harbour Commissioners 
v. Heutsharn, flS.94] 2 Q. B. C75, infra, pp. 461—166. 

(6) (1855), 5 E. & B. 508. (c) 5 E. & B., at p. o20. 
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And Wightman, J., said (d ) : 

** It is a mere accident that tlie corporation are the occupiers of a portion 
of the land If they had not a foot of land, the toll won Id equally be 
payable to them. That deoides the question, whether the toll is payable in 
respect of the use of the land.” 

It is sometimes argued that tolls connected with land are not 
rateable, if it is possible to sever the land from the tolls, and to 
let the land while reserving the tolls to the lessor. But this 
contention must be accepted subject to this qualification, that if 
tolls are paid for the use of the land and the land ia let, the 
landlord reserving to himself the right to take the tolls without 
the intervention of the lessee, then the lessee is rateable for the 
full value of the land, as enhanced by the tolls, because the 
payment of tolls to the lessor is iri effect a payment of rent in 
another form (e). In such a case the tolls are not the less paid 
for the use of the land and are not the less rateable, because 
they are paid direct to the lessor. 

In IL v. Earl of Durham (/), the tolls in question were payable 
to the Bishop of Durham (who was the owner of the soil of the 
port) by every ship which entered the port, whether "it cast 
anchor there or not. It was held that the tolls were paid by the 
shipowners to the owner vof the soil for the use of his soil, 
consideration for the payment being the privilege of casting 
anchor if they chose, and the accommodation afforded by the 
owner of the port to ships frequenting it: and the tolls were 
therefore held to be rateable. 

The principle of the cases above cited was approved in a 
modern case, Swansea Harbour Trustees v. Swansea Union (y), in 
which the harbour trustees were authorised by a special Act of 
1854 to take various tolls on ships entering different parts of the 
harbour, and on goods loaded or unloaded in those different 
parts. When the Act of 1854 was passed the trustees were in 
occupation of a small proportion only of the harbour as defined 
by that Act. By later Acts the trustees were authorised to 
construct additional works, which were vested in them, and were 
within the harbour, so that the proportion of the harbour 
occupied by them was increased, but the trustees did not at any 
time own the whole of the harbour. It was held by the Court 
of Appeal and the House of Lords that the trustees were not the 


(d) h E, & B., at p. 522. 

(c) R v. Rhymnev Ra.iL Co. (1860), L. R. 1 Q. B. 276; supra, p. 336; R v. 
Dvwlais Iron Co. 0868), 10 B. & S. 208. 

( /) (1659), 28 L. J. M. 0. 232 ; 8. 0., sub wm. Earl of Durham v. Bishopivcar - 
mouihf 2 E. & B. 230. 

(g) (1907), 1 Konstam, 250. 
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occupiers of the harbour (h ); that the tolls above referred to, 
authorised by the Act of 1854, were (when created) tolls m gross, 
and that the nature of those tolls was not altered by the 
subsequent vesting of different parts of the harbour in the 
trustees under later Acts ; and that consequently the tolls could 
not be included in arriving at the rateable value of the property 
occupied by the trustees, 

The Shoreham Harbour Case. — lu ''«« Shorelmm Harbour 
Commissioners v. Lancing (t), commissioners appointed under a 
special Act made a new entrance to the harbour, with piers on 
either side to enclose the channel; and certain tolls were payable 
l, y all ships loading or unloading in the harbour. Neither the 
harbour itself nor the entrance to it was vested in, or in the 
occupation of, the commissioners, but the piers at the entrance 
were so vested, and were in the occupation of the commissioners. 
It was held that the tolls were not so connected with the 
occupation of the piers as to be rateable. Blackburn, J., 
said (ft): 

“Th« question is whether the tolls are in any way to be taken into account, 
in estimating the rateable value of ib property. It is very clear m law that 
tolls are not per sc the subject of the rate. It is equally c ear that when 
parties occupy land, they are rateable for the value of that land, and that 
tolls, though not rateable, may be considered as enhancing the value of the 
occupation of the land, whenever it appears that the occupation of the land 
is so connected with them that it can be said that tho tolls and rates are 
levied on account of the occupation of the land; or perhaps, though not 
levied on account of the occupation of the land, where they could not he 
received without an occupation of land. This, however, might be subject 
to some qualification (l) - I think that the profits which are derived 

Ih) That is, of the harbour as a whole ; there was a minor question raised os to 
i c a,, harbour I vide supra* P* 61), of which, tho trustees were bold to ho ju 
occupation by tho King’s Bench Division; and against that decision there was no 

AP S*ftWO), L. R. 5 Q. B. 489. (*). L- B- 8 Q. i! -> at PP- 4% > ,^1%, 

t i„ Commissioners of faversham Navigation v. Faversham Union (1867), 
81 J F. 822 Buackbukn, J., hold that the tolls must be connected with the occupa- 
t ion of the land, so that if the occupier parted with the occupation he would part 
with tho right to take the tolls. In Ipswich Dock Commissioners v. St. Pete ' «> 
j n * w i c h (1860), 7 B. & S. 310, at p. 347, the same learned judge said : In ascer¬ 
taining the rateable value the court are to consider everything attached to and 
connected with the occupation of the dock, so that it would £ass m a lease to a 
hypothetical tenant, excluding that which belongs to the occupier m his m^idual 
richt and would not so pass/’ and in that case it was held that certain coal duet, 
which were not “ annexed or knit to the occupation of the dock, and had atone time 
belonced to a bodv of commissioners having no connection with the dock, wore not 
ra teable. Bui the earlier part of the passage above cited (if it meansd?bat i on^ what 
would pass under a lease is to be considered) seems nardlv reconci able with the judg 
ment in R. v. Grand Junction Bail. Co. (1844), 4 Q. B. 18, at pp. 36, 40; 
on 221 253. The true rule appears to be that one must take into account. (1) all 
that the demise would give a title to, and (2) all that the dexms* would give the 
moans of enjoying; but that one must exclude from consideration all that any 
particular occupier may possess in his own individual right, and would continue 
fco possess if he ceased to occupy. 
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from the tolls are too remote to enhance the value of the occupation of the 
piers. The argument for the respondents is this : without the entrance, few 
or none of the tolls could ho received ; the entrance is essential to the receipt 
of the tolls. De facto it certainly is essential to enable the commissioner 
to levy the maximum tolls, and tlie entrance cannot, de facto, exist without 
the piers being kept up; if the piers fell into decay the entrance would 
probably be choked up, and the tolls would be lost; and, therefore, the 
possession and occupation of the piers is essential to earn the tolls, and 
consequently the occupation of them may be said to be enhanced by the 
value of the tolls received. There may be many instances in which things 
are of very great value for the preservation of valuable property elsewhere, 
but it cannot be said that, (lie value of the occupation is enhanced because 
they preserve property elsewhere. Take the case of an extensive tract of 
rich fen land which is subject at times to be inundated and an embankment 
built for the purpose of keeping the water out. It is necessary in order to 
protect the land that the embankment should be kept up. and the expense of 
doing that would be a charge on the land. But I think it would be a strong 
thing indeed to say (hat the parish where the bank was situate and kept up 
at an expense and at a positive loss, were entitled to rate the embankment at 
a higher rate, because without that bank the rich fen land inside it would be 
drowned. I think that would be too remote/’ 

In the passage above quoted from the judgment of Blackburn, 
J., tho question, whether the connection between the tolls received 
and the land occupied is too remote to be considered as enhancing 
the value of the occupation, is treated as a question of law. It is 
submitted that, underlying this question of law, there is really a 
question of fact, the answer to which answers the question of 
law. Rateaule alue is the rent which a tenant may be expected 
to give ; and we must understand the phrase, “the value of the 
occupation is enhanced,” as meaning that tho rent which a 
tenant may be expected to give will be increased. Anything (no 
matter how remotely connected with the hereditament) which 
increases the rent which a tenant may be expected to give for 
that hereditament, increases the rateable value: whether any 
particular thing will increase the rent is a question of fact. If 
that question is answered in the affirmative, then it would seem 
to follow as a matter of law that it will increase the rateable 
value, and must be taken into account in estimating the rateable 
value. “All that could reasonably affect the mind of the 
intending tenant ought to be considered 99 (m). 

The Hull Dock Case.—In R. v. Hull Dock Co . (it), the Hull Dock 
Company were entitled to certain tolls from all ships loading or 
unloading within the port, whether they entered the dock or not. 
Some (but not all) of the ships which paid toll did enter and 

(m) Cartwrujht v.* Sculcoatcs Union , [1899] 1 Q. B. 667, at p. 673; »upra t 

p. 220. 

(n) (1845), 7 Q. B. 2. 

R. 
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use the dock, which was in the occupation of the company. The 
port outside the dock, was not vested in, or in the occupation of 
the company. It was held that the company were not rateable 
for tolls paid by ships which did not enter the dock(o), but were 
rateable for tolls paid by ships which did enter. And Lord 
Denman said, “ The ship which actually comes into and uses the 
docks is not the less benefited by them because the toll must have 
been paid even if it had not come in: and the benefit conferred by 
the use of the dock is not. less the meritorious cause of the toll 
because other ships pay, to which that meritorious cause does not 
apply (p)- The case was distinguished—but not overruled in 
It, v. Berwick-upon-Tweed Union (q): in that case, the commis¬ 
sioners were entitled to certain harbour dues payable by all ships 
entering the harbour, whether they entered the dock or not, and 
certain additional dues payable only by those which entered the 
dock. The harbour was not vested in the commissioners, but 
the dock was vested in and occupied by them. It was held that 
the commissioners were rateable lor the additional dues paid bj 
ships entering the dock, but were not rateable for any of the 
harbour dues,' even for that portion of the dues paid bylships 
which in fact entered the dock. Cave, J., distinguished the case 
from It. v. Hull Dock Co. (r) by saying (s) : 

.. r| n jtf, v. Hull Dock Co.J tlie (looks were the sole meritorious cause of 

the company’s right to the dues (Q.Iu the present case the dock 

is not the sole meritorious cause of the commissioners’ right to the dues. 
On the contrary, the commissioners have executed and maintain works in 
the harbour by which ships using the harbour are directly benefited.” 

The Blyth Harbour Case.—The decision in R. v. Hull Dock 
(jo. (r), cited above, was reviewed, and in effect overruled, by the 
Court of Appeal in Blyth Harbour Commissioners v. Neiosham, («•). 
In that case the commissioners were occupiers of certain quays 
adjoining the harbour, but the soil of the harbour itself was not 
vested in them. A compau3 r , who were tlio predecessors in title 
of the commissioners, were entitled (under a conveyance from the 
lord of the manor which did not convey the soil of the harbour) to 
levy certain dues which were (under the company’s special Act) 
to coase on the completion of certain works by the company. 
These dues were abolished by the Act incorporating the commis¬ 
sioners, who were thereby given the right to levy certain new dues, 

Co) This decision followed IL v, Bristol Dock Co, (1841), 1 Q. B. 535. 

Cv) Lord Esher M.R., in tlio Blyth Harbour Case, treats this-as a finding of 
fact which would not bind a court in another case: see [1894] 2 Q. B., at pp. 678, 
679. See also note (y), infra, p. 455. 



( s ') 16 Q. B. D., at p. 498. 
(w) [1894] 2 Q. B. 293, 675. 
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viz., “ harbour dues ” for all vessels entering the harbour, and 
« goods dues” for all goods shipped or unshipped at any place 
within the harbour, whether the appellants’ quays were used or 
not. It was found as a fact that the harbour improvements, and 
the facilities provided on the appellants’ quays had greatly 
increased the trade and augumented the appellants dues, hut 
it was held that no part of the harbour dues, or goods dues, was 
to be taken into account as enhancing the value of the quays. 
The lord of the manor (who was the owner ot the soil ol the 
harbour) had, in fact, been rated for the original dues before the 
conveyance to the commissioners, and it appears to have been 
considered that ho was rightly so rated : so that there followed 
this result, prima facie at least anomalous, viz., that the original 
dues were rateable in the hands of the lord o o manor _ 
the new dues, which bad taken the place of the or.^nal dues 
were taken altogether out of consideration m rating the harbom. 
commissioners. It must, however, be noticed that the abolition 
of the old dues and the creation of the new, maj, pm japs, > _ 

entirely altered the character of the income received; the amoun 
might remain the same, though the old dues were paid fo the 
use of the soil, while the new dues were tolls in gross, and so not 
rateable. Lord Esher, M.R., said (a) . 

“The harbour commissioners are not owners of the soil of theJiartour ; 
but they have a right by Act of Parliament in respect of the harbour, and as 
the consideration for ships entering it, to impose dues or toUs upon ah the 
ships which do enter it. The commissioners, if they say that thoy impose 
the dues by virtue of the Act of Parliament, cannot be rated mjespect of 
those dues for the use of the harbour, for they are not the occupiers of it. 
The only persons who can be rated are the occupiers of the land ; anA if m 
respect of the use of the land they get certain cm<»lnment.s_ that tect adds to 
the value of the land; but before they can be rated they must be the 
occupiers. The commissioners, therefore, could not be rated m respect of 
the harbour, and could not be rated in respect of the dues which are imidi« 
a consideration for ships entering it. That being the position, thecommis- 
sioners under their statutory powers, purchase and become owners ot 
land upon which they make quays : but the Acte which gave them power to 
makeX quuys did not give them the right to take dues in respect of the 
use of those quays. It gave them still a right to charge harbour dues m 
vespert of the use of the harbour, but not any separate right to charge dues 

relied on by the rating authority is a payment m respectthee £ 1 * 
land which they are rating, or a payment in respect of something else (*). 

(x) [1894] 2 Q. B., at p. 077. fl« M Dock Co. (1845), 

(y) In the passage omitted Lord Eshki. retOTea to i n Swansea 

7 Q. B. 2, as resting or. a finding of tact^vU supra i> ^ uv 316i 

Harbour Trustees v. Swansea Union (1906), 1 Konatam, • P v supra 

the Court ot Appeal 'seem to have been ot 

could only be supported on the view taken by the court o! *•“ “J" soIo 

of the special Acts relating to the docks, viz., that tho docks were 
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. . . [After pointing out that the harbour dues were equally payable 
whether the quays occupied by the commissi oners were used or not, Lord 
Esher continued:] One must ask oneself whether, if a person lias to pay 
money—whether lie gets a thing or not, it can reasonably be said that he pays 
the money for getting the thing. The question answers itself; it cannot 
he so/’ 

Remarks on the Blyth Harbour Case. —The decision of the 
Court of Appeal in Blyth Harbour Commissioners y. Newsliam (z), 
establishes the proposition that in order to make tolls rateable, 
they must be earned, not merely on the land, but by the land of 
which the person rated- is in occupation: they must be payable 
rationc soli , and not merely in solo , There is, however, another 
question, viz., whether tolls which are not rateable may not bo 
taken into account as increasing the rent which might be expected 
for the land to be rated. It is important to notice that this 
question was hardly considered at all by the court. If it can be 
shown that the occupation of a quay enables a harbour authority 
to earn tolls, which are not rateable because they are not paid for 
the use of any land occupied by the harbour authority, it may 
perhaps be held that in such a case the decision in the Blyth 
Harbour Case does not support the contention that in rating the 
quays the existence of the tolls can be left out of consideration 
altogether. 


<SL 


Payment ol rates on tolls treated as evidence o! ratoability. 

— In considering whether tolls or similar property are rateable, 
the question sometimes arises whether it is permissible to give 
evidence of the fact that the property in question has, or has 
not, been in practice rated in the past. There is an important 
distinction to be noticed between different classes of cases. 

Where the nature of tho property, which it is sought to rate, is 
doubtful, or where it is uncertain whether land (in respect of 
which a toll is paid) is within the parish, evidence may be given 
as to tho usage, and payment or non-payment of rates ; for those 
matters throw light upon the nature of the property, or upon the 
position of the parish boundary, as the case may be. But where 
the question turns upon the construction of an Act of Parliament, 
there the usage is immaterial. Thus, in Sutton Harbour Improve¬ 
ment. Commissioners v. Plymouth Guardians (a), the usage as to 
payment of rates was loohod at in order to show (1) that Sutton 
Pool was within the rating area; and (2) that certain dues, which 

meritorjlous cause of the grant of the toils. It is submitted, however, that the 
question should have, been, not whether the dock company received the tolls 
because they had In the past constructed the docks, but whether they reoeived the 
tolls because they occupied the docks at the present time. 

0) [1894] 2 Q. B. 293, 675. 

(a) (1890), 03 L. T. 772. 
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might have arisen from a franchise, or from the ownership of the 
soil, arose from the latter. So, too, in Ipswich Dock Commis¬ 
sioners v. St. Peter's, Ipswich (/>), a question was raised (<) whether 
a dock in a tidal river was extra-parochial, and evidence of 
payment of rates was admitted, and was considered of more 
weight than evidence of reputation from perambulations. Pay¬ 
ment of rates was also held to be evidence that land was within 
a parish, in Plaxton v. Dare (d). Payment of land tax (e) or of 
poor rate (/) has been used as evidence of the fact of occupation. 
Again, in Esdaile v. City of London Unionfg), the question in 
dispute was the true nature of (so-called) “ tithes ” in the city 
of London, and great weight was attached to the fact that they 
had never been rated. In Edwards v. St Olaves Union (Ji), the 
distinction between the two classes of cases is well illustrated: 
there an Act passed in 1817 substituted a special rate, payable 
to the rector, for immemorial customary payments. Evidence 
as to payment of rates up to 1817 was held admissible to show 
that the customary payments were rateable, but the rateability 
of payments under the statute of 1817 was held to depend solely 
on the construction of the statute : and the payments were held 
to be not rateable, though there was evidence to show that they 
had in fact been rated. “ Usage ought not to be attended to in 
construing an Act of Parliament; . . . w ? here the words of the 
Act are doubtful, usage can be called in to explain them’’ (i). 
“In construing an Act of Parliament we cannot decide on the 
practice that may have obtained in any particular parish, 
for then there would be different constructions of the law in 
different parts of the kingdom ” (ft)* On this ground, the courts 
held that personal property was rateable under 43 Eliz. c. 2, 
and refused to recognise the practice of not rating it (0* So, 
too, in R. v. Monmouthshire Cana! Co. (m), Lord Denman, C.J 
said that the fact that certain land had not been rated for fifty 
years ought not to be taken into consideration in construing an 
Act of Parliament relating to it (w). It is true that in Duke of 


(b) a8G6), 7 B. & S. 3X0. 

(c) Note that the case was decided before tho passing ,01 the^Poor Law Amend¬ 
ment Act, 186S (31 & 32 Viet. c. 122), s. 27 ; vide supra, p. 447. 

( d) (1829), 10 B. & C. 17. (<?) Doe v. Seaton (1834), 2 A. & E. 171. 

(/) Smith v. Andrews, [1891] 2 Oh. 678. 

(g) (1887), 19 Q. B. P. 431; infra, p. 561. 

(h) Ryde’s Rat. App. (1891- 1893), 298. 

(i) R. v. Hogg (1787), 1 T. R. 721, at p. 728 : see'also H . v. Swt\(1190), 3 T. R. 
602 at p. 604; East London Waterworks Co. v. Mile End Old Toum (1851), 
17 Q. B. 512, at p. 522; 11. v. Land Tax Commissioners: (1863), 2 E. & E. 694, at 

p. 716. 

(h) Durrani v. Boys (1796), 6 T. R. 580, at p. 581. 

(l) See R. v. Lamsdaine (1839), 10 A. & E. 157, andipp/3, 4, supra. 

(m) (1835), 3 A. & E. 619, at p. 631. 

(n) This negatives the view taken by Lord Ellknborough, C.J,, in R. v. Colder 
and Hebble Navigation (1818), 1 B. & .Aid. 263, at p, 267. 
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Beaufort v. Mayor, etc . of Swansea (o), it was said that “ all 
ancient documents, where a question arises as to what passed 
by a particular grant, can be explained by modern usage”; but 
this was said with reference to the question whether a particular 
piece of land was within the limits of a manor, which was a 
question of fact. 

. In B. v. Ellis (p) non-payment of rates for over 100 years, in 
respect of lands devised for charitable purposes, was held to be 
immaterial with reference to the question whether the tenant of 
such lands was rateable ; and he was held liable, notwith¬ 
standing non-payment for so long a period. In this case the 
question was whether the tenant was liable under the Statute of 
Elizabeth; if he was, usage could not repeal the statute. As 
was said in B. v. Catt (q), “ there cannot be a prescription 
against the poor rate.” So, too, iu Wmstanley v. North 
Manchester Overseers (r), a parson who received fees in respect of 
burials in the churchyard which was vested in him, was held 
rateable as the occupier of such churchyard, although it was 
said that in practice no such parson had ever been rated. Again, 
in West Kent Main Sewerage Board v. Dartford Union («), public 
sowers were held rateable, notwithstanding decisions to the con¬ 
trary, and the doubt expressed by Lord Herschell, L.C., in 
London County Council v. Erith and West Ham(t), whether the 
House of Lords should “ depart from a practice which had 
prevailed for a very long period, and which had been sanctioned 
by judicial authority.” 

Method of valuing docks and harbours.—Speaking generally, 
the method of valuing docks and harbours is similar to that used 
in the case of a railway; that is to say, from the gross receipts 
are deducted the working expenses, the tenant’s share of the 
profits, the cost of maintenance and insurance, and the sinking 
fund for ultimate renewal, the remainder being the rateable , 
value (u). It was held in Mersey Docks v. Liverpool (v) that as 
the Mersey Dock Board were by their special Acts bound to 
devote all their receipts to working expenses and maintenance, 
and the balance to payment of interest on (and paying off) debt, 
no deduction could be allowed for tenant’s profits. But this 
decision has been (in effect) recently over-ruled by the House of 

(o) (1849), 3 Ex. 413, at p. 425. ( p ) (1842), 12 L. J. M. 0. 20. 

(</) (1795), 6 T. R. S32, at p. 334. 

(r) (19101 A. 0. 7, at pp. 17, 18 ; supra, p. 63. 

(s) [1911] A C. 171, at p. 177; supra , p. 194. 

(0 [18931 A. 0. 562, at p, 599; supra , p. 193. 

(it) The question of apportionment in the case of a system of docks extending 
into.st voral parishes is < onsidered, infra , p. 460. 

(v) Mersey Docks v, Liverpool (1873), Ij. R. 9 Q. B. 84. 
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Lords in Port of London Authority v. Or set l Union (x) . In the 
latter case, the powers and the undertakings of certain dock 
companies had been transferred by a special Act to the Port of 
London Authority, who (as consideration for the transfer) issued 
Port Stock to the shareholders of the Companies, and who were 
required to apply any surplus revenue (remaining after payment 
of expenses, interest on stock, and provision of reserve and 
sinking funds) to the improvement of the port, it was held 
that the special Act had not limited, or destroyed, the earning 
capacity of the docks, but had merely appropriated the profits 
when earned to specific purposes; and that consequently the 
sessions were not prohibited from making an allowance for 
tenants' profits. “ Sterility in earning profits is one thing, 
sterility in disposing of profits is another. The former affects 
the value : the latter does not *■ (;>/). 

The questions relating to clocks and harbours are so frequently 
complicated by provisions of special Acts that it is hardly possible 
to discuss them in detail ( z). Frequently docks are owned by, or 
are subject to working agreements with, railway companies. 
These facts may affect the principle on which the clocks aro to be 
rated (a), or may raise the question whether the railway company 
or the dock company are to be rated for lines running over the 
clock property (6). These questions have been already dealt with 
in Chapter XIV. So, too, where a dock authority enter into 
special agreements with trading companies, whereby particular 
parts of the dock estate are appropriated to the use of those com¬ 
panies, questions may arise whether the trading companies or tho 
dock authority are the rateable occupiers (c). The method of 

(®) Decided, January 30th, 1920, reversing the decision of C. A., [101DJ 2 K. B. 1. 
Lord Haldanu seemed to think that the decision in Mersey Docks v. Liverpool 
(supra) could still be supported having regard to the special Acts on which it 
turned. It is submitted this cannot be done consistently with Port of London 
Authority v. Orsett Union. For either Cl) tho payment out of revenue of interest 
on (and instalment of) debt showed that the Mersey Dock Board could legally 
make o, profit; or (2) if that payment is to be regarded as an outgoing, required 
by statute, then tho disallowance of the payment of interest as a deduction under 
an earlier part of the judgment in Mersey Docks v. Liverpool was wrong; and if 
it was wrong, there was nothing left to rate, because the revenue was wholly 
exhausted. 

(y) Per Lord Dunedin. 

(z) In London and India Docks v. Stepney and Poplar Unions, Hyde’s Rat. App. 
(1891—1893), 153, will be found, an instance in which singularly complicated ques¬ 
tions arose. Tho report gives examples of valuations made on diHerent principles 
which may bo useful as precedents. Some of those questions were considered in 
London w>id India Docks v. Poplar Union (1900), 64 J. P. 820. 

(a) Soe the Grimsby Dock Case, Manchester, Sheffield and Lincolnshire Pail. 
Co. v. Caistor Union (not reported), supra , p. 290; Sculcoates Union v. Kingston- 
npondluii Docks , [1895] A. C. 136, supra , p. 327; R. v. Bhymney Bail. Co. 
(1860), L. R. 4 Q. B. 276, supra, p. 836; R. v. Dowlais Iron Co. (1368), 10 R. & 
fe. 208. 

(b) See Sutton Harbour Co. v. Plymouth Guardians (1890), 63 L. T. 772, 
supra, p. 317. 

(c) See Allan v. Liverpool , Inman v. Kirkdals (1874), L. R, 9 Q. B. 180, supta, 
p. 46; Rochdale Canal Co. v. Brewstw, [1894] 2 Q. B. 862, supra , p. 47. 
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valuing warehouses and similar buildings occupied with docks is 
considered below ( d ). 

The composition of the tenant’s capital necessary to work a 
dock was considered in R. v. Southampton Docks (e). In that 
case it was held (inter alia) that the expenses of working a tug 
vised for the purposes of the docks, but sometimes employed 
beyond the limits of the docks, were properly deducted from the 
gross receipts; and that the value of the tug was part of the 
floating capital used in carrying on the concern. 

In London and India Docks r. Stepney and Poplar Unions (/), 
the question was raised whether the cost of dredging the docks, 
forming part of the rateable hereditament, should be regarded as 
a tenant’s working expense, or ns part of the cost of repairing 
the hereditament itself: in the former case the value of the 
dredging plant would represent part of the tenant’s capital for 
which a deduction could bo claimed : in the latter case the plant 
must be regarded as provided by the landlord out of his rent. 
The London Quarter Sessions heid that the cost of dredging was 
included among the “ other expenses necessary to maintain the 
hereditament in a state to command the rent ’ mentioned in the 
definition of “rateable value” (g), and that dredging must he 
regarded as a landlord’s duty. But in White Brothers v. South 
Stonelum Union (h) the King’s Bench Division held that the cost 
of dredging the channel of a tidal navigable .river (which con¬ 
stituted the access to, but did not form part of, the hereditament 
occupied by the appellants) must be regarded as a tenant s 
working expense, which must be allowed for before and not 
after—arriving at the gross estimated rental. The two decisions 
are quite consistent, indeed the reasons given for the judgments 
in the latter case confirm the earlier. 

Docks extending into several parishes : apportionment of 

value*" In li, v. Hull Dock Co. {i), the company were the pro¬ 
prietors of several docks made at different times, and under 
different Acts. All the docks communicated with each other, 
and with the river Humber, and extended into several parishes. 
Every ship paid a single toll, which entitled her to go into any 


on ; infra, p. .602.; see also Lotidon and India Docks v. 

Poplar Union (1900), Rycle and Konstam’s Rat. App. (1894—1901), 245, infra, 
p. 612 an to the rateabUifey of hydraulic cranes. The distinction between 
machinery forming part of the tenant’s plant and that forming part of the rateable 
hereditament is fully considered in Chapter XXV. 

(f) Ryde’s Hat, App. (1891 — 1898), 158. , , , 

a) Sees. 4 of the Valuation (Metropolis) Act, 1869 and compare the almost 
identical definition of u not annual value” ins. 1 of the Parochial Assessments 
Act , 1896. Both Acts are set out in Appendix I. 

(h) [1915] 1 K. B. 108. M ( 18o2 )> 21 L * J ‘ M * C - m 
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oue or more of the clocks, and all the tolls were carried to a 
general account. It was held that, in effect, this was the same 
as if one dock extended into several parishes: and that the rate¬ 
able value in each parish must not be calculated according to 
the receipts in that parish, but according to tho proportion 
which the water area of the docks in that parish bore to the 
water area of all the docks together; for although tho “ parochial 
earnings principle ” (4) ought to be adopted wherever it was 
practicable, an assessment on the acreage principle was un¬ 
avoidable in the particular circumstances. This case was 
distinguished in Mersey Docks v. Liverpool (l): there tho 
appellants occupied docks on both sides of the Mersey, under 
Acts of Parliament which directed that the docks should form 
one estate under one management. A vessel having paid rates 
lor entering one of the docks could use any of the docks of the 
same class on either side of tho river, or of a higher class on 
paying the difference. The docks on the Liverpool side were 
much more frequented than the docks on the Birkenhead side. 
It was hold that the Liverpool docks were not to be treated as 
one system .with the Birkenhead docks; but that tho earnings 
and outgoings of each set of clocks must be kept distinct, and 
the Liverpool docks must be rated according to the net earnings 
on that side. This decision was based upon the ground that the 
“ parochial principle ” must bo followed whenever it is possible, 
and that the acreage principle must be adopted only in case of 
necessity when the other is inapplicable. 

These decisions were reviewed in Sculc.oat.es Union v. Kingston- 
upon-Huli Docks (m). Since the decision of It. v Hull Dock 
Co. (ra) several new docks had been built, and all oc them die 
not communicate with each other, but tho payment of one dock 
duo entitled a ship to use all or any of the docks. The accounts 
of the company enabled them to ascertain (approximately) the 
earnings and expenses of each dock, and where a ship unloaded 
in one dock, and proceeded to load in another, hah of the dues 
paid was attributed to each dock. The House of Lords held that 
there was no difficulty in applying the “ parochial principle 
which, even in 11. v. Hull Dock Co. (»)> had been admitted to be 
the sound principle if it were capable of applicatioa 

Lord Hefschell, L.C., said (o) : 


** If the business of the lock compar.,, were so conducted that, they 
proposely diverted traffic into one dock which otherwise would have come 

* 1 J . . i • i .. into annl hor rinr'lr ‘iTHl 


of the ship alone considered) into anot her dock and 
so centralised tlie traffic in one or more docks and denuded the others oi it, 



(!) (1872), L. B. 7 Q. B. 643. 
(o) [189o. A. 0., p. 145. 
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tlioii the number of vessels loading or unloading in. particular docks would 
no longer indicate the capacity for earning of the various docks. To follow 
the method adopted by the respondents [who contended for the * parochial 
principle ? ] would, no doubt, then lead to a wrong result. But there is no 
such case made here at all ", (p). 

The passage clearly indicates that it is not always right to 
follow blindly the “ parochial principle ” of ascertaining rateable 
value from the actual receipts and expenses in each parish. The 
assessment committee had contended that the adoption of the 
“ parochial principle ” ignored the fact that, when a ship passed 
through several docks, all of them contributed to the earnings, 
whereas (according to the company’s contention) those earnings 
wore to be attributed only to the docks in which the ships loaded 
and unloaded. In the Court of Appeal, Lord Halsbury (<f) 
adopted the “parochial principlo,” partly on the authority of 
//. v. Kinrjmvinford(r), which excludes “oontrihutive value” 
altogether: while in the House of Lords (*), Lord Hekschgll 
treated the question as one of detail, involving no principle, but 
said, H here is no doubt that in such a case [i.e., where a vessel 
uses two docks, and a third for passing from one to the other ] 
a part of the payment made by the vessel is made for the con¬ 
venience of passing through the intermediate dock”; and 
suggested that possibly the omission of the item altogether 
in all the docks would lead to the same result as if it were 
taken into account in all. 

Warehouses connected with docks.—The decision in Mersey 
I>oclisv. Liverpool (t) raised another question, in the following 
yetu, in Mersey Locks v. JHrktnkcad (a), relating to the property 
of the Dock Board on the Birkenhead side, consisting of the 
docks and the warehouses, and other buildings connected there¬ 
with. taken as a whole, tho expenses exceeded the amount of 
the income derived therefrom, but the greater part of such 
expenses was attributable to the docks. The warehouses and 
other buildings were, however, capable of separate beneficial 
occupation apart from the proximity to and connection with the 
docks; and were enhanced in value by reason of such proximity 
and connection. The respondents admitted that the docks 
themselves were not capable of profitable occupation, and ought 


i ux * w ukih uiuas o© spread over t-oe whole. 




(<?) Sao [1S94J 2 Q. B., at pp. 77, 78. 

r l riffttl’* r * 860 the romarks ®n this case, supra, p. 442. 
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not to be rated (x), but contended that the warehouses and other 
buildings were rateable. The appellants contended that the 
docks, warehouses, and other buildings must be treated as a 
whole; and that, as the whole was not occupied at a profit, no 
part of it could be rated. It was held that the warehouses and 
other buildings should be rated separately from the docks, and 
at their value as enhanced by the connection with the docks. 

The principle of valuing warehouses separately from tho docks, 
in connection with which they are occupied and worked, was 
applied by the London Quarter Session in London and India 
j locks v. Stepney and Poplar Unions (j/) to warehouses held with, 
but locally separated and distinct from, docks belonging to a 
trading company, which were worked at a profit, and the receipts 
and expenditure connected with the warehouses were eliminated 
from the general receipts and expenditure of the dock company , 
and this decision was upheld by the Queen s Bench Division in 
subsequent, proceedings (z). 

The rating of wharves and wharfago dues. I» the case of 

wharves, forming part of a system of docks, for which whailage 
dues are paid, it seems that the effect of Sculcoates Union v. 
Kingston-upon-Hull Dorics (a) is that tho dues must be treated in 
the same way as other earnings of the docks, and must be regarded 
as enhancing the value of the hereditament in that parish in which 
tho wharf lies ; for wherever it is possible to do so the “ parochial 
earnings principle ” must be applied. It is not, however, clear 
that this principle necessarily involves the treatment of the 
wharfage dues as earned solely by the land on which the wharf is 
situated, to the exclusion of the water in which the ship floats 
alongside: so that if the wharf wero in one parish and the water in 
another, the former parish would be credited with the whole of tho 
wharfage dues. In the Hull Docks Case in the Queen’s Bench (h), 
Mathew', J., suggested during the argument that wharfage dues 
were closely analogous to warehouse rents. But this does not 
settle the question : for, if the wharf be analogous to a warehouse, 
the dock in front of it may be compared to the private courtyard 
of the warehouse (e). Such a courtyard would form part of the 


(#) Thm Admission was, perhaps, in accordance with th© 

Uiw y Docks (1865), 11 H. L. Cm U3, supra, pp. /f • Jut it i^bmitted 

that since the decision of London County Council v. Entk and West Ham, [1 -9d] 
A 0 562- .wo ra. pp. 188, 190; the absence of pecuniary profit. arising from the 
occupati on caTno longer he regarded as a reason for holding valuable property to 
be nob rateable 4 

8 Union (1900), 64 J. P. 820; Rydeand 

Kobfttam’B Rat. App. (1894—1904), 245. 

(а) [1895] A. 0. 186: vide supra, p. 461. 

(б) Hyde’s Rat, App. (1891 -1893), 848, afc p. 354 . . 

(c) Possibly the same considerations may not apply to a dock (which is private 

property) and to a navigable river open to everybody. 
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curtilage of the warehouse, and would he valued with it as one 
indivisible hereditament. On tjhis principle, part of the value of 
the occupation represented by the wharfage dues should be 
attributed to the water space immediately adjoining the wharf; 
and this view appears to be supported by the remarks of Lord 
Hkrschelr, in the House of Lords, in deciding the case referred 
to (d). But in H. v. Dmvltus Iron Co. («), where a wharf was let by 
the dock trustees to a tenant, it was held that dues charged on 
goods landed on tho wharf from ships in the dock, or loaded from 
a wharf in ships, were earned by tho wharf and not by the dock. 
In that case, however, tlio two alternatives put before the court 
wore, whether the dues were earned entirely by tho dock or by 
tho wharf. The question whether they were earned in part by 
each appears not to have been considered. _ t 

In tho case of a wharf not forming part of a dock system, it is 
not easy to say whether evidence can be given of the business 
actually done, and the profits made, by the particular occupier. 
The London Quarter Sessions (/) held such evidence to be 
inadmissible ; and this decision is, perhaps, supported by the 
decision of tho Court of Appeal in Dodds v. South Shield* 
but that case has been much shaken by the decision of the House 
of Lords in CartwHyht v. Sculcoates Union (h). It;is submitted that 
evidence of the business done is admissible, for what it is worth ; 
but that the profits made by the actual occupier are not conclusive 

of the rateable value. _ 

It has been held by tho London Quarter bessious that a wharf, 
used mainly for warehousing goods (i), comes within class 5 
(“builc ings without land”) in the Third Schedule to the Valuation 
(Metre polis) Act, 1869 (*) ; but that if the premises are of a 
compcsite character, as being partly dock, partly wharf (l), or it 
they contain stabling and machinery (m), they must be put in 
class 11 of that Schedule; and that if they are used substantially 
for pt rposes of manufacture, they should be put in class 8 ( ‘' nulls 
and manufactories ”) («). 

(d, See [1895] A. 0. 146, ttpra, pp. 461, 462. 

w v & ft. Olave’s Union (1881), Hyde’s Mot. Rat. App. 278. 

[m iioinoj \ 0 160. These oases are considered infra, pp. '77, 581. 
g? 8t. OUwc > Union (mi), Byde's Met. Hat. App. 253; Lafou* v. 

the gross to arrive at the 

rateib? vit Of Sk-rent kinds of property. The Schedule .a set. out m 

A ®£Lv. St. Olave’s Union < 1881). Hyde’sMet. *%*■**£**: (ml _ 
(w) Middle Class Dwellings Co. v. St. < George, s Union, Bydc » Rat. App. (18J1 

1898), 61. . , . .... 

(n) Braby & Co. v. Greenwich Union, ibid,, p. ci. 
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Floating vessels not rateable unless they occupy land,—When 
personal property was rateable (a) ships were rated in the parish 
which was regarded as their home (/>). But since the passing 
of the Poor Kate Exemption Act, 1840 (c), ships (as mere floating 
chattels’) have never been rated. But questions have arisen 
as to floating vessels which have been moored more or less 
permanently in one spot, and which (in some cases) rest on the 
ground at low water. The decisions are not easily reconcilable 
with each other, but the true view of the law appears to be that 
although the floating vessel is not itself rateable (d), the use of 
permanent moorings fixed in the ground (at all events if it be an 
exclusive use) may amount to an occupation of land so that the 
owner of the floating vessel is rateable for that occupation (e). 
In that case, the question whether the floating vessel can be 
rated merely affects the amount, and not the liability to be rated. 

In R. v. Morrison (/), the appellant occupied a shipbuilding 
yard on the banks of a tidal navigable river, the Tyne, and owned 
a floating'dock which floated at high water, and grounded at 
low water on the bed of the river. It was moored (ff) by chains, 
of which some were fastened to posts in the yard, some to 
anchors or posts in the bed of the river. The dock was frequently 

(а) Vide 3uvra, pp. 2— i, 

(б) B, v, White (1792), 4 T. R, 771; B. v. Jones (1807), 8 East, 451 . R. v. 
Shepherd (1817), 1 B. & Aid. 109. 

(c) 3 & 4 Viet. c. 80; set out in Appendix I. 

(d) See Tyne Pontoona Co. v, Tynemouth Union (1897). 70 L. T. 782, infra , 
p. 486; Smith's Dock Co. v. Tynemouth Corporation , [1908] 1 K. B. 315, 948; 
infra, p. 467. 

(e) A question may sometimer arise as to whether the moorings are within the 
paTish which the rate is made / on this point vide supra , pp. 4.46, 447. 

( f ) (1852), 1 E. & Bv 150 ; 22 L. J. M. C. 14. 

\rj) IA the report in 1 E. & B., but not in the Law Journal report, this word 
appears (apparently by a misprint) as " moved,” 
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moved, and did not always remain within the parish (//). 14 

was held (1) that the dock per se was not rateable; and (2) 
that the shipbuilding yard could not be valued as enhanced by 
reason of the floating dock (i). In considering the decision on 
the second point, it in list be noticed that (so far as appears from 
the case) the floating dock (though in fact used in connection 
with the appellant's yard) could have been used equally well in 
connection with any other yard on the banks of the same river. 
The value of the yard by itself was found to be £57—that is, 
a tenant would give that rent for it; and it could only be 
“enhanced in value*' by reason of the dock if the owner of the 
dock would give a higher rent for the yard because he owned 
the dock. But if other yards (equally suitable) were available, 
he would givo no higher rent for the yard in question than 
the ordinary value in the market, and if any higher rent were 
demanded he would go elsewhere. 

The decision in It. v. Morrison (k) must be contrasted with Tyne 
Pontoons Co. v. Tynemouth Union (l), in which the appellants 
were the owners of two pontoons used for precisely the same 
purposes, and almost in the same manner, as the floating dock 
in It. v. Morrison , save that the pontoons in the Tynemouth Case 
were kept permanently moored in an artificial creek (excavated 
on land belonging to and occupied by the appellants), where 
the pontoons had remained for several years, though they were 
capable of being towed away, even into the open sea. It was 
held that the premises were rightly rated as enhanced in value 
by reason of the pontoons, Gavjb, J., said (m) : 

“ doubt if the respondents had boon driven to contend that the pon¬ 
toons themselves must be rated, there would have been more ground for the 
appellants’ contention. If these pontoons had only been moored in the 
river moored over land not belonging to the appellants], they could 
only have been rated for mooring. It is not like the case of R . v. Momma. 
They [the pontoons] arc occupied with the yard, and are permanently 
attached to it.” 

If carefully examined, the case of Tyne Pontoons Co. v. Tyne - 
mouth Union will be fouud to belong to the class of cases of 
which Tyne Holler Works Co. v. Lonybenton (n) is the most 
important- The real question decided was not whether the Tyne 
Pontoons Company were in occupation of land by means of tlieir 
floating pontoons, but whether land (which was admittedly in 

(h) As to the boundary of the parish (St. Nicholas, Newcastle-upon-Tvne), vide 
Mpra, p« 447, " y 

. (j) the question whether the appellant was in occupation of the posts or anchors 
m the bed of the river was apparently not con,ddirect at all. 

(k) (1852), 1 E. & B. 150. 

(0 (1897), 76 I*. T. 782. 

(«) (1866), IS Q. B. D. 81, infra, p. 609. 


(wi) 76 L. T., at p. 786, 
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their occupation) should bo rated as enhanced in value by means 
of the pontoons. 

The proposition that a floating vessel, as a chattel, is not 
rateable seems to be supported by the decision in Smith'# Dock 
Co, v. Tynemouth Corporation (o) ; that case related to a floating 
dock floating over land belonging to the appellants, and*used 
for the same purposes as the pontoons in Tyne Pontoons Co, v. 
Tynemouth Union, supra , and kept in position by iron arms, 
working on hinges and attached to piles on the appellants* land. 
It was held that the appellants were in occupation of the land 
over which the dock floated, but that in respect of that laud they 
were entitled to the three-fourths* exemption given to “ land 
covered with water ** by s. 211 of the Public Health Act, 1875, 
for the purposes of the general district rate. 

Floating piers permanently moored. —The case of It. v. Morri¬ 
son ( p ), cited above, must also be contrasted with It. v. Leith (</), 
decided a few months earlier. The latter case related to one 
of the floating steamboat piers in the Thames, at Lambeth, the 
barges being moored to anchors sunk or embedded in the bed 
of the river. The steamboat company were rated for the land, 
the landing-place, the barges, and the anchorages. .1 he court 
did not consider the question whether the company occupied 
part of the bed of the river by means of the anchors, but held 
that although the barges were not rateable, the mention of them 
in the rate meant that the increased value which they bestowed 
upon the land (i.e,, the river bank) had been taken into con¬ 
sideration in valuing the land ; and, therefore, held the ratr, 
to be. right. It must be noticed that the question whether the 
barges (or the possibility of using barges to make a convenient 
landing-place) added to the value of the land was a question o< 
fact for the sessions, and not for the Queen's Bench to determine* 
But even with this explanation it is not very easy to reconcile 
JL v. Leith with It. v. Morrison ; for in It. v, Leith the sessions 
appear to have considered, not what the owner of the barges 
would give for the land in order to moor his barges opposite to 
it, but what the land with the barges was worth to him after he 
had moored the barges. The former, and not the latter, appears 
to be the true measure of rateable value if the barges are not to 
be regarded as having become part of the land. 

Co) [1908] 1 Hi B. 315, 948. At p. 320, Bbav, J., said, “ 'CUe pontoons no doubt 
are not rateable in them solves, but a>> enhancing the value of tho land. 

(p) (1862), X E. & B. 150. . ,, . , , , , T 

(a) (185°) [ K & 121. The ease w&fl decided on ft local Act, hut Loru 
Campbbli., C.J. (it K & B., at p. 146), apparently regarded the decision as 
applicable to 43 Elia. o. 2, though he subsequently threw doubt upon tlie point, 
see B. v. Morrison (1852), 1 E. & B. 150, at p. 103. 
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In Forrest v. Green wich Overseers (r) a, question was raised as 
to a similar pier, composed of two barges, one of which was 
always afloat, while the other grounded at low water on blocks 
fixed in the bed of the river. The barges were kept in position 
by chains fastened to iron anchors placed in the bed of the river, 
and by a chain fastened to an iron staple fixed in stone stairs 
(on the bank) which were open to the public, and abutted upon 
a public street. The platform for passing from the stairs to the 
nearest barge was not in any way fastened and was removed al¬ 
together at night. The pier had remained without being removed 
for fourteen years, and it was held that the owners of it were 
rateable. Lord Campbell, C.J. said (s) : 

“ Had the pier always rested on the ground, no question could hare been 
raised as to its rateabiiity. . . . The appellants are the occupiers of 
land by the use which they make of the blocks, of the stairs for holding 
the staples, and of the iron anchors permanently placed in the bed of the 
river (/). 'Those anchors cannot properly bo likened to the anchors of ships 
dropped for a temporary purpose ” (it), 

This decision must be compared with Grant v. Oxford Local 
Board (./;); where the use of a barge moored in a somewhat similar 
way was held not to amount to an occupation of land. 

Pontoon moored, but moved from time to time. —In Man¬ 
chester, Sheffield and Lincolnshire Hail. Co. v. Guardians ofHull(y), 
the railway company owned a pontoon which they used as a 
landing-stage for a steam ferry across the river Humber. The 
pontoon grounded at low water, and remained aground for about 
four hours at each tide. It was moored by chains to a public 
pier under a licence from the corporation in whom the pier was 
vested. At one end of the pierhead the company had fastened a 
cross-piece of timber (which was their own property) to the piles 
of the pier to prevent chafing or damage. At the other end, the 
company had driven into the bed of the river a very large pile 
which was their property, but was bolted to the timbers of the 
pier; and the chain from the pontoon passed round the pile and 
was attached to the pier. As long as the chain passing round 
the pile remained attached to the pontoon, it was impossible to 
remove it from the piles of the pier without either breaking the 

(r) (1858), 8 E. & 13. 890. (s) 8 E. & B., at p. 899. 

( t ) The separate use of each, not the combined use of all, of the things specified 
seems to be treated as amounting to an occupation of land 

( u ) Compare the distinction drawn by Blackburn, J., in Holland v. Hoc q seen 
(1872), I*. R. 7 C. P. 328, at p. 835, cited infra , pi 026, between the anchor of a 
ship and an anchor fixed in the soil for the purpose of hearing the strain of tire 
chain of a suspension bridge. 

(a?) (1868), Ij. R. 4 Q. B. 9, infra , p. 472. 

(y) (1896), 00 J. P. 789. . 
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link at tho end of the chain or cutting or removing some of the 
piles of the pier. When the tide rose the pontoon floated, and it 
was moved from time to time by means of the chains by which 
it was fastened, so as to bo opposite that part of a ^loping gangway 
at which it was most conven'oht to land, aoe©H: ; ng to the state 
of the tide; it was moved about sixty-four feet, or own length. 
The gangway between tie piynioon and the pier was removed at 
night; and two of the railway company’s workmen wei- con¬ 
stantly employed upon the pontoon to work the chains”* nd 
winches for moving it. It was held that the railway compaifr* 
were not in occupation of land and wore not rateable: that the' 
grounding of the pontoon at low water did not amount to an 
occupation of land : that the pile driven into the soil was not, 
under the control of tin railway Company and was of no use to 
them, but was under the control of the corporation, ( who might 
take it away if they chose, and might also order that the chains 
which were attached to the pier should bo cast off. 

This decision turned almost entirely on the special facts of the 
case, which resemble most closely those which were considered 
in iVaikim v. M&tm-nexl-Graecsmd (z). Grant, v. Oxford Local 
Board (a), and Forrest v. Greenwich Overseers (b). In the first 
two of those cases the owner of the floating vossel was held not 1 
to be in occupation of land, while in the last he was held to be 
in occupation and to be rateable. 

Moorings in the bed of a river. —The class of cases with which 
we now have to deal has given rise to some apparant.if not real, 
conflict of judicial opinion. 

In Watkins v. Milton-next-Gravescnd(v), the conservators of 
the Thames, who were the owners of the bed of the river, and 
of certain “ moorings ” fixed therein, granted the appellant the 
permission (and, as the court assumed, exclusive permission) to 
fasten a coal bulk to the moorings, until either party should give 
one month’s notice to determine the licence. 

The appellant agreed to pay £80 annually towards the main¬ 
tenance of the moorings, which consisted of two large iron fan¬ 
shaped screws, screwed into the bed of the river to a depth of 
about eight feet, and connected together by chains, fastened to a 
central ring, to which the appellants’ hulk was moored. The 
hulk was moored entirely by the stem, and swung with the tide, 
changing its position : it never took the ground. The hulk had 
neither sails nor engines, and had been five years at its moorings 


(2) Q868), L . R. 3 Q. B. 360, infra. 

(a) (1868), L, E. 4 Q. B. 9, infra, p. 472, 
(0) (1868), 8B.AB. 890. supra, p. 468, 
(O (1868), Tj, Ji. 3 Q. B, 350, 
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■without removal; it could be towed away, and in the ordinary 
course required removal for repairs about once in five years. Ifc 
was held that the appellant was not rateable, because he was 
not the occupier but had only a .licence to use the moorings. 

Black burn, J.,(4) : 

“I tlij,ik the*:moorings are bo attached to this part of the soil of the 
river, if the ap pellant was the occupier hi ih.o lpoonngs, he would be 
<b curup • of th( suit . . . 'There may he a grant of many oaseimentw 
wh.W are convoyed sololy to one person, and yet do not confer any oec upa- 
tKu, such as a wuylea^e to carry coals from a colliery to tlie sea-shore ; an 
•important right confined to that, colliery alone; that does not make the person 
who has the sole use of a private way over the land iv/i cable; or in tho more 
familiar case of a lodger, who has the sole right to the use of certain rooms 
in .> hojise, he is not made ly that means rateable, if the agreement is that 
thf) tenant of the house shat retain tho possession, as in the general case of 
a lodging ho does, for tho pi‘pose of looking after the management of it; 
tho lodger is really the inmate." Whenever that happens the lodging-house 
keeper is rateable, although the lodger is tho person in possession ; ami 
although he would have a good action against the landlord if ho were to put 
another lodger in occupation with him.” 

This decision was followed by Cory v. Churchwardens, etc. of 
Greenwich (e) $ in which the appellants were owners of a coal 
derrick permanently moored in the Thames, by two single-fluke 
anchors on the shore side, by two stones on tho channel side, and 
by two stream anchors at the head and stern. The anchors and 
stones were merely dropped into the river, and the stones were 
not embedded in the soil. The anchors and stones could he 
hauled on board the derrick by the machinery thereon, and the 
derrick had, in fact, been moved from another position, bringing 
her stones and anchors with her, to the position occupied at the 
time of the rate. The moorings were put down by the appellants, 
by permission of the conservators of the Thames, to whom they 
paid a rent, and who retained the right to remove the moorings, 
if they deemed it inexpedient that they should remain. On 
these facts it was held that the appellants were not rateable, 
because the anchors and stones were mere accessories of the 
derrick, and were movable things not susceptible of occupation ; 
tho derrick being merely anchored at the spot where she floated. 

The case of Cory ?*. Bristow.—The question of rateability was 
raised again in Cory v. Bristow (f) with regard to the same (and 
another) derrick, on facts slightly different, or differently stated. 
It was found that the derrick was moored on the land side by two 

(d) Zj. B. 3 Q. B., at pp. 355—357. 

(e > (1872), L. R. 7 €. T\ 499. The case is of somewhat doubtful authority iu 
cousoquence of the decision in Con( v. Bristol // (1877), 1. App. Gas. 262, infra . 

(/) (1877), 2 App. Cas. 262. The facts are sotout in detail iu L. K. 10 C. P. 504. 
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single-fluke anchors placed in holes dredged out, large enough to . 
contain the whole of the anchor, to a depth of seven feet bolow 
the bed of the river, the holes being afterwards filled up ^th 
ballast. The stones were similarly sunk in the bed of the river, 
and it was impossible for the derrick to lift the anchors and stones. 
Another derrick belonging to the appellants was similarly mooi ed, 
save that the anchors, being heavier, sank by their own weight, 
and fan-shaped screws instead of stones were used. I 'hesc'screws 

and anchors could not be weighed by the derrick in the ordinal y 
way. The moorings were laid down by permission of the 
conservators, the work being done by their men but P«d f «S tyr 
the appellants. The derricks had been moored at the same lace 
for some years, but daily changed their position shghtly with the 
ebb and flow of the tide ( 9 ). It was held by the House of Lords 
that, although the conservators of the Thames might t ovie ,r he 
moorings to be removed on giving a weeks notice, the appe a _ 
were in occupation of a part of the soil and bed 
Lord Caikxb 3aid (li ) : 

« Yon have hero moorings which are clearly tired into and bedded in the . 
soil of the river Thames jnst as much as if piles had been driven ten or ** <m ^ 
feet deep into the soil, and if you And any person m occupation 
moorings, and that occupation is a beneficial occupation, the person so 
occupying is occupying hereditaments within the statutes wh.cl. create 
ohargeability to the assessment to the poor. | After distinguishing t, le ctuse 
from Watbns v. MUton-tmt-Oravamd (i), on the ground that there the 
moorings belonged to the conservators, not to the person rated Lord Cajuns 
continued :] It remains to look more accurately at what is the character 
of the occupation of the appellants, and how it is that they come to have the 
occupation of these moorings. For the purpose of rating it might indeed, 
ha sufficient to look at the mere fact of occupation (*). They are found in 
occupation of that which is to thorn a valuable occupation of *hm fixed 
property, and are therefore rateable, even though it might turn out that tlieir 
occupation is a wrongful one, or one the propriety of which they cannot, 
iuHtify But it appears to me that their possession of the moorings is a 
rightful one, and is itself to be designated, according to the most accurate 
expression, an 4 occupation of the moorings* 

And Lord Hathekley said (l) that the right of the conservators 
to order the removal of the moorings on giving a week s notice did 
not interfere with the exclusive possession of the appellants so 
long as it lasted (ni). 

(g) It is not expressly stated, hut it may be inferred, that th- derricks never 

took the ground at low water. 

(h) 2 App. Gas., at pp. 271, 273. 

h) (J86S), L. B. 3 Q. B. MW, supra, p. 469. 

irk} Compare the oases cited above, at pp. TO 

mo Ami Cas. at p.-27fi ; the passage i« cited supra, p. 30. 

/ tomirt It will is until the will he determined, an occupier . p>'i Lord 

supra, p ’S55 ; sec also It v. East London Waterwor ks (1«52), 21 L. J. M. C. 1-1, 
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The Oxford University Barge Case. —In Grant v. Oxford Local 
Board (n), the Oxford University boat club were rated in respect 
of their barge at Oxford. The facts were thus stated in the 
case : The barge (or house boat) floats on the river, and is 
moored at a distance of about thi.-fcy feet from the bank by means 
of two iron rings, which are fixed to the barge, and pass loosely 
and movably round two solid fixed posts, driven into the bed of 
the river, allowing the barge to rise and fall with the water. In 
some very dry seasons the barge rests on the bed of the river fora 
short time. The barge, though capable of being moved, is never 
in fact moved from its station. Four smaller posts support a 
movable gangway between the bank and the barge. The bank 
belongs to the Dean and Chapter of Christ Church, the bed of the 
river to the corporation of the city. All the posts were driven 
into the bed of the river (more than twenty years before the 
making of the rate) for the purpose for which they were used, but 
without the leave or licence of the corporation or of any other 
person, and no rent or Ouher acknowledgment has ever been paid. 
It was held that the boat club were not in occupation of land and 
were net rateable. Cockbiirn, C.J., said (o) : 

'* There is nothing to show that the posts are not at the present moment 
in the occupation of the owners of the soil. The posts have been permanently 
fixed in the soil; how >y ctuno to be fixed, by whom, or by what authority, 
does not appear. Whet it was by permission of the owners of the soil or 
not, wo do not kne , o: whether it was a mere act of encroachment and 
trespass. But there is nothing to satisfy me that the University boat club 
have the exclusive enjoj mont of these posts in them. I! see nothing which 
at all satisfies me that any other person, navigating that part of the river, 
were minded to treat these posts as a more mooring-place in the bed of the 
river for the general convenience and accommodation of the public, and 
came and att, checl other barges or vessels to o*. i of these posts, or did any 
other act which might interfere with the assumed enjoyment or occupation 
of these posts on the part of the boat club, the bo it club would have a remedy 
by action of trespass or otherwise against the persons so interfering with 
this resumed right on their part. There does not seem to be any exclusive 
occupation in the club, and inasmuch as exclusiv occupation must necessarily 
be the foundation of their rateability, it seems »o me it would be wrong in 
this case to say that this property in their hands is capable of being rat ed " 


It must be noticed that this decision rests almost entirely on the 
absence of proof that the boat club had A any legal title to the 
exclusive use of the posts. But it was said in the House of Lords, 
in Cory v. Bristow (jp), “ for t,. 3 purpose of rating it might indeed 
be sufficient to look at the more fact of occupation 99 ; and in 


supra , p.857, and Electric Telegraph Co, v. Salford (1855), 11 Ex. 181. infra , 
p. 480. 

in) (1868), L. R. 4 Q. B. 9. (o) L. R. 4 Q. R., at p. 13, 

(p) (1877), 2 App. Gas. 262, at p f 273 ; vide supra, p, 471, 
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R. v. Leith (q), in the course of the argument, Lord Campbell, 
C.J., said, “ for the present argument, we must assume the 
occupation to be rightful.” 

Now, if it was true that the boat club were in fact tho only 
persons who had used the posts, and if the assumption be made 
that the posts were fixed and used lawfully — ue„ by leave and 
licence of the owners of the soil —then it is by no means clear that 
the boat club could not have brought an action against a 
trespasser who interfered with their occupation (r), and the test 
applied by Cockburn, C.J., would have led to a conclusion 
contrary to that which he arrived at. Apart from the question of 
title, it seems very difficult to say that the boat club were not as 
much in occupation of land by means of their posts and the use 
of them as were tho appellants in Cory v. Jiristow («), and as 
long as the barge remained between the posts no other vessel 
could float there. 

(,,) (1852), 1 E. & B. 121, at p. 181 ; cited abovo on p. 71. 

(r) See Dyson v. Collide (1822), 6 B. & Aid. 600; Harper v. Charlesworlh 
(1H25), 4 IV & 0. 574, at p. 585, which shows that actual possession is sufficient to 
enable a party to* maintain trespass against, a wrong-doer* 

(s) (1877), 2 App. Gas. 262 ; see especially the remarks of Lord Cairns, supra 
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In what cases tramways are rateable.—The first question 
to be determined is whether the person who has a Tight to use a 
tramway is an occupier of land at all : if he is not, and has a 
mere easement, then he is not rateable. Ill li. v. Jolliffe (a) the 
appellant, for the purpose of working his coal mines, made an 
arrangement for the use of the existing wagon-ways of an 
adjoining landowner, on payment of a certain sum of money per 
ton of coals carried; It was held that the appellant had a mere 
right of passage, “which was an easement, and that he was not in 
occupation, and was therefore not rateable in respect of the 
wagon-wavs. But in IL v. Bell ( b ) the defendants had taken a 
lease of wayleaves from the Dean and Chapter of Durham over 
land in the hands of their tenant (c), and under the powers of 
the lease made a railway, or wagon-way, with sleepers and rails, 
erected a bridge, levelled the ground in many places, fenced the 
railway, put up gates across it (which were kept locked by tho 
defendants) and erected two houses for the gate-keepers. It was 
held that the effect of the exercise of these powers was to put 
the defendants in exclusive occupation of the land (d). Lord 
KtiNYON, C.J., said: 

“ One ground of argument is that, because the Dean and C hapter could 
only grant a wayieave (o). therefore nothing more than a wnyleave passed to 
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(a) (1787), 2 T. R. 90. This case is explained in Roberts v. Aylesbury (1863), 
1 E. & B. 423. 

(b) (.1798), 7 T. R. 598. t ^ _ , ■ A1 

(c) The lease to the agricultural lessee reserved to the dcam and chapter the 
right fco grant wagon-wavs on payment of compensation. 

(d) CL Midland HaiLCo.v. 'Cambridge Union (1907), 1 Komfcam, 140; supra 

p. 59. * • ■ 

(#•) J>. } because the soil had already passed to the agricultural lessees. 
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fcho defendant*; but wo are not to inquire into the titles of the occupiers*. 
If a disseisor obtain possession of land, he is rateable as the occupier of 

»'*</>• 

In this case the defendants, by means of their fences and 
gates, excluded all persons, except their own servants, from 
passing over or using the surface of the rails, or any other part 
of the land used as a wagon-way. The principle of the decision 
was carried still further in Pimlico Tramway Co. v. Greenwich 
Union .(</), in which it was held that a tramway company who 
laid down a tramway in a highway were rateable as occupiers, 
although the soil of the highway was vested in the highway 
authority, and the public had the right to pass over the surface 
Of the rails as part of the highway. Blackburn, J., said (ft): 

“ Under the Tramways Act, 1870, authority is given to the promoter*, 
under certain conditions, to Jay down along tlie roadway a tramway, and to 
make it in such a way that along that tramway there may be run a carriage 
with wheels having a flange going into a groove or space which keeps it upon 
the line; and the tramway is laid down solely and entirely for the purpose of 
facilitating tlie use of such carriages, with these flanged wheels, along that 
portion of the ground over which the tramway is made. . . . They (the 
company) arc occupiers of land to the same extent and in the same manner as 
in the cases which are now perfectly well established, and of everyday 
occurrence, where a gas company or a waterworks company lay in the road 
their main pipes. , . . By s. 34 of the Tramways Act, 1870. when the tram¬ 
way is laid down the promoters may use on it carriages with flange wheels, 
or wheels suitable only to run on the rail prescribed by such Aot, and subject 
to the provisions of the special Aot and this Act, the promoters and their 
lessees shall have the ‘exclusive use of the tramways for carriages with 
flange wheels, or other wheels suitable only to run on the prescribed 
rail 1 ” (0* 

The important points to be noticed in this case appear to be 
that the tramway company had (and exercised) a right to place 
and permanently keep in position a metal rail attached to the 
toil, and to keep a groove by the side of that rail free irom 
obstructions : and, further, to use that rail and groove in a 
peculiar manner, to the exclusion of all other persons from that 
mode of user (ft). 

(/) Of. Holywell Union v. HcUkyn District Mines Drainage Co. t [1895] A. C. 
117', supra, pp. 66, 70. See also p. 71, note (c). _ 

(a) (1878), li. H. 9 Q. B. 9. (h) L. R. 9 Q. B., at pp. 13, 14. 

(i) By s. 64 of the Tramways Act, 1870, a penalty i i imposed on persons (other 
than the promoters) using the rail with flange wheels, or wheels suitable only for 
the rails. An instance in which this penalty was enforced will be found in 
i bottom v. Guest (1880), 6 Q. B. IX 70, 

(k) Compare Wakefield and District Light Railways v. Wateficld Corporation , 
[1907] 2 K." B. 256, at pp. 267, 271; affirmed in H. L., [1908] A.O. 293. The case 
decided that a light railway, laid in the public highway, was “ land used only as 
a railway ” within 8. 211 (1) (6) of the Public Health Act, 1876, and therefore 
entitled to the exemption created by that auction, in respect of the general 
district rate, 
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In Holywell Union v. Halkyn District Mines Drainage Co. (I), 
the drainage company were held rateable as occupiers of a tunnel 
used for draining a mine, although the mining company had and 
exercised the right to lay down a tramway in the tunnel: the 
question whether that tramway eouK be separately rated has 
been already considered (m). 

In^New St. Helens Tramways Co. v. Prescot Union (n), where 
the corporation of a borough let their tramways to a company, 
and constructed the electrical equipment (of cables, posts, over¬ 
head wires, etc.) for working the tramways by electricity, which 
was generated at a station belonging to and occupied by the 
corporation, it was held that the whole of the electrical equip¬ 
ment (which was in part used for supplying electricity to persons 
other than the company) was in the occupation of the corporation 
and not of the company, including the wire which was only used 
for supplying electricity to the tramways. 

The method of valuing tramways.—The rating of a railway 
obviously suggests a close analogy to the rating of a tramway. 
In the case of a tramway which deals with comparatively short 
distances, questions of “ contributive value ” are less likely to 
arise than in the case of a railway(o), and the “parochial 
principle ” of calculating rateable value from the receipts and 
expenses in each separate parish must bo followed as closely 
as the circumstances admit. In London Tramways Co. v. 
Lambeth (p) the system of tramways extended its branches into 
several parishes, while in some of the parishes two or more 
converging routes united and ran over one set of rails. The 
assessment sessions appear to have considered it to be impossible 
to ascertain the precise earnings in each parish, and therefore 
credited to each parochial section a mileage proportion (q) of the 
earnings of each route in that parish, so that where two or more 
routes ran through the parish, that parish had the benefit of a 
share in the earnings of each route- 

In London United. Tramways v. Brentford Union (r), the tram¬ 
ways to be valued formed part of an undertaking, partly within, 

(l) [1895] A. 0. 117, mpa, p. 65. (m) Supra, p. 67. 

(n) (1904), 1 Konstain, 160 ; supra , p. 69. 

(o) Vide supra, ipp. 266—815. Aim see p. 270 as to tt e application of tho 
“parochial principle” to railways. On p. 837 will bo fouud a summary of the 
method of valuing a line of railway. 

( P ) (1874), Ryde’s Met. Rat. App. 303. The case illustrates the way in which 
several questions of detail may be dealt with, and specimens of valuations are 
given in the report. The judgment is also reported, 81 L. T. 319. 

Cf, Mclbotime Tramway Co. v. Mayor , etc. of Fitzroy, [1901] A. C. 153, at 

(r) (1907), 70 J. P.225 ; 71 .T. P. 249; 1 Konstftm,87 ; 2IConstam, 410. Iu the 
report of the proceeding* at tho Middlesex Quarter Sessions, 1 Konstam, 87, will 
be found specimens of valuations and discussion of questions of detail, on which 
no decision was givep in the High Court or Court of Appeal, 
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,but mainly outside the metropolis, and extending into many 
parishes. Both parties agreed that it was impossible to ascertain 
accurately the actual earnings in each parish. The appellants 
had first ascertained the total rateable value of the whole under- 
taking, as though it had been in one parish : from this total they 
deducted the estimated rateable value of the buildings and other 
property indirectly productive of value ; and the residue, which 
represented the rateable value of the directly productive lines, 
they divided among the parishes in proportion to the number of 
car-miles run in each parish The respondents made a separate 
valuation in. each parish, beginning by taking the gross receipts 
in that parish estimated in the following way: over different parts 
of the undertaking, the cars ran on different services, and the 
gross receipts of each service was taken, and the average receipts 
for each car-mile on such service were ascertained, and this figure 
(multiplied by the number of car-miles run in each parish) was 
taken to represent the gross receipts of that service in that parish. 
Where more than one service ran through a parish, the gross 
receipts of each service in that parish were ascertained in this 
way, and the results were added together. The sessions had 
adopted the appellants’ method, and this decision the Court of 
Appeal (s) refused to disturb, holding in effect that, where absolute 
accuracy was clearly impossible, it was for the sessions to deter¬ 
mine what was the best method of calculation. Buckley, L.J., 
said (t): “ If the quarter sessions treated that as a measure 
which was not a measure, that is wrong in law, and we can set 
them right; but if they have treated that as the best measure 
which was not the best measure, that is only an error as to 
matter of fact, and we cannot set them right *’ («). It may be 
useful to note the following points : (1) The objection made to 
the appellants’ method of calculation (stated above) was that it 
treated all car-miles, wherever run, as of equal earning capacity, 
whereas in fact they were not so. But this same defect (if it was 
one) affected also the respondents’ calculation, to some extent: 
for they treated the car-miles on each service taken by itself, as 
ol equal earning capacity, and started with average receipts over 
each service as a whole, adding together (where more than one 
service ran through a parish) results each one of which was open 
to the objection which they made to the appellants* calculation. 
(2) The earnings of a tramcar over a given section of line cannot 
be estimated merely by noting the number of passengers riding 

(.$) It is not clear that the High Court fully appreciated the effect of the appcL 
lants’ calculation, for though they decided in favour of the appellants, they Heem 
not to have approved of their calculation ; sec 21 Konstam, at p. 420. 

(t) 2 Konsfcam, at p. 482, 

( 2 *) Compare the judgment of Lord H anbury, in Mersey Docks v. Birkenhead. 
[iCOl] A. 0. 175, at pp. 179, 180; mpra > p, 222. 
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therein on that section ; for a passenger may not travel the 
whole of the distance for which he has paid, and a car which is 
only half full, if the passengers travel half the distance for which 
they pay, is earning as much as a full car, if the passengers in 
that car travel the whole of the distance for which they pay. 

Advertisements in tramcars.—In North Metropolitan Tram- 
ways Co . v. St. Mary , Islington (x), a (Question was raised whether 
a sum of £1,768 received for advertisements on the cars of the 
company should be brought into account, the company contending 
that it was a mere profit of trade, not arising out of the rateable 
hereditament at all. The assessment sessions rejected this con¬ 
tention, and the decision is clearly right. It is true that the 
advertisements are not affixed to the rateable hereditament, but 
to the cars, which are chattels, and belong to the hypothetical 
tenant. But it is impossible to argue that the hypothetical 
tenant, in considering what rent he would pay, would ignore the 
fact that by taking the tram lines and putting cars thereon to 
be used by the public, he would be enabled to earn from adver¬ 
tisements a sum of £1,768, which the cars could never earn if 
they stood in a private yard. Assuming that the receipts from 
the advertisements are profits of trade, and therefore not rate¬ 
able, still the profits of trade will affect the rent-which will be 
paid for a hereditament if that hereditament affords peculiar 
advantages for carrying on the trade (y). Whether the whole of 
the receipts from advertisements, without any deduction what¬ 
ever, should be brought into account, is a question of fact to be 
dealt with by the sessions. 

Stables and stations connected with tramways. —After ascer¬ 
taining the net receipts of the tramway company there must be 
deducted, at some stage of the calculations, a sum to represent the 
gross value of the stables and stations ( z), and the rates thereon, 
in the same way as a similar deduction is made in respect of 
stations in valuing a line of railway (a) : for the net receipts are 
earned by the stables and stations together with the line, and if 

(i x ) (1874), Rvde’a App. 112. 

( y ) See >V. v, Grand Junction Hail. Co. (1844), 4 Q. B. 18, supra, pp. 252, 253. 

(*) Including, in the case of tram ways worked by electricity, the generating 
.station, it it belongs to the tramway company:. see London United Tramways y. 
JJrontpnd eUnion' (1907), 2 IConstarn, 410, at pp. 414,416. Where the tramway 
company have no generating station, and have to pay for electrical energy, the sum 
paid must be treated as a working expense. This method appears to have been 
adopted in Melbourne Tramway Co, v. Mayor , etc. of Fitzroy, [1901 j A. C. 158, at 
pp. 171, 172. 

(a) Vide supra, pp. 255—258. The deduction must represent the gross and not 
merely the rateable value, and must also include the rates. In London Trumzvays 
Co. v. Lambeth (1874), Ryde’s Met. Rat. App, 103, bothpartic- went wrong ou thin 
point. 
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the stables and stations are separately rated, and no deduction 
for them is made in valuing the line,.the company will be to 
some extent rated twice over. The stables and stations of a tram¬ 
way company are, however, sometimes held by them on lease. 
The rent paid under such a lease cannot form a deduction from 
the gross receipts in ascertaining the rateable value of the whole 
system, including line, stables, and stations; but, if the rent has 
been recently fixed, it may sometimes be taken as the true value, 
and may be deducted (together with the cost of the repairs borne 
by the tenant, and the rates paid by him) from the value of the 
entire system, in order* to ascertain the rateable value of the line 
alone: for the deduction thus made for the rent is not a diminu¬ 
tion of value, but merely an apportionment between tne several 
parts of the system. 

Repairs of tramways. — In London Tramways Co . v. Lambeth (b) 
a question was raised whether the company were entitled to a 
deduction from the gross receipts in respect of the cost of repairing 
the roadway between and by the side of the rails, a duty cast 
upon the company by s. 28 of the Tramways Act, 1870. I he 
assessment sessions held that the deduction was permissible, on 
the ground that the repairs were essential to the maintenance and 
efficiency of the system. This decision has been followed by the 
Middlesex Sessions (c), possibly on the ground that in order to 
keep the tramway itself in proper repair, it would be necessary 
from time to time to take up and relay the roadway adjoining. II, 
as a matter of fact, s* 28 of the Tramways Act, 1870, imposes upon 
the promoters, on account of repairs of the highway, no additional 
expense beyond that which must be incurred in any event by them 
or their lessees, the claim, as a matter of law, to strike out the cost 
of highway repairs comes to nothing. Assuming, however, that 
s. 28 does impose an additional burden, then it must be noticed 
that the section makes it the duty of the promoters (d) to repair 
the roadway not only between the rails, but for a w idth of eighteen 
inches outside them. It is not clear how the maintenance of the 
whole of the width can be regarded as essential to the maintenance 
and efficiency of the system. Again, it is not at all clear that the 
company can be regarded as in exclusive occupation of any part 
of the roadway except the space occupied by the rails, and the 
groove for the flanged wheels, and so much of the road as is 


(b) (1874), Ryde’e Met. Rat. App. 103; 31 L. T. 819. . , 

(e) Metropolitan Electric Tramways v. Hendon Unum (L 903), unreportod; from 
tie writer’s MS. notes. , , . , , 

(d) Not of chair lessee : compare s. 34 with s, 23. If the tramway be let, tuc 
duty of repairing appears to rest on the lessors (as between them and the highway 
authority) and not qd the occupiers; see British Electric Traction Co. v. Inltiini 
Revenue Commissioners. [10021 1 K. B. 441, a' p. 450. 
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necessary to keep the rail and groove in position: so that the 
repairs of the rest of the roadway cannot be regarded as repairs 
of the rateable hereditament. It may be said that whatever be 
the nature of the repairs, the expense is rendered necessary by 
the Act in order to enable the company to earn their profits : 
and that if the profits are looked at, the necessary expenditure 
to enable the company to earn them must be looked at also. 
But (apart from the doubt whether the company would be liable 
if the tramway were let) the question is whether the repairs, and 
the cost of the repairs, are in the nature of rent-service or rent (e); 
or in the nature of a payment in kind for acquiring rights over 
the highway (/): arid if either of these questions be answered 
in the affirmative, then the cost of the repairs ought not to be 
deducted (g). On the other hand, if the cost can be regarded as 
similar to the government duty paid by a railway company, or 
the sum paid by a publican for his licence, then it ought to be 
deducted. 

Occupation o£ land by telegraph wires and posts. —Telegraphs are 
now, speaking generally, in the hands of the Crown, and are 
therefore not rateable, or are rateable under special statutory 
provision (//); but some telegraphs and telephones are in the 
hands of private persons or companies, and are not exempt from 
rating, and it may therefore be useful to note the decisions upon 
the question when the erection and use of posts and wires 
amounts to an occupation of land, and who is rateable for such 
occupation. 

In Electric Telegraph Co. v. Salford (t), the telegraph company, 
by agreement with the North Western Railway Company, had 
erected posts and wires in the ordinary way by the side of the 
railway. The posts were subject to removal at the option of the 
railway company to some unobjectionable position if their work¬ 
ing or position interfered with the operations of the railway, 
with the signals, or with new works or alterations of the line. 
Where the wires crossed a viaduct, they were collected in a 
wooden box or cover, affixed to the parapet by means of iron 
hold-fasts driven into the brickwork ; and for part of the distance 
the wires were placed in iron pipes laid down between the lines 


C) Cf, British Electric. Traction Co. v. Commissioners of Inland Revenue , 
[1902] 1 JK. B. 441. 

(/) Of. Dean and Chapter of St. Asaph v. IjUmrJuiiadr-Yn WochnanlOverseers, 
[1897] 1 Q. B. 511; infra, p. 559. 

(ff) ffA Melbourne. Tramway Co. v. Mayor, etc. of Fitsroy, [1901 ] A. 0.153, at 
pp. 160,169 171 ; the points dealt with by the judgment perhaps did not precisely 
include the cost of repairing the roadway, but they furnish a useful analogy. 

(A) bee the Telegraph Aet, 1863 (31 & 32 Viet. c. 110), s. 22 supra , p. 144. 

W (1855), 11 Ex. 181; 24 L. J. M. C. 146, 
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of rails (fc). It was held that the telegraph company were rateable 
as occupiers of land by both posts and wires (/). Pollock, C.B;, 
said (m) : 

“ There is no distinction between the occupying land, by passing through 
a fixed point of space in the air to another fixed point, or by passing in the 
same manner through land and water. Land extends upwards as well as 
downwards, and whether the wires and posts are fixed above or below the 
surface, they occupy a portion of the land. The circumstance that they are 
subject to removal to another place, if found inconvenient, makes no 
difference , . . In this case the telegraph company has the exclusive occupa¬ 
tion of the soil, When not interfered with by the railway company, and it 
seems to me that it would n ako no difference if the posts were so heavy that 
they would remain without being fixed in the ground*” 

And Martin, 13., said (n) : 

“ It is true that the railway company have a right to direct the removal of 
the posts and wires to a more convenient place ; bat that only shows that this 
company are strictly tenants at will of the soil occupied by them. That is no 
objection to the rate ” ( 0 ). 

The decision in Lancashire Telephone Co, v. Manchester. —The 

principles of the decision in Electric Telegraph Co. v. Salford (p) 
were adopted and applied to what was apparently but not really, 
a more extreme case, in Lancashire Telephone Co. v. Manchester (</). 
There the company erected overhead telephone wires, which were 
carried from their offices to the premises of their subscribers. 
The wires were supported either by poles fixed in the ground or 
by being attached to the roofs, chimneys, or walls of buildings. 
The attachment was made in the case of a single wire by an iron 
spike driven into the building, or by a bolt screwed into the 
ridge or by an iron bracket nailed to the corner of the chimney ; 
or, in the case of a number of wires, by means of standards or 
ridge saddles attached to the roofs of the buildings, and fastened 
by iron bolts or stays. The consent of the owners or occupiers 
of the lands or buildings was given by agreements, in which the 
company undertook to pay an annual rent, and to remove the 
wires and attachments upon a certain notice. The company had 
no key of the outside doors, and could only obtain access to the 

(A;) No distinction is drawn in the judgments between the wires suspended on 
posts and the rest of the wires. 

(0 All the judges mention the wires as well as the posts, and this was accepted 
as thoir decision by Cave, J., in Paris and New York Telegraph Co. v. Penzance 
Union (1884), 12 Q. B. D. 552, at p. 559. 

(m) 11 Ex. , at p. 186. (n) 11 Ex., at p. 189. 

(o) See R. v. East London Watenoorks Co. (1852), 21 L. J. M. 0. 174, supra, 
p. 867 R. v Chelsea Waterworks Co. (1838), 5 B. & Ad. 156, at p. 169, supra , 
p. 855. 

(j V) (1856), 11 Ex. 181. 

( q ) (1884), 14 Q, B. D. 267 : the facts are more fully set out in the report of the 
proceedings in the court below; 13 Q. B, D. 700. 
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rods by permission of the occupiers. It was held by the Court 
of Appeal, affirming the decision of the Queen’s Beftch Division, 
that the company were in occupation of land, and were rateable- 
Lord Esher, said (r): 

“The real question seems to ine to be—having regard to the spikes and 
brackets which are affixed to the houses for the purpose of carry ing the wires 
which are attached to them—whether the company are rateable in respect of 
all those things, the whole apparatus, affixed to the houses, flow are they 
affixed P They are . (fixed to brickwork or to wooden saddles solidly fixed to 
brickwork. What is it that keeps them where they are ? Tt is not merely 
the screws or the things which affix thorn, hut the building to which they are 
affixed; not every part of snob building, but so much of it as is really 
necessary to support them, and which building is itself supported by the land 
into which it is fixed. Therefore, it seems to me that each of these things is 
a thing which is fixed to the soil iu order to support it where it is. If 
you take so much of the building as is necessary to support these things, and 
so much of the laud as is necessary to support so much of the building, as 
being all one, then these things are fixed to the soil and so mxich of the soil 
as is necessary to keep them where they are is occupied by them. Therefore, 
in that way they occupy a part of the soil. It is not like a. right to hang 
things ($) on something which is fixed on the soil, but it is a right given by 
the owner or occupier of each house to affix these things to it, in order that 
they may be supported by the house and by the ground on which the house 
stands. . . . These things belonged exclusively to the company, and wore to 
be used solely for their benefit, and not in the least for the benefit, of the 
occupiers of the houses. Undorthe.se circumstances it seems to me that this 
case is therefore like the case of the telegraph wires fixed to posts which 
are fixed in the ground. The reason why it has been hold that they are in 
the occupation of the persons to whom they belong, is because the property 
in theni is solely the property of these persons, and that they use them solely 
on their own account, and that, the persons who have given tho right to fix 
them to the soil have no interest in them, or power over them, except the 
power of giving notice to have them removed or taken nvrny.’ 

Observations on Lancashire Telephone Co. r* Manchester.— 

Prima facie the judgment in this case, from which the preceding 
passage is quoted, goes further than the decision in Electric 
Telegraph Co. v. Salford (t), and is not easily reconcilable with 
Smithy. Lambeth AsMSwnent. Committee (it), because the telephone 
company could only obtain access to their wires on the roofs of 
houses, by permission of the occupiers of those houses. But in 
Electric Telegraph Co. v. Salford the telegraph company could 
only obtain access to their wires by the side of the line or on the 
viaduct by permission of the railway company. In Smith v. 

<r) 14. Q. B. D., at pp. 269—271, 

0) Cf. Grant V. Oxford Local Board (1309), L. R. 4 Q. B. 9, supra, p. 472; 
and Manchester, Sheffield and Lincolnshire Rail. Co. v. Guardians of Bull (1S9G), 
75 L. T. 127; supra , p. 408. 

0) (1855), 11 Ex. 181, supra, p. 480. 

(if) (1832), 10 Q. B. D, 327, supra, p. 51, 
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Lmtibeth Assessment Committee (which related to Messrs. W. II. 
Smith and Son’s bookstall at Waterloo Station) the appellants 
were held to be not in occupation, because of the general control 
which the railway company exercised over their station. It is 
true that, as far as access to the telephone wires for the purpose 
of repairing or altering them was concerned, the company had 
(to say the least) no greater rights than those given to Messrs. 
W, II. Smith and Son, who were held not to be occupiers of 
their bookstall. But the telephone company had, at all times 
and without any restrictions, the use of their wires for the 
purpose for which they were constructed, and for which alone 
they could be profitably used: the restrictions applied only to 
the alteration, removal, or repair of the wires. Where a water 
company has a pipe running under the land of a stranger, they 
are clearly rateable as occupiers of land by means of their pipe, 
although they cannot obtain access to it, for inspection, alter¬ 
ation, or repair, without the permission of the occupiers of 
the land. 

Exclusive enjoyment, distinguished from exclusive occupation 
of wires. —In Paris and New York Telegraph Co. v. Penzance 
Union (x), the company made an agreement with the Postmaster- 
General, whereby the latter was to provide and maintain two 
special wires, with batteries and other appliances, to be used only 
by the company in connection with their sub-marine cable. The 
wires were, under the agreement, to remain the property of the 
Postmaster-General; but the terms used as to the question 
whether he was to retain or part with possession were ambiguous. 
The Postmaster-General was not bound to appropriate to ti*e 
company any definite wires, and he might change them as he 
thought fit. The wires were supported on posts in the ordinary 
way; for part of the distance they were the only wires supported 
by the posts; for other parts, other wires belonging to and used 
by the Postmaster-General were also supported by the same 
posts. It was held by Cave, J. (Lord Coleridge, C.J., strongly 
doubting, but not dissenting), that the effect of all the clauses in 
the agreement was that the company were not occupiers of the 
two wires and were not rateable. Cave, L, said {y ): 

“ Suppose sit stronger injured the wires in some way that did not interfere 
with their power of transmitting messages, as, for instance, by painting 
them, or affixing advertisements to them; could the company bring an action ? 
I think not Suppose some way of utilising the wires were discovered which 
would produce a profit also without interfering with their power of trans¬ 
mitting messages, to whom would the right of so using the wires belong (z) ? 

(x) (1884), 12 Q, B. D. 552. ( y ) 12 Q. B. D., afe pp. 562, 568. 

(*) Compare (he judgment of the same learned judge in Mayor, etc. of 
Southport v. Qrmskirk Vmon, [1893] 2 Q. B., at p. 474; supra, p. 356. 
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Surely to the Postmaster General and not to the company. But if these 
things are so, the Postmaster-General is the occupier and not the company. 
On the whole, I have come to the conclusion that the Postmaster-General 
and not the company, occupies the rateable subject, and that the 'Company 
have only an exclusive enjoyment, without exclusive occupation (//). The 
case seems to me to resemble most the case of a lodging-house keeper who 
agrees that a particular lodger shall have the exclusive use of a bedroom, 
and stipulates that if the rent is not duly paid, the lodger shall give up, and 
the lodging house keeper may resume possession of the bedroqm. I appre¬ 
hend that in that case no one could suggest that the lodger was rateable; 
more especially if, as is the case here, the selection of the particular bedroom 
were to be left to the keeper of the lodging-house/’ 

This decision was followed in New St. Helens Tramways Co. v. 
prescot Union (b), in which the council of a borough, who were 
the owners of tramways, supplied to their lessees, for working the 
tramways, electricity generated at a station belonging to and in 
the occupation of the lessors. It was held that the wires con¬ 
voying the electricity to the lessees’ tramcars were in the 
occupation of the lessors. 

(«) The same distinction is drawn in Smith v. I.nmbeth Assessment < ommilUe 
(188‘3), 10 Q. 73. D. 327, supra , p. 51. 

(b) (1904), 1 Konsfcam, 150 ; mpr a t p. 69i 
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The rateability ol mines*--All mines are now rateable, either 
under the Statute of Elizabeth or under the Rating Act, 1874 (a). 
The Statute of Elizabeth expressly mentions “ coal mines” as 
rateable property, directing the rate to be laid upon “ every 
occupier of landa, houses, tithes impropriate, or propriations of 
tithes, coal mines, or saleable underwoods ” (6). In consequence 
of the express mention of coal mines, it was decided that the 
ma^im “ erpresmp. unins cst excluMo alterim ” applied, and that 

(a) 37 & 38 Viet, c, 51; see Appendix I,, infra, 


(b) bee pp. 2, 8, supra , 
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therefore no mines, other than coal mines, were rateable. The 
earliest reported case upon the point is Lead Co . v, Richard - 
non ( c) 9 from which it appears that in 1762 lead and tin mines 
were not in practice rated. The court gave the following reasons 
for their decision: that mines, other than coal mines, are 
governed by particular laws, which give tbo right of working 
to other persons than owners or lessors, or persons having any 
right of property in them, and that there is infinite expense 
and uncertainty in finding lead mines. 

In the later cases the “particular laws” relating to the 
working of lead and other mines were made a foundation for 
a contention that the mining lessees, or persons working the 
mines, were not occupiers, but had merely a liconc to enter 
and dig for minerals, the occupation remaining vested in ibe 
owners or lessors. The special expense and uncertainty may 
no doubt properly be considered as long as they are regarded 
merely as showing a reason why the maxim “ exprmio mins 
'Ht exclusio alterius 1 should apply to the construction of the 
statute; but expense and uncertainty ought not to be regarded 
as a reason for exempting lead and other mines from rateability 
if they are witbm the words of the statute (d). This, however, 
was not very clearly established when Lead Co. v. Richardson 
was decided, .'or the court caused special inquiry to be made as 
to whether lead and tin mines were in practice generally rated, 
as though the practice could affect the construction of the Act (c). 
In Rmols v. Cells (/), however, Lord Mansfield seems to regard 
the uncertainty attaching to lead mines merely as a reason why 
lead mines are not within the statute 48 Klliz. c. 2. In R . v. 
Cunningham (g) and in JR. v. Bilston (h), it was assumed that iron 
mines, not being named in the statute 48 Eliz. c. 2, were not 
rateable. In R. v. Sedglety ( i ) it was held, on the authority of 
the earlier cases, that the maxim “ expressio uncus '* having been 
applied and acted upon for a long time, must prevail (A). A 
final attempt to review the earlier decisions was made in 
Morgan v. Crawshay (0, in which the House of Lords declined 
to disturb the series of cases which had decided that the maxim 
applied. The decision was followed three years later by the 
passing of the Eating Act, 1874 (m). 
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Quarries and mines, how distinguished—At a time when mines 
(other than coal .mines) were held not rateable, it was more 
important than it is now to distinguish between mines and 
quarries. A brief reference to the decisions may therefore be 
•sufficient. In 1?. v. Scdgleij (n), it was held that the question 
whether particular works were a quarry or a mine was rather 
a question of fact than of law; and in 11. v. llrettcll (o) and 
7i‘. v. Dirrnsfonl (p) that the principle of law is to look to the 
mode in which the article is obtained, and not to its chemical 
or geological character. On this principle it was held in R. v. 
Sedgbif that limestone workings forty or fifty yards below the 
surface, approached by perpendicular shafts and tunnels, were 
?ninos, and therefore not rateable; and in h\ v. Brcttdl that pits 
containing glass-house pot clay and firebrick clay, worked by 
means of shafts forty or fifty yards deep, were also mines. It 
had been held in the earlier case of /i. v. Aiberbvry (q) that lime 
works, at or near the surface, were not mines and were rateable ; 
and a similar decision was given in R. v. Woodland (r) with 
reference to slate works, which (though in many places upwards 
of fifty yards deep) were not approached by shafts, and were 
commonly worked by daylight, though a level had been known 
to be driven one hundred yards underground. 

Exemption ol property connected with a mine.—In 1L v. BiU 

ston (s) f in which it was assumed to be already well established 
that iron mines were not rateable, it was held that the exemption 
extended to an engine which was useful (and used) only for 
pumping water from the mine for the purpose of working the 
mine. It is not quite clear from the reports (t) what was the 
real effect of the decision: the judges may either have decided 
()) that the engjne was not rateable because it was part of a 
non-rateable mine; or (2) that the engine was not rateable 
because it was not in itself a source of profit. If the former was 
the point decided, then (assuming the judges to be right in fact) 
they no doubt stated the law correctly, as it then stood (u ); if 
the latter alternative was the ground of the decision, then the 
decision is clearly no longer law. In Talargoch Lead, Mining 
Co. v. St Asaph (x), the appellants were held rateable in respect 
of a watercourse occupied by them for the purpose of working 

(n) (1881), 2 B. & Ad. 65. (o) (1882), 3 B. & Ad. 424. 

(p) (1835), 2 A. k E. 568. (q) (1801), 1 East, 634. 

(Y) (1802), 2 East, 164 : see also Jfv\ v. Brown (1807), 8 East, 528. 

(s) (1826), 5 B. & G. 851; 8 D. & Ry. 734. 

(t) See the discrepancy between the two reports above died, pointed out In the 
note to Cluest v, East Dean (1872), h. R. 7 Q. B. 334, at p. 839. 

(u) That is, before the Rating Act* 1874 (37 k 88 Viet. c. 54), bad enacted that 
mines, other than coal mines, should be rated. 

(x) (1868), L. R. 8 Q. B. 478. 


VIQNl i° 


Mines. 



[Pakt iii; 


machinery connected with a lead mine. In that case R. v. 
Bilston was questioned; and again in Guest v. East Dean (y), in 
-which the appellant was the owner of iron mines, and rented 
two acres of surface land, partly over and partly adjoining the 
mines ; he occupied the mines and surface together, using the 
surface for the purpose of working the mines and getting the ore, 
and he had erected thereon buildings, machinery, workshops, 
and tramways. It was held that the appellant was rateable in 
respect of the surface land with the buildings, machinery, work¬ 
shops. and tramways, though the surface land, etc., without the 
mines would be practically valueless, and the land, buildings, etc., 
were occupied in connection with the non-rateable iron mines. 

The definition of the term “ mine ” in s. 7 of the Rating Act, 
1874 (z), now determines what property is to be rated with and 
as part of any tin, lead, or copper mine made rateable by that Act . 

What amounts to occupation of a mine.—In some of the earlier 
cases an attempt was made (and sometimes with success) to 
show that the mining adventurers working the mines were not 
the occupiers : thus, in R. v. Baptist Mill Go. (a), Bayley, J., 
said that the mining adventurers might be considered as servants 
working for the owner of the soil, receiving as a compensation 
for their labour and expenses, a certain part of the profits. And 
in R. v. St. Austell (b), it was held by the same judge that the 
adventurers had not the sole and exclusive occupation of the 
mine, but had only the sole and exclusive privilege of working 
it (c). But'the decision in R. v. St. Austell upon this point 
appears to be overruled by Roads v. Overseers of Trwmpington {<1), 
Kittow v. Liskeard Union (<■), and Holy well Union v. llatkyn 
District Mines Drainage Co. (/). 

Mining lessees formerly not ratedbecau.se of the risk..Probably 

in order to minimise the effect of the decisions that mines other 
than coal mines were not rateable, the courts at an earlier date 
made a distinction, holding that the produce of such mines 
(when reserved in kind) was rateable, although neither the 
mines themselves nor rents payable in money to the lessors of 

(y) (3372), L. B. 7 Q. B. 334. See also the explanation of this ease in. Kittow v. 
Z/is heard Union (1874), Jj. B. 10 Q. B. 7, in which, it wae expressly decided that 
surface works are rateable, though occupied iu connection with a mino which is 
not rateable; and Bbackburm, X, at p. 13, held that R , v. , Bilston (1826), 
5 B. & C. 8.51; supra, p. 487, was wrongly decided. 

(s) 37 & 33 Vict. c. 54 : set out in Appendix I. 

(a) (1313), 1 M. & S. 612, at pp. 620, 621. 

(b) (1822), 5 B. & Aid. 693, at p. 700. 

(e) Compare a similar decision in an action of ejectment (Hanley \\ Wocul 
0819), 2 B, & Aid. 724). 

( .) (1870), h. E. 6 Q. B. 56 ; p. 57. 

(e) (1874), L. B. 10 Q. B. 7; * <pra, p, 57. 

(/) [1895] A, C v 117; snpra } p. 65, 
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such mines wore rateable. This has been called “ a mere device ’* 
to escape from the construction put upon the statute (g ) : the 
decision appears to be wholly illogical, and Blackburn, J. f in 
Hoads \\ Tnmfingioii (h), said that “ the doctrine is very peculiar 
and rests upon authority alone/' 

The earliest case on the subject is Bowls v. GeUs(i), in which 
the plaintiff, as lessee of the Crown, was entitled to and was 
rated for “ lot and cope/' The duty qf “ lot ” is the thirteenth 
dish or measure of lead-ore got, dressed, and made merchantable, 
at all the lead mines in the parish; and “ cope** is 6d, for every 
load or nine dishes of lead-ore raised at such mines (k). The case 
found that the duties of lot and cope were received by the plaintiff 
without any risk or expense in working the mines : that in the 
year 1775 (when the rate was made) the duties amounted to tho 
clear sum of £500, but that they were uncertain and varied every 
year. Lord Mansfield, in holding the plaintiff to be rateable 
for both “ lot ” and “ cope/’ said (l): 

“ Lead mines are not within the statute, 43 Eliz. c. 2. They are in them¬ 
selves uncertain, and may prove unsuccessful to the adventurers. Taxes, 
therefore, upon the adventurers would he hard, and they are excused. But 
the person, lord or landlord, who in case they do prove of value, receives a 
stipulated benefit from the profits or value of them, is not excusable upon 
the same ground . . , Where the adventurer or lessee of the mine pays 
nothing, it is no double tax in any light : because the lord pays, not for that 
which the lessee or adventurer is excused from paying for ; hut the lord pays 
for his own. It is not a mere casual profit, but an annual revemie, if any ; 
and very different from the casual profits of a manor, which are not annual, 
for there may he none for years ” (m). 

On this passage it may bo remarked that risk and uncertainty 
of profit may be a good reason why the Statute of Elizabeth 
was not extended to lead mines, but cannot form a reason for 
exempting from rateability property which is within the statute. 
The risk no doubt affects the quantum, but cannot get rid of 

(a) Van Mining Go. v. Llanidtoea (1876), 1 Ex. D. 810, at p. 817. 

lh) (1870), L. R. 6 Q. B. 56, at p. 64. 

(i) (1776), 2 Cowp. 451. This case was followed and approved by Lord 
Kenyon, C.J., in R. v. St. Agnes (1789), 3 T. R. 480; but apparently doubted by 
the same judge in R. v. Parrot (1794), 6 T. R. 593. 

(fc) It is to be noticed that “ lot” was payable in kind and “ cope ” in money, 
though the court made no distinction between tho two. In R. v. Trernayne (1832), 
d B. & Ad. 162, at p. 169, Parke, J., said : “ The distinction was not pressed on 
the attention of the court (in Bowls v. Gells), and the principles on which such 
property is rateable were not so well understood as they are now.” See also per 
Lord Ellenbouough, C.J.: R. v. Pomfrct (181G), 5 M. & S. 139, at p. 142, cited 
infra , p. 492. 

(J) 2 Cowp., at p. 453. 

(m) The last words hero cited refer to R. v. VaneUwall (or Vandevelt) (17601, 
2 Burr. 991, in which the lord of a manor was held not rateable in respect of the 
casual profits of tho manor. The judgment as reported seems to be based on the 
practice of not rating such quit-rents and profits; but the decision is more properly 
founded on ** the objection of double-rating tho same property in the hands of the 
landlord as well as the tenant ” (/£, v. AIberbyry (1801), 1 East, 584, at p< 535). 
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liability to be rated. If we apply the measure of value first 
introduced by the Parochial Assessments Act, 1886, s. 1, it is 
plain that the greater the risk the less will be the rent at which 
the property might reasonably be expected to let; but if there 
be in fact an occupier at all, he would probably be willing to 
give at least a nominal rent. 

It is further to be noticed that in Howl# v. Gelh (w), no notice 
was taken of the question whether the person rated for “ lot and 
cope ” was liable to be rated as an inhabitant, or as an occupier 
of lands, etc,; nor does it appear from the report whether tlio 
person rated was or was not an inhabitant resident in the parish. 
In \7 r i6, the date of the decision, an inhabitant was rateable in 
respect of his ability, from whatever source derived, whether from 
real or personal property (o); and could only escape by showing 
that, if he were rated, there would bo a double rating of the 
same property in the hands of both landlord and tenant,—an 
objection which could not arise where the mining adventurers 
were not rated in respect of the mines. 

Dues in kind rateable ; rents not rateable.—In the next case, 
IL x, Bishop of Rochester (p\ the question was raised..whether 
mining lessors (not being inhabitants ) were rateable in respect of 
rent reserved in money, and it was held that they were not, on 
the ground that they were not in occupation of anything within 
tho statute, 43 Eliz. c. 2 ( q ). But three years later, in R. v, 
baptist Mill Co . (r), it was held that persons receiving dues in 
kind, and not in money, were rateable as occupiers. In that 
case the lord of the manor being entitled to a lot, toll, or free 
share of all calamine raised within the manor, in the proportion 
of one part .in four, demised his rights to lessees (none of whom 
resided in the parish), at a rent of £210 per annum. The lessees 
received the lot, toll, etc., from the miners who raised the 
calamine; but the lessees were not in occupation of any land or 
buildings in the parish, unless the lot, toll, etc., were considered 
as land. The ease found that “ tho lessees run no risk nor incur 
any expense ” (*). Lord Ellenborough, 0.J., said : 

“ This [i.e., the lease] appears to me to bo a demise of a specific portion 
of the produce of land, or, in other words, land itself, free from risk or 
uncertainty . . . The whole is raised by the labour of the adventurer, 

(») (1776), 2 Oowp. 461. 

(o) Vide svpra, pp. 2, 8. (p) (1810), 12 East, 863. 

(q) The decision that a rent pavablo in money is not rateable is affirmed bv 
i?. V. WeUbank (1816), 4 M. & S. 382; B. v. Tremaync (1832), 4B. & Ad. 102 ; 
B. v. Crease (1840), 11 A. & E. 677. 

(r) (1818), 1 IVf. & 8. 612. 

(a) This apparently means “ run no risk and incur no expense in minimi opera¬ 
tions." The company had an agent (who was presumably paid) to collect the 
share clue to the company as lessees, 
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and when raised tlid lord i« OEititlod to one fourth of it. Until raised tho 
lord may he considered as working with the adventurers by the hands of 
the labourers; but when raised the lord's share redounds to him. That 
constitutes land, and may be fairly construed as such within tho moaning 
of this statute ” 

It is submitted that this decision is very unsatisfactory* and 
can neither be supported by the facts, nor reconciled with the 
decisions which .ft professes to follow. First, it is clear that the 
lessees though they i*an no risk of loss in mining operations, were 
liable to pay the yearly rent in any event, and would receive only 
the one-fourth share of the calamine actually raised, and if 
none were raised, they would receive nothing; to this extent, 
therefore, they, ran a risk of loss. Next, if the lord of the manor 
(and his lessees) could be regarded as occupiers of lands,” they 
were occupiers of mines other than coal mines, and, therefore, 
on the authority of Lead Co. v. Richardson (t), were not rateable. 
This difficulty seems not to have been sufficiently considered in 
any of the cases (u) ; and it is submitted that if Lead Co. v. 
Richardson be taken to have rightly decided that the occupiers of 
mines other than coal mines are not rateable, then it is impossible 
to support the decision in Bowls v. Cells (j;), R . v. St. Agnes (if), 
and H . v. Baptist Mill Co. (z), that the lessors of such mines 
receiving dues in kind can be rated in respect of such dues as 
occupiers of i( lands.” The principle of R. v. Baptist Mill Co., and 
the cases on which it was based, was, however, again acted upon 
in R. v. St. Austell (a). In that case tho owner of the soil granted 
to the mining adventurers for the term of twenty-one years full 
liberty to dig and search for tin and copper ore, and all other 
metals and minerals, and to make such adits, shafts, etc., and 
erect such sheds, etc., as they should think necessary ; yielding 
and paying to the lessor one-eighth share of all ore, minerals, 
etc., raised and brought to grass, “ the same having been first 
well and sufficiently spalled, picked, washed,'stamped, or cressed 
or otherwise, according to the several natures thereof, made 
merchantable and fit to be smelted.” The lease contained 
covenants to deliver the one-eighth share of ore, or pay the value 
in money, at the election of the lessor. The adventurers had 
worked the mine without any interference on .the part of the 
lessor, and had made shafts and erected houses, and the workings 
were in their sole occupation and possession. No part of the 
ore had ever been rendered to the lessor in kind, but one-eighth 


(t) (1762), 3 Burr. 1941; svypra, p. 4S6. 

(u) See, however, R. v. Tvetnayne (1832), 4 13. & A6.162, at p. 170. 
x ) (1776), 2 Cowp. 461 ; supra, p. 489. 

j/) (1789), 3 T. R. 480. 0) (4813), 1 M. k S, 612. 

(a) (1822), 5 B. & Aid. 693. Cf. Van Mining Co. v. Llanidloes (1876), 1 Ex. D. 
310; and Roads V. Trumpiiujixm (1870), L, li, 6 Q. B..66, cited above, on p. 67. 
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of the value in money had been paid. The lessor was not an 
inhabitant, nor an occupier of any land in the parish, unless he 
was to be deemed such occupier in respect of the dues. The court 
held that the lessor was rateable as an Occupier of land, and 
that the case was, therefore, governed by Howls v. Cells (b), and 
R, V. Baptist Mill Co. (e), and not by It. v. Bishop of'Rochester (d). 
The judgments take no notice of the point that if the lessor was 
an occupier, he was an occupier of a tin, copper, or lead mine 
and was, therefore, not rateable according to the decision in 
Lead Co. v. Richardson («), which case, though mentioned in 
argument, is ignored by the judgments. 

The principle of It. v. Baptist, Mill Co. (e) was again acted 
upon by the Queen’s Bench in 11. v. Crease (/) and by the 
Exchequer Chamber in Crease v.Sawk(g): in the last-mentioned 
case the decision of the court was based upon the ground that it 
was undesirable to overrule a series of cases extending from 1776 
onwards, and constantly acted upon (/')• And the principle of 
those cases has now been recognised and adopted by Parliament 
in s. 18 of the Rating Act, 1874 (i), which enacts that “ nothing 
in this Act shall apply to a mine of which the royalty or dues 
are for the time being wholly reserved in kind, or to the owner 
or occupier thereof.” This section consequently renders it 
necessary in rating any such mine to refer to the old cases 
above cited. 

Lessor receiving smelted ore not rateable.—The courts having 
decided that lessors of mines other than coal mines receiving 
merely a money rent were not rateable, but that they were 
rateable if they received dues in kind, a further distinction was 
made in Jl. v. Pomfrct (k). In that case, the lessors of lead mines 
were entitled to receive one-fifth of all the load “ that should be 
smelted from the ore to be from time to time dug, wrought, and 
raised in from, and out of the mines.” The court held that 
the case was distinguishable from Howls v. Cells, R. v. St. Agnes, 
and It. v. Baptist Mill Co. In delivering the judgment of the 
court, Lord Ellenboisough, C.J., said ( l ): 

“ This is not a reservation of any part of the thing - demised, it is not a 
reservation of any part of the ore, or of the mineral it; its natural and 

(6) (1776), 2 Cowp. 461; supra, p. 48!). 

(c) (1818), 1 M. & S. 612: supra, p. 490. 

(d) (1810), 12 Hast, 353; supra, p. 490. 
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primitive state: but of something of a quality, name, and character entirely 
different; of a metal produced from that mineral by the laborious and 
expensive process of smelting, ir. which the native mineral is mixed with 
another matter—viz., with coal or charcoal—and by the effect of fire upon 
both, a metal is obtained which is to ho considered, for this purpose, at 
least, as entirely different from either of tho two, and rather as a manufac¬ 
ture of art and labour resulting from the use and application of these 
materials than the original earth itself. This lease puts the parties unequivo¬ 
cally in the character of landlords and tenants.” 

In B. v. Todd (m) the lessees of certain lead mines covenanted 
to yield, pay, render, and deliver unto the lessor one-fifth part of 
all the lead and other ore “won, wrought, raised or gotten out 
of the demised premises well and sufficiently cleansed, dressed, 
washed, and made merchantable and fit for the smelting-mill at 
the cost of the lessees.” The ore before delivery under the lease 
had to undergo a very laborious and expensive process in being 
bruised, dressed, and made merchantable and fit for smelting, by 
which t all foreign substances were separated from the ore, but the 
character of the ore was not otherwise altered. It was contended 
that the case was governed by It. v. PomftrA. (n): but the court, 
without giving reasons, held that the lessor was rateable as an 
occupier, apparently on the ground that he received a part of the 
soil, which had not lost its primitive natural character by the 
removal of the other parts under the processes carried out by 
the lessees. 


Option to take dues in kind or in money.—The cases above 
cited having established that a lessor of mines (other than coal 
mines) was rateable if he received dues in kind, but was not 
rateable for a money rent, a difficulty arose where the lease gave 
the lessor the option of taking either dues or money. In B. v. 
St Amtell (o), the lessor was held rateable, although, in the 
exercise of his option, he had always received a money rent 
instead of dues in kind; but although the point was referred to 
in the argument, the court in their judgments seem to have 
ignored the fact that their decision involved at least an apparent 
conflict with the cases which they professed to follow. For, in 
B. v. Baptist Mill Co.(p), the lessors were held to be occupiers 
because (in the language of Lord Ellenbohougii, C.J.) they 
received “ a specific portion of the produce of the land, or, in 
other words, land itself: . . . part of the solid mass ol the 

land”; or, as Le Blanc, J., said, “ Where a person receives, 
without risk, part of the produce extracted from the bowels of 

(m) (1840), 12 A. & E. 816. (a) (1816), 5 M. & S, 139, supra, p. 492, 

00 (1822), 5 B. & Aid. ‘693 ; supra , p. 491. 

(20 (1813), 1 M. & S. 612 ; supra, p. 490. 
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the earth, he is an occupier ot land: but whore he merely 
receives a rent, or money payment, there the court has held, as 
in R. v. Bishop of Rochester ((f) , that he is not an occupier .” And 
in R. v. Pomfret (r), Lord Em.rnijorouoh, C.J., in delivering the 
judgment of the court, drew a distinction between a reservation 
of vent and a reservation of part of the thing demised. But in 
1 an Mining Go. V. Llanidloes (s), R. v. St. Austell (t) was 
accepted as a binding decision that it makes no difference to the 
rateability of the lessor whether dues are reserved simply in 
kind, or with an option to receive their value in money. It 
must be remembered that under a. 18 of the Rating tlct, 1874 («), 
upon which Van Mining Go. v. Llanidloes was decided, that Act 
does not apply to mines “ of which the royalty or dues are for 
the time being wholly reserved in kind ”: the principle laid 
down in R. v. St. A ustell is, therefore, still to be taken as good 
law upon this point, in cases to which the Act does not apply. 

Rateability, how far dependent on profit.—Mines are occupied 
only for the profit that can be made out of the occupation ; and 
if there be no profit made, there can bo nothing to rate. But if 
the mining, adventurers in occupation make a profit, they are 
liable to be rated, even though the whole of the profit is swallowed 
up by the rent which they pay to their lessor (»). The fact that 
a profit is made is enough to create liability, and the court cannot 
inquire into the question whether the tenants have made an 
unprofitable bargain with their lessors (x). In other words, if 
profit be made, it is immaterial whether that profit goes into the 
pockets of the actual occupier or not (y). But the fact that the 
landlord receives a profit in respect of the mine, in the form of 
rent does not render the occupier liable to be rated. Thus, in 
R, v. Bedworth (z), a coal mine, having been, exhausted, had 
ceased to be worked, but the lessee remained bound by his cove¬ 
nant to pay the rent reserved to his landlord: it was held that 
the lessee was not liable to be rated, “ because the occupier was 
rateable only for the concurrent annual value during the period 
for which the rate was made; and when the thing occupied no 


(< 7 ) (1810), 12 East, 358. (r) (1816), 5 M, ft S. 18!), supra, p. 490. 

(*) (1876), 1 Ex. D. 810. («) (1822), 5 B. & Aid. 693. 

(u) See Appendix I., infra. (v) B. v. Parrot. (1794), 5 T. R 593. 

(a:) See 5 T. R., at p. 596. 

(y) Gf. JR. /Viymney Bail. Co, (1869), L. R. 4 Q„B* 276, mpra i p. 936. 

(1807), 8 East, 387. The accuracy of the passage cited was questioned by 
Blackburn, J., during the argument in Staley v. Castleton ( 1804), 33 L. J. M, 6 
173, at p. 180 ; but the dictum is not repeated in—and is in realityInconsistent 
with- the judgment, and it is submitted that it cannot he supported. It does not 
appear in other reports of the same case; see 5 B. & S, 505, 28 J. P, 710; 10 
L. T. 606; 12 W. K. 911; sed vide , .10 Jur. (N.s.) 1.1.47,at p. 1149 ; and the decision 
in R. w Bedworth has been recently confirmed in Faniham Fli-ni and Ora d Co* 
V, Fai chain Unicm } [1901] 1 Q. B. 272; at p. 284. 
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longer afforded any such concurrent value, the subject-matter of 
the rating was gone.” It is submitted that the court might 
also have decided in favour of the lessee on the ground that, 
having ceased to work the mine, he was no longer in occupation 
of it. 

Both II. v. Bed-worth and It. •?. Parrot were decided before the 
passing of the Parochial Assessments Act, 1886 («), which by s. 1 
made the rent which a tenant may reasonably he expected to pay 
the measure of “ net annual value ” ; but it is clear that those 
cases are still good law. For in considering what rent a hypo¬ 
thetical tenant may be expected to give, it is immaterial whether 
tlie i ent which the actual tenant has contracted to give exhausts 
all his profits or not. And if a mine is worked out, it is 
impossible to expect that any tenant will give any rent for it as 
a mine, and the rateable value is reduced to nothing. 

Pumping-engines in a mine which cannot be worked.—In Tune 

Coal Co. v. Wallscnd Ocerscern (b), the appellants were lessees of 
a coal mine, which had been drowned out, and which for twenty 
years had not been worked. They constructed engines and 
boilers in buildings made to contain them, together with reservoirs 
and a railway, on land taken for the purpose. The railway waB 
used for conveying coal to the colliery to work the engines which 
were used for pumping out the water. The appellants were 
paying an annual rent for the mine, and annual compensation 
tor the use of the surface lands; and they admitted liability to 
bo rated for the lands, hut disputed their liability in respect of 
the colliery, and of the plant, engines, boilers, and railway 
standing on those lands. There appeared to be no immediate 
prospect of the mine becoming valuable, but it war argued for the 
respondents that although the mine was unproductive and 
therefore not rateable, the machinery and buildings (being used, 
not for working the mine, but for clearing it of water) were 
beneficiully occupied. And it was suggested that if a contractor 
had contracted to pump out the mine, and had taken the engines 
and buildings for the purpose of his contract he would be rate¬ 
able in respect of his occupation. The court, however, held that 
the appellants were not rateable except in respect of the lands. 
Gbovk, J., said (c): 

With the exception of the land itself, the rateability of which is 
admitted (d), there is nothing to rate. . . . The works in their present state 
are absolutely valueless. But it is said somebody might give something for 

(a) See Appendix 1., infra. (6) ( 1877 ), 46 L. J. M. 0. 185. 

00-46 L. J. M. C., at p. 188. 

Ob The judgment of 'Lord fJOUBRipO® in tho same case, expressly approves of 
the admission that tho land was rateable, while both judges negative the rateability 
of tho engines, etc., standing on that land. 
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them, namely, a contractor who might contract for draining* the mine. I do 
not think that that is the principle upon which rating should proceed. A 
building is not to he rateable because it might be convenient for such con¬ 
tractor to occupy, not for the purpose of having a beneficial use of it for 
himself or family, hut for the purpose of being paid for his labour in doing 
something for the land. He would not be occupying as a tenant, but merely 
as a contractor for the purpose of performing his contract.’' 

The hypothetical tenant’s rent must be fixed on the assump¬ 
tion that the existing conditions would continue (e), and if this 
assumption be made in the case of a mine that cannot be worked, 
no tenant could be found to give a rent. 

The cost of 46 plantingthe mine.—In K v. AUwood (/), a case 
decided a few years before the passing of the Parochial Assess¬ 
ments Act, 1886, it was held that a person who was both owner 
and occupier of a coal mine should be rated at such sum as it 
would let for, and no more ; and the court accordingly amended 
a rate in which an owner and occupier had been rated for the full 
value of the produce of the mine after deducting working expenses. 
It is obvious that a tenant would expect some profit for himself, 
and would not give as rent the net value of the whole of the coal 
which lie expected to raise. 

But in R. v. Attwood it was also contended that the subject- 
matter of the rate (viz., the coal) was part of the realty, and, not 
being renewable, would in a few years be exhausted, and that 
consequently the rate should be based on the interest on the 
value, and not on the capital value itself; and, further, that a 
deduction ought to be made in respect of money expended in 
making the mine profitable (called “planting the mine ’)> & n( l 
that until that money had been repaid the mine had not become 
productive. But both these claims were disallowed. Abbott, 
C.J., said (g): 

The legislature lias expressly made coal mines rateable, and they must 
be rated for what they produce, viz., the coals. Slate quarries and brick - 
earth are also exhausted in a few years, but nevertheless the rate is always 
imposed upon that which is produced. The other argument was that the 
rate could not be imposed until the expense of planting the mine had been 
recouped. Hut I cannot discover any distinction between expenses incurved 
in bringing a mine to a productive state and in building a house. The attempt 
to distinguish them is perfectly novel, and if a house is to be rated as soon as 
built and occupied, it must follow that a coal mine is rateable as soon as it is 
set at work and produces coals, although it may happen that the expense of 
sinking it may never be recovered. If the tenant of a mine expends money 

(b) Compare Staley v. Castleton (1864), 33 Ik J. M. C. 178, supra , p. 814: 
ct vide, pp. 216, 217. See also as to occupation during construction of works, 
supra, p. 109. 

if ) (1827), 6 B. & C. 277. (if) 6 B. & at p. 282. 
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in making* it more productive, that is the same as expending* money in 
improving a farm, or a house, in which cases the tenant is i*ateable for the 
improved value/’ 

The principle laid down in this judgment (as to the expenses of 
planting the mine) is now adopted and made perfectly clear by the 
Parochial Assessments Act, 1886 ( h ), under which Act the rateable 
value is not the profit which the actual occupier (whether owner 
or lessee) makes, but the rent which a tenant may reasonably be 
expected to pay. 

It must, of course, he noticed, that although the lessee of a 
coal mine is rateable as soon as sufficient coal is raised to repay 
the cost of raising it, before the expense of planting the mine is 
recouped, he is not rateable while he is sinking the shaft in the 
hope of reaching the coal (i). The mine is then in a state 
analogous to that of a house in course of construction, and no 
tenant would give a rent for it as long as it continues in that 
condition. 

In 11. v. Lord Granville (j), an attempt was made to review 
the decision in B. v. AtUvood(k) > and to contend that the lessee 
of a coal mine ought not to be rated (over and above the royalty 
payable under the lease) for the value of the mine as increased 
by the erection of engines and a railway, etc., at the expense of 
the lessee; but the court rejected the contention. Bayley, J., 
said ( l): 

“ If the owner had occupied the mine he would have been liable to be 
rated according to the improved value of the property : and where the owner 
of a mine fixes an engine, or otherwise, by expenditure of his capital, raises 
the value of his property, he will be rateable for the value of that property so 
improved by his expenditure. If it be leased to a tenant who is to incur the 
same expenditure of erecting an engine, the owner will receive a less 
royalty (m) ; hut as a greater quantity of coal will be raised, the tenant will bo 
thereby remunerated for his expenditure, and I think the tenant, being the 
occupier, is liable to be rated for such improved value.” 

The decision was given before the passing of the Parochial 
Assessments Act, 1886, but it correctly states the law under that 
Act. The erection of engines and a railway formed an addition 
to the rateable hereditament, for which the hypothetical tenant 
might be expected to give an additional rent. 

( h ) See Appendix I., infra. It must be noticed that coal mines are not within 
the special provisions of the Rating Act, 1874, s 7 : set out in Appendix I,, infra. 

(i) Staley v, Castleton (1864), 33 L. J. M. 0. 178, at p. 182 ; supra, p. 214; c/. 
Tyne Coal Co. v. WalUend Overseers (1877), 46 L. J. M. C. 186, supra } p. 495. 

(j) (1829), 9B. &0. 188. 

(k) (1827), 6 B. <& C. (0 9 B. &■ C., at p. 190. 

(m) T.e . , he would take less than he would if the engine were. erected at the 

expense of the landlord. 
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The method of ascertaining the rateable value of coal mines. 

—The special provisions relating to tin, lead, or copper mines, 
contained in the Baling Act, 1874 (n), do not apply to coal mines. 
The rateable value of the latter must therefore be calculated 
under the Parochial Assessments Act, 1886, s. 1 (o), by estimat¬ 
ing the rent which a tenant might reasonably be expected to 
pay. There is therefore no difference in principle, between the 
measure of the rateable value, of a coal mine and the measure of 
the rateable value of an acre of agricultural land. The difficulty 
lies in the application of the general principle to the peculiar 
circumstances affecting the working and lotting of coal mines. 

The working of a fully developed coal mine involves of course 
the user of surface land, buildings and plant, as well as the 
underground workings. One method of valuing such a mine is 
to start with the estimated royalty per ton (or per acre) which a 
lessee would be willing to pay, and to apply this to the actual 
tonnage (or acreage) of coal got in the last preceding year ( p ); 
to this result must be added the rent of the surface land, and a 
percentage on the cost (or rather value) of such buildings and 
plant as a tenant, paying the estimated royalty, would have to 
erect for himself. Allowance may have to be made, if this 
method of valuation is adopted, for any peculiar circumstances 
affecting the particular colliery, and it must always be remem¬ 
bered that the calculation must be treated merely as evidence of 
the statutory measure of value, viz., the rent which a yearly 
tenant might be expected to pay. 

In Davis d- Sons v. Pontypridd • Union (q), some years before 
the making of the rate under appeal, an agreement was made 
between the assessment committee and a number of colliery 
owners (including the appellants) whereby each colliery was to 
be assessed half-yearly at an amount arrived at by applying a 
sliding scale (varying with selling-prices) to the quantity of 
coal worked in the preceding year; and the amount thus 
arrived at covered the underground workings, surface, build¬ 
ings, engines, etc., of the colliery. The agreement might be 
varied, or terminated, on notice being given. While the agree¬ 
ment was in operation the appellants had constructed a new 
electric generating station, for supplying power to their colliery, 
and thereupon certain other plant went out of use. The assess¬ 
ment committee without giving notice to terminate the agree¬ 
ment, approved an assessment of £6,000 upon the new generat¬ 
ing station, in addition io the rateable value arrived at according 

(») Sea Appendix T., infra. (o) See Appendix I. 

( p) See also the remarks, infra, p. 803, as to the effect of taking the figures for 
the vear preceding the rate. 

(q) (1916), SO J. P. 171, 377. 



to the agreed scale, for the colliery generally. It was held by 
the Court of Appeal that, although the assessment committee 
were not bound by the agreement, they could not apply the 
scale fixed by the agreement to the colliery generally, and at 
the same time impose an additional assessment on the generat¬ 
ing station ; and that the latter assessment (which was the only 
assessment appealed against) must be struck out (r). It will be 
noticed that, if (and so far as) the provision of electric power 
increased the tonnage of coal worked above the tonnage which 
would have been worked without that power, the rateable value 
arrived at under the agreement was automatically increased. 

A coal mine is (to say the least) very seldom let to a yearly 
tenant under the simple conditions supposed in the definition of 
net annual value contained in s. 1 of the Parochial Assessments 
Act, 1836; and it has been held to be permissible to ascertain 
the rateable value (as is done in the case of gasworks and rail- 
ways) t by deducting from the actual yearly receipts of the occupier 
the working expenses, allowances for tenant’s capital, etc. (s) : 
and this certainly appears to be (in some cases at least) the 
fairest method of rating property of this character (l). From 
the gross earnings must be deducted all the tenant’s working 
expenses, including tenant's rates and taxes (unless they are 
deducted at a later point in the calculation): from the net 
receipts thus ascertained, which represent the whole of the 
profit divisible between landlord and tenant, there must be 
deducted the tenant’s share, consisting of interest on capital 
invested, tenant’s profits, and an allowance for risks and casual¬ 
ties. The remainder, after deducting the tenant’s share, will 
represent the gross estimated rental payable to the landlord; 
and a question of some difficulty arises as to the proper deduc¬ 
tions to bo made therefrom. 

Renewal of mines, brickfields, and similar property, — The 

definition of net annual value in the Parochial Assessments Act, 
1836, s. 1 («), directs a deduction of “the probable average 
annual cost of the repairs, insurance, and other expenses, if any, 
necessary to maintain the hereditaments in a state to command 
the rent.” Where in the rate book the same amount is set down 
both for the gross estimated rental and the rateable value, the 

(r) In Hendon Paper Worfcs v. Sunderland Union, [1915] 1 K. B. 763, it was 
held that a ratepayer might be estopped from departing without notice from an 
agreement) with an assessment committee, if by such departure he would be 
leading the committee into a trap. 

(s) benaby and Cade by Colliery Co. v. Doncaster Union (1898), *78 L. T. 388. 

(t) Of. E, v. Westbrook (1847), ‘iO Q. B. 178, infra , p. 50T.; decision as to the 
rating of brickfields. See also R . v. Abney Park Cemetery Co. (1873), L R. 8 Q. B, 
515, infra , p. 517. 

(u) See Appendix I., infra. 
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appellant is entitled to accept the gross and deduct therefrom 
the cost of repairs, etc., in order to arrive at the rateable value ( x ). 
Where the appellant disputes both the gross and rateable values, 
and the method of calculation adopted is that of starting with 
the receipts and expenses, it does not mate much difference 
whether some items of expenditure on upkeep of roads, or the 
like, are treated as tenant’s working expenses, or as part of the 
costs of repair which fall upon the landlord: in any ovent 
the expenditure must be deducted at some stage cf the calcula¬ 
tion, before the rateable value is arrived at. Where, however, 
the appellant accepts the gross estimated rental, stated in the 
rate, as correct, but disputes the sufficiency of the deductions 
made therefrom, it becomes necessary to distinguish accurately 
between expenses which fall on the hypothetical tenant, and 
those which fall on his landlord. The cost of keeping in repair 
the permanent main roads and airways are included among the 
“ expenses necessary to maintain the hereditament,” and not 
among the tenant’s working expenses (y). As to the cost of 
ordinary repairs and insurance, there may be some difficulty in 
ascertaining the amount, though the right to the deduction is 
clear. But in the case of buildings and most other heredita¬ 
ments, a renewal fund is allowed, because, however carefully 
repairs may be carried out, there comes ultimately a time when 
the entire hereditament must be renewed, and not merely 
repaired, if it is to continue to command the rent. But in the 
case of a building, the object of tne tenant is, or should be, to 
use the landlord’s property during the tenancy, and at the expira¬ 
tion of the term to deliver the hereditament up to the landlord 
diminished in value as little as possible. But the object of a 
mining lease is that the tenant may not merely use, but use up, 
the laudlord’s property, and at the expiration of the term may 
deliver up the hereditament diminished as much as possible in 
value. The ultimate renewal of a coal mine when exhausted 
is impossible, and it is therefore difficult to see how it is possible 
to deduct from the gross rent payable to the landlord a sinking 
fund to provide for the maintenance of the hereditaments in a 
state to command the rent (z). Tn R. v. Westbrook (a), relating 

(a) Denaby and Cadeby Colliery Co. v. Doncaster Trnon (1898), 78 L. T 888 ; 
Browndi Co. v. Rotherham Union (1900), 64J. P.680 • c/. HcrrtonY.WalsaU Union, 
[1898] 2 Q. B. 237*, infra t p. 729; Hendon Paper Works v. Sunderland L ,non, 

Braum # Co, v Rotherham Union (1900), 04 J. P, 580. It is submitted that 
the headnote in that case is wrong in extending the decision to repairs of working 
places and temporary roads. The decision seems to he limited to the matters 
specified in paragraph 6 of the special case—'vU, repairs of permanent mam roads 
.ind permanent, main airways. 

(X) A -inking fund for the renewal of buildings or machinery can, of course, be 
calculated : what is said above has reference to the coal itself. 

(a) (1847), 10 Q. B. 178, at p. 203; vide infra , p. 507. 
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to brickfields (which are, like coal mines, exhausted in the 
working), the court in effect refused to allow any sinking fund 
for the ultimate renewal of the brickfields (b). 

As a matter of principle there is apparently no difference 
between the permissibility of a deduction for a renewal fund in 
the case of a house and in the case of a mine or brickfield. It 
is true that the tenant of a dwelling-house may not intend or 
desire to destroy the landlord's property, but the inevitable 
result of his occupation is to destroy it. In the case of a mine 
or brickfield, the tenant does in one sense intend or desire to 
destroy the hereditament; liis object is to make the most of it, 
and that object cannot be carried out without the destruction of 
the hereditament as a mine or brickfield. It is true that in the 
case of a house, the destruction is gradual, and ultimate renewal 
is possible; whereas in the case of a mine or brickfield, destruc¬ 
tion is rapid and ultimate renewal is impossible : but the nature 
of the destruction is the same in both cases. At the same time, 
it is hardly possible to see how a deduction for ultimate renewal 
can he allowed, c.y., in the case of a brickfield which is worked 
out as a brickfield in the first year's working. In that case the 
fund to replace the value of the brickwork would exhaust the 
whole of the year’s rent, and leave no rateable value. The 
result, however anomalous it may be, is that in the case of coal 
mines, brickfields, and similar property, where the sinking fund 
for ultimate renewal should be exceptionally large, no allowance 
for that sinking fund is made byway of deduction from the gross 
estimated rental. 

Working expenses of a coal mine. — It may not be very easy 
to draw the line very clearly between the two classes, but it is 
plain that there are two entirely different classes of expenses 
incurred in mining operations. The expense of sinking a shaft 
in order to get down to the carboniferous strata is an expense on 
work which increases the value of a mine, both to the landlord 
and to the tenant from year to year : the expense subsequently 
incurred in working all the most easily accessible coal is an 
expense on work the effect of which is to diminish the value 
of the mine to the landlord and probably also to the tenant. 
Expenses of the latter class must be regarded as tenant’s 
expenses, and must be deducted from the profits made in 

(b) In R. v. Attwood (1827), 6B.&C.277, it was argued that it was inequitable 
to base the rate on royalties or rent paid not merely for tb.o use but for the 
destruction of the hereditament. As the case was decided before the passing of 
the Parochial Assessments Act, 183G, it can form no guide to the construction of the 
Act. But it is noticeable that no deduction from the royalties actually paid (on 
the ground that tho hereditament was being consumed) was allowed by the court. 
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estimating the value. Expenses of the former class are land¬ 
lord’s expenses, and no deduction must be made from profits on 
account of such expenses. But the cost of maintaining the 
permanent roads and airways (when made) is part of the 
“ repairs,” or expenses necessary to maintain the hereditament 
in a state to command the rent, within s. 1 of the Parochial 
Assessments Act, 1836, and is not part of the tenant s working 
expenses (c). For such maintenance a deduction must be made; 
but as the deduction constitutes the difference (or part of the 
difference) between the gross estimated rental and the net 
annual or rateable value, a rate in which the same sum is set 
down both for the gross estimated rental and the rateable value 
cannot be supported (d). Again, where they are incurred by a 
lessee, some proportion of, or percentage on, the hypothetical 
landlord’s expenses must be added (where royalties or rent are 
made the basis of the calculation) to the royalties or rent paid 
by‘ the lessee, in order to arrive at the hypothetical tenant’s 
rent; for it is obvious that the hypothetical tenant would give 
higher royalties or rent than the actual lessee, if (as must be 
assumed to be the case) the landlord bears the burden of all 
expenditure necessary to fit the mine for occupation by a 
tenant from year to year. The expenses of sinking a shaft may 
be compared to the cost of building a house (e)> and it is obvious 
that the occupier of land, with a Iioubo upon it, can claim no 
deduction in respect of the cost of building the house. Or the 
case may be put in another way: suppose the A. Colliery 
Company purchases the freehold of an unopened mine for 
. 15100 , 000 , and spends £10,000 in sinking a shaft, but before 
raising a single ton of coal, sells the property to the B. Colliery 
Company for £110,000. It is obvious that the B. Company on 
working the mine cannot (for the purpose of calculating rateable 
value) claim any deduction in respect of £10,000, part of the 
purchase money, which represents the value and the cost of the 
shaft. So, too, it is plain that if the A. Company had not sold 
but had proceeded to work the mine, they could have claimed 
no deduction in respect of the cost of the shaft (/). 

What year’s accounts are to be the basis of calculation. ■ 

In every colliery the quantity, and the value per ton, and the 

(c) Bromi & Co. v. Rotherham Union (1900), 64 J. P. 580. 

(a) Brown & Co. v. Rotherham Union , supra ; cf. Denaby and Cade by Co tliery v. 
Doncaster Union (1898), 78 L. T. 888. 

Ic) See JR. v. Atticood (1827), G B. & 0. 277; supra , p. 496. 

(/) In Coltness Iron Works v. Black (1881), 6 App. Oas. 315, it was held that, 
for the purposes of income tax, no deduction could bo made in respect of expenses 
in sinking pits exhausted by the year’s working. Valuations for purposes of income- 
tax and of poor rate are not altogether in pari materia , but are stiM analogous , 
see Lord BnACKBUEN’s remarks, p. 330. 


MINlSr^ 



iiu\ xx.t. | What Accounts aims Basis of Calculation. 503 


working expenses per ton, of the coal got may vary considerably 
from year to year. This variation will affect the calculation 
whether it be based (1) on an estimated royalty, plies surface 
rent and interest on value of buildings and plant, or (2) on the 
receipts and expenses of the occupiers of the colliery. It is 
a common practice to base the rating on the figures for the last 
year preceding the making of the rate, and where a colliery has 
been some time in work, and will not be exhausted for some 
years, the practice may, on the average, work rough justice; 
and it has even been held at quarter sessions (g) that where a 
practice of applying a percentage to the gross receipts of the 
preceding year had been acted upon for some years, by agree¬ 
ment between the colliery companies and the rating authorities, 
it was not open to an appellant (who had made a return in 
accordance with the practice) to show that in the last preceding 
year he had in fact made an actual loss on working; and the 
sessions confirmed an assessment of £8,088, rateable value. It is 
submitted that this decision was wrong. The Parochial Assess¬ 
ments Act, 1836, makes a yearly tenant’s rent the measure of 
rateable value. The question to be answered is, what rent may 
reasonably be expected ? There may be many formula), or rules 
of practice, which may suggest different ways of answering the 
statutory question, but they cannot be permitted to take the 
place of that question, or to substitute for it another question {h) n 
Again, the output, and the profits, of the preceding year may 
form a good guide to the output, and the profits, of the following 
year, if it is known that the conditions existing in the previous year 
will continue in the following year. If this continuance is not 
.expected, the figures of the preceding year can no longer be 
adopted without correction, as may be seen by taking two 
extreme cases. (1) Suppose a colliery in the year preceding 
the making of the rate produced 10,000 tons of coal, but it is 
known that there are only 1000 tons left in the mine ; obviously 
no tenant would base his offer of rent on an output of 10,000 
tons (i). (2) Suppose a colliery is not yet fully developed; in 
the year preceding the rate the output was 1000 tons, but it is 
reasonable to expect that in the year following the output will 
be at least 10,000 tons; obviously no landlord would accept 
a rent based on an output of 1000 tons, and most tenants would 
not limit the rent they were prepared to give by that output. 
It is submitted that the question to be answered in every case 
must be, what rent might a tenant reasonably be expected to 

(g) FitzwiUiam Hemsworih Collieries v. Hemsivorth Union (1005), 1 Konatam, 

114. 

(h) Cf. B. v. Westbrook (1847), 10 Q, B. 178, at p. 205; infra , p. 507. 

(i) Cf. E. v. Bedworth (1807), 8 East, 887; supra, p. 494 ; and Farnham Flint 
and Gravel Co. v. Farnham Union, [1901] 1 K. B. 273 ; \nfra , p. 513. 
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pay, if he took the colliery as a yearly tenant at the date 
of the rate, with all information then available present to his 
mind (k). 

Apportionment of value between several parishes.—In R v. 

Foleshill (l), a stratum of coal lay in the two parishes of Foleshill 
and Exhall, and was worked in both, but all the coal was brought 
to the surface by a shaft in the former parish. It was held 
that in rating the proprietor for the coal mine, engines, and 
machinery in Foies hill, he could not be assessed in respect of 

the value of the whole of the mine, including coal gotten 

in Exhall, but brought to the surface in Foleshill. 

Phis decision will be seen to be clearly right, if it is borne in 
mind that the rate is upon the occupier in respect of the coal 
mine occupied, and not upon the profits made. It may be (as 
was apparently noticed by Williams, J., in the case cited) that 
the underground workings in Foleshill would possess some 
additional value in consequence of the facilities afforded for 
working the coal in Exhall, so that (if there were two owners) 
the owner of the coal in Exhall would pay for a wayleave in 

Foleshill: and for this additional value the owner in Foleshill 

would be rateable. 



in Ii, v, } oleshill that, if a coal mine extended into strata lying 
under the sea (w), the produce of these strata could not 
be exempt from poor rate. Here again there is a fallacy 
arising from the substitution of u the produce” of the coal mine 
mi the coal mine itself, as the subject in respect of which 
the rate is imposed. The occupier of a mine under the sea 
cleailv cannot bo rated for the mine because it is not within any 
p.u ’sh. But if there is a shaft within the parish communicating 
with workings outside the parish, it may be that the land in 
\v :?ieh the shaft is sunk acquires some additional value because 
oi the facility which it affords for working the mine('u): just as 
land adjoining a public highway has an additional value because 
of the facilities for trade which the highway affords: and such 
land has a higher rateable value because of the trade, although 
the profits of trade aro not in themselves rateable (o). 



